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ORDER

The present complaint dated 14.0 D2L has been filed by the

complainant/allottee in Form CRA nder section 31 of the Real

Estate (Regulation and Developme tJ Act, 20L6 [in short, the

Act) read with mle 2B of the Haryana Real Estate [Regulation

and Development) Rules, 201,7 [in shrort, the Rules) for violation

of serction 11,(4)[a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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resllonsibilities and functions to the allottees as per the

agr()ement for sale executed inter se them.

A. Unit and project related details.

2' The particulars of the project, the details of sale consideration,

the amount paid by the comprainant, date of proposed handing

over the possession, deray period, if any, have been detaired in

the lollowing tabular form:ula

S. No. Information
t. Project name and location "Our Homes", Sector

37-C, Gurugram.
2. 1,0.L44 acres
3. Nature of the project Low cost /affordable

group housing colony
4. DTCP license no. 13 of 20t2 dated

22.02.20L2
License valid/renewed up to 0L.12.2019

Prime IT Solution &
Phonix Datatech Service

5. Registered vide no.40 of
2OL9 dated OB.IZ.ZOL9

HRERA registration valid up to 0L.1,2.20L9

6. Occupatio n certificate i. 19.5.2017- primary
School

ii. 29,11.2019
Type-1 (5 nos. towers),
Type-1 [3 nos. towers),
Type-Z [2 nos. towers)

iii. 24.02.2020
Type-1 (16 nos. towers) &
Commercial

7. Unit no. 436, th floor, Tower Lotus

[Page 50 of complaint]
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B, Unit measuring (carpet are4 48 sq. mtrs.
9. uate ot allotment Ietter 07.07.20L4

[page 10 of complaintl
10. Date of execution of apartme,nt

buyer's agreement
07.07.2014

[Page 1,6 of complaintl
1,1,. Payment plan Time linked payment plan

[Page 46 of complaintl
L2. Basic sale price Rs.16,00,000/-

[Page ].9 of complaintl

1.3. I'otal amount paid by the
complainant as per conveyanrle

Rs.16,00,000/-

L4. 02.12.2013

(Note: Time for
computation of due date
of delivery of
possession)

15.
I 
Due date of aetiue.y .,f
possession as per clause 3(a) of
apartment buyer's agreement
(36 months + 6 months' grace
period from the date of
commencement of constructio:n
rr!9n receipt of all approvalsJ

02.12.20L6

(Grace period is not
allowed)

1,6, Date of o ffer of possession tr:
the co

01.12,2019

[as alleged by the
complainant on page 03]
[No documents are placed
on record by either
parties]

t7. Delay in handing over
possession rill 0L.02.2020 i.e.
date of offer of possession
(0L.L2.2019J + 2 months

3 years 1 months 30
days

18. Conveyance deed executed on L4.1,2.2020

[Page 29 of replyJ
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Brief facts of the complaint

The complainant submitted that aft;er seeing advertisements of
the respondent, in the newspaper namery Times of India for
Iaur':rching the project namery "0ur Homes,, (hereinafter

referred to as "the said project") situated at viilage Garaui_

Khurd, sector 37c, Gurugram, Haryana, came into contact with
the executives of the respondent, who embarked upon the

complainant with their sales team with various promises of
timely completion of project and swift delivery of possession on

time, The complainant, trusting and believing compretely in the

worcls, assurances and towerin€J craims made by the

respondent, fell into their trap and agreed to book a unit in the

said project.

The complainant further submitted that a sum of Rs. 4,1.2,360 /_
was paid, as demanded by the rerspondent and booked an

apartment no. 436,4th FLooR in LorUS Tower/Building, in the

name of the complainant. A buyer's agreement was also signed

betwr:en the parties on 07.0 T.2Ol4.

The complainant submitted that further payments were made

to ther respondent from time to time by the complainant as per

the dermand letters. As per clause 3(a) of the Buyer,s agreement,

the respondent agreed to handover possession of unit by within

a period of 36 months with a grace period of 6 months from the

4.

5.

Page 4 of 29
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datr: of commencement of construction of the comprex. Tiil date
the complainant has paid a sum of Rs. 1.6,00,OOO /_.
The complainant submitted that since the date of booking, the
conLplainant has been visiting at proposed site, where they find
that the construction of the project is at lowest swing and there
is no possibility in near future of its r:ompletion.

The complainant has time and agai, requested the respondent
to provide the account statement of the said unit, but the
respondent did not pay any heed to the said request. on the
contrary the respondent kept on asrking for iilegar demand of
paynrent to the complainant by adding derayed payment

interest and other ilregar charges rike maintenance etc.

The complainant submitted that the respondent by providing
false and fabricated advertisement, thereby, concearing true
and material facts about the status of project and

manc atory reguratory compriances, wrongfuily induced the

complainant to deposit his hard earrned money in their so

called upcoming project, with sole dishonest intention to

cheat them and cause wrongful loss to them and in this
process the respondents gained wrongfuily, which is purery

a criminal act. That the respondent has arso prayed a fraud

upon HDFC was facilitating the loan amount in favour of the

7.

B.
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buy'er and taking untimery payments without reaching the
miL:stone of construction.

9' The complainant submitted that as per the BBA, the builder was
required to give the possession of the unit by oz.or.zo1,7.

Hovrever, after much deray and haLrassment, the builder onry
gavo the offer of possession on 01,.1,',2.2019. The respondent had

not delivered the possession of the apartment, of which the
complainant is suffering from economic ross as welr as

mental agony, pain and harassment by the act and conduct

of ttre respondent and thus, the co,mprainant is entitred to a

comr)ensation. Furthermore, the complainant has been

constrained by ,th. respondent to live in a rented
accornmodation and pay extra interest on his home loan due to

this rlelay. The complainant tried his Ievel best to resolve the

issue of the derayed possession, but the respondent did not pay

any heed to the said requests of the c.mprainant.

10. The complainant submitted that the complainant, thereafter

had tried his rever best to reach the representatives of
respondent to seek a satisfactory repry for derayed

possession compensation as per the rules and provisions of the

Real Iistate Reguratory Act in respect of the said dweiling

unit llut alr in vain. The complainant had arso informed the

respo,dent about his financial hardship of paying monthly

Page 6 of29
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C.

11.

Complaint No. 4934 of Z0ZO

renl: and extra interest on his home loan due to delay in

getting possession of the said unit. The complainant had

requested the respondent to deliver possession of the

apat'tment citing the extreme financial and mental pressure

he rvas going through, but respondent never cared to listen

to tris grievances and left them with more suffering and

pain on account of default and negligence.

Relief sought by the complainant

The :omplainant is seeking the following relief:

i. Direct the respondent to intererst @ 1,Bo/o p.a. which he

charged from consumer as per rolling interest @ r}o/o

per annum for the delay which has to calculated as and

when the thirty-six months was compreted and

thereafter the grace period was exhausted. Further, the
r:alculation shall be done on the total amount paid at the
above-mentioned interest rate till the date of order
pendente -lite.

D. Reply by the respondent

12. The respondent had contested the crcmpraint on the following

grounds:

(i) That the complainant has no ciause of action against the

respondent and the alleged cause of action is nothing but

false and frivolous and the respr:ndent has neither caused

any violation of the provisions of the Act nor caused any

PageT of29
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(ii) That rhe

Complaint No. 4934 of ZOZO

breach of agreed obligation as per the agreement between

the parties. The complaint is neither tenable nor

maintainable and has been filed with an oblique motive

when the respondent has arrr:ady offered possession of

the flat and the complainant has already taken over

possession and the complaint has been merely filed with

an intent to gain wrongfully and arm twist the respondent

through the p nce all the obligations on

development : real estate project and secured the

occupation certificates for both the phases of the project

named "Our Homes". And rlhe delay occasioned in

delivering the possession of the project is only because of

explainable and extendable as per the agreed terms i.e.

clause 3 of the Apartment Buyrer's Agreement and is due

to causes beyond the control r:f the respondent. And in

view of the same the complainant has without objection,

protest or reserving any lurther rights to claim

compensation for delay has already taken over the

possession and the conveyance deed dated L4.rz.zozT

was also executed between the parties.

Page 8 of29
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[iii) That firstly, on grant of License bearing No. t3 /zorz
dated zz.0z.20LT the respondent applied for ail other

relevant permissions and courd secure the BRIII for

sanction of Buirding prans onry on 7.os.2oL3 and the

consent to Estabrish by the office of Haryana State

Pollution control Board, panchkura was onry granted on

2.12.2013. Since then the respondent is continuing the

construction of the project, but to the misery the License

so granted expired on 21,.OZ.201,6 i.e, prior to the

permissible period of construcLion of 36 months and since

11.02.2016 the respondent had been seeking the renewal

of the License from the office of Director Generar Town &

country planning, Haryana and finalry the same was

received on 26.04.2019 and trhe respondent in a dury

bound manner had completed the entire construction and

development of the project and obtained the first

Occupation certificate on zg.1.l.z01.g and the second

Occupation certificate on z4.0z.zozo. And thereupon

,:ffered possession of the flat to the complainant in all its

bona fides and the same w'as taken over by the

complainant on z3.og.zo20. And the conveyance for the

s;aid unit was also executed and registered vide vasika

I{o.3026 dated zs.t,,.zozo. ( sic 3s72 dated 14.12.2020)

Page 9 of29
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(iv) That the provisions of Real Estate (Regulation and

Development) Act, 2016 came into force on zB.07.z}t1

for which the respondent dur,/ fired an apprication dated

28.08.20rr and due to lapse of license No. 13/2012 the

same got dismissed vide ordlers dated 1,g.ol.zoi.B and

finally after regular folrow ups and initial rejections the

project has been registered vide Registration No. 40 of
2oL9 dated 8.07.2019 and r.he said fact even lead to

further operational obstacles & restrictions of funds in

completion of the project ,nd leading to delay in
completion of the project which had been beyond the

control of the respondents and was extendable as per the

agreed terms. That the respondent company had been

hard trying to avail all the approvals, permissions and

sanctions from the relevant Ar,rthorities and discharging

the additional costs of renevval of license, plans and

sanctions. And had the approvzrls & renewal of license be

granted in time the respondent, would have duly

completed the project within the permissible time period.

More so the bans to construction activity imposed by the

NGT from time to time and lastl,y in the months of october

and November 2019 have firrther lead to delay in

Page 10 of29
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completion of the project which are per se beyond the

control of the respondent.

(v) That if the period of pendency of the license is condoned

and extended than the respondent has delivered the

project well within the agreedi period of compretion and

therefore, there is no occasion or cause of action in favour

of the complainant to file the present complaint. The delay

being occasioned is beyond the control of the respondent

i.e. firstly due to the grant of consent to Establish and

thereafter due to the lapse olF License and the same is

excusable as contemplated and agreed by the parties vide

para 3tb) (i) & (ii) of the apartment buyer's agreement

executed between the parties and the agreed period of 36

months plus 6 months grace period is extendable and the

complainant is estopped from filing the present

complaint.

(vi) That further it is stated that it is the respondent who had

been suffering due to the delay that is being occasioned

and has to face extra charges and costs and expenses in

getting all the above permissions renewed and in

particular the renewal of license and the costs of

registration under RERA. Pertinent to note that the

respondent has not received any exaggerated advance

Complaint No. 4934 of 2020
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amounts from the complainant and construction as on

date is much more advanced than the amount received.
(vii) That the comprainant is estrcpped to fire the present

complaint due to his own actr; and conduct of accepting

the possession along with non-monetary benefits

including waiver of interest and other charges on

possession as the complainant has not complied with the

demands of the due amounts as made by the respondent

at the time of offer of possession and instead is wrongfulry

filing the present complaint. pertinent to note that the

entire obligations of compretion of the project is upon the

respondent and the failure to pay the due amounts in a

timely manner by so many of t;he alrottees incruding the

complainant have led to murtipre probrems and extra

costs on the respondent leading to further delays.

(viii) That the complainant does not have any cause of action

under the jurisdiction of the Hon'bre Authority and hence

the complaint is liable to be disrrrissed.

(ix] 'that last and not the least the complainant in actual is

only seeking a relief of compens;ation and interest, apart

fiom direction for possession ,which has arready been

.ffered, which are beyond the scope of jurisdiction of the

Hon'ble Authority under Section 36 to 38 of the Act. And

Page 12 of 29
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hence the complaint on the face of it is liable to be

rejected.

furisrdiction of the authority

E.I Territorialjurisdiction

As per notification no. r/gz/zoLi,-Lrcp dated 1,4.j,2.2017

issued by Town and country pranning Department, the

juriscliction of Real Estate Regulatory Authority, Gurugram shall

be entire Gurugram District for all purpose with offices situated

in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram District,

theref,ore, this authority has complete territorial jurisdiction to

deal vvith the present complaint.

E.II Subject matter iurisdiction

The rr:spondent has contended that ttre complainant in actual is

only s;eeking a relief of compensation and interest, apart from

direction for possession which has already been offered which

are br:yond the scope of jurisdiction of the hon'ble authority

under section 36 and 38 of the Act. The authority observed that

the reply given by the respondent is ',vithout going through the

facts of the complaint as the same is totally out of context. The

complainant has nowhere sought the relief of compensation in

the complaint. The authority has complete jurisdiction to decide

14.
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the complaint regarding non-compliance of obrigations by the
promoter as held in Simmi Sikko

Ltd. (comptaint no. 7 of Z01B)

which is to be decided by the adjudicating officer if pursued by

oll

the complainants at a later stage. The said clecision of the

authority has been upherd by the Haryana Rear Estate Appeilate

Tribrrnal in its judgement dated 03.1.r.2020, inappeal nos. 52 &
64 ol' 201'8 titled as Emaar MGF Lond Ltd. v. simmi sikka and
anr.

Findings on the objections raised b,y the respondent

Whether the execution the

v,/s M/s EMAAR MGF Land

leaving aside compensation

F.

F.I

15.

,,'L,r'sr L'E executlon o[ thg conveyance deed
extinguishes the right of th,e ailottee to claim deray
possession charges?

Thr: respondent submitted that the complainant has executed

a .onveyance deed dated 14.12.2020 and therefore, the

transaction between the complainant and the respondent has

been concluded and no right or riabirity can be asserted by

the complainant against the respondent. The present

conrplaint is nothing but a gross mis;use of process of law.

The authority is of the view that the execution of a

conveyance deed does not conclude the relationship or marks

an end to the liabilities and oblilgations of the promoter

towards the said unit where right, titre and interest has been

1,6.
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t.ansferred in the name of the ailottee on execution of the

conveyance deed.

17. This view is affirmed by the Hon,ble NCDRc in case titled as

v,ivek Maheshwari v. Emaar MIGF Land Ltd. (consumer
c€rse no. 1039 of zoL6 dated 26.o4.2019) wherein it was

observed as under:

"7' It wourd thus be seen that the, comprainants whire taking
possession in teryry of thtz ab'ove referced prirrra
handover letter of the bp, can, at best, 

'be 
said io have

discharged the 0p of its riabirities and obrigations as
enumerated in the qgreement, However, this hand overletter,.,l 

^y 
opinion, does not come in the woy of thecompla.inants seeking compensotion from this

Commission under section ti@@) of thi Consumer
Prgtecli9n Actfor the delay in aitiveiy of possession. Thesaj! dllatt amounting to a deficiency in the services
ollerect by the 0-p t2 the comploinants. The right to seek
compensation for the deftciency in the servici was never
given rtp by the comprainants. Moreover, the consumer
Complqint was also pending ,before this Commission at
the time the unit was handid oier to the comprainants.
T h e r efo r e, th e c om pl a ina n tsiW

(emphasis supplied)
18. From above it can be said that the taking over the possession

and thereafter execution of the conveyance deed can best be

terrned as respondent having discharged its liabilities as per

B,

Page 15 of29
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the buyer's agreement and upon taking possession, the

cornplainant never gave up his statutory right to seek delayed

por;session charges as per the prov,isions of the said Act. The

allottees have invested their hard-earned money which there

is no doubt that the promoter has been enjoying benefits of

anrl the next step is to get their title perfected by executing a

corrveyance deed which is the statutory right of the allottee.

Th,: obligation of the developer - p romoter does not end with

the: execution of a conveyance deerC. Also, the same view has

been upheld by the hon'ble Supreme Court in case titled as

Wg. Cdr. Arifur Rahman Khan and Aleya Sultana and Ors.

V. DLF Southern Homes Pvt. Ltd. (now Known as BEGUR

OIVIR Homes Pvt. Ltd.) and Ors. ('Civil Appeal No. 6239 of

?OLg) dated 24.08.2020, the relevant paras are reproduced

herein below:

"34 The developer has not disputed these communications.
Though these are four comntunications issued by the
developer, the appellonts sub,mitted that they are not
isolated aberrations but fit into a pattern. The developer
does not state that it was willing to offer the Jlat
purchasers possessron of their flats and the right to
execute conveyonce of the fl'ats while reserving their
claim for compensation for delay. 0n the contrary, the
tenor of the communications indicates that while
executing the Deeds of Convel,ance, the flat buyers were
informed that no form of protest or reservotion would be

acceptable. The flat buyers were essentially presented
with an unfair choice of either retaining their right to
pursue their claims (in which event they would not get
possession or title in the meontime) or to forsake the
claims in order to perfect their title to the flats for which

Page 16 of29
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19.

they had paid valuabre conslderation. tn this backdrop,
the simple question which we need to address is whether
a lrat buyer who seeks to estpouse a craim against the
deveroperfor derayed possess,ion can as a consequence of
doing so be compeiled to defer the right to'obtain i
conveyance to perfect their tir:re. It wourd, in our view, be
manifestly unreasonabre to expect that in order to pursue
a claim for compensation for delayed handing over of
possessron, the purchaser must indefinitiry defe'r
obtaining a conveyance of the premises purchased oi, iy
they seek to obtain a Deed of'conveyanie to forsake the
right to craim compensation, This basicaily is a position
which the NCDRC has espoused. we cannot countenance
that view.

35' The flot purchasers invested hard earned money. It is
only reasonabre to presume that the next rogicar step is
for the purchaser to perfect the title to the prr*ir*
which have been allotted under the terms of the'ABA. But
the submission of the devero,\er is that the purchaser
forsakes the remedy before the consumer 

'forum 
by

seeking a Deed of convey,nce. To accept such a
construction would lead to an absurd consequence of
requiring the purchaser either to abandon a just claim asa condition .for obtaining the conveyqnce or tu
indefinitely delay the exec,ution of the Deed of
c onv eya n ce pen d i ng p rotra cterr con su m er r i ti g a ti o n. "

Therefore, in furtherance to the Hon'ble Apex court judgement

and the law laid down in the wg. cdr. Arifur Rahman (supra),

this authority holds that even after execution of the conveyance

deed, the complainant allottee cannot be precluded from his

right to seek delay possession charges as per provisions of the

Act from the respondent-promoter.

F.II The period of renewal of lir:ense shall be excluded
while computing delay in ha.ding over possession.

The respondent contended that on grant of license bearing no.

13/201.2 dated2z.0z.20r.2, the respondenr applied for all other

Complaint No. 4934 of ZOZ0

20.
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relevant permissions and could secure the BRIII for sanction of

building plans only on 07.05.2013 and the Consent to Establish

by the Office of Haryana State Pollution Control Board,

Panclrkula was only granted on 02:..12.201.3. Since then, the

respondent continued the construction of the project, but to the

misery the license so granted expired on 21,.02.201,6 i.e. prior to

the permissible period of construction of 36 months and since

1.1..01'..2016, the respondent had been seeking the renewal of the

license from the office of Director General Town & Country

Planning, Haryana and finally the same has now been received

on Zri.04.2019.

21. The respondent is claiming that due to non-renewal of license

by the competent authority, the promoter was not able to

comltlete the project in question witlhin the stipulated time and

had the license be granted in time, the respondent would have

duly completed the project within the permissible time period.

The authority is of the considered view that if there is lapse on

the part of competent authority in granting the renewal of

license within reasonable time and tlhat the respondent was not

at fault in fulfilling the conditions of renewal of license then the

respondent should approach the competent authority for

getting this time period i.e. 21..0",2.201.6 till 26.04.2019 be

declared as 'zero time period' for computing delay in
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completing the project. However, for the time being, the

authority is not considering this ti*e period as zero period and

the respondent is liabre for thre delay in handing over

posl;ession as per provisions of the ltct.

Finclings on the relief sought by the complainant

Relief sought by the complainanlt- Direct the respondent to
pay interest @ 1,Bo/o p.a. which is charged from consumers as

per rolling interest @ t\o/o per annum fbr the delay which has

to czrlculated as and when the thirty-six months was completed

and thereafter, the grace period was exhausted. Further, the

calculation shall be done on the total amount paid at the above_

menr:ioned interest rate till the date of order pendente -lite.

G.1 Admissibility of delay posses;sion charges
In the present complaint, the complainant intends to continue

with the project and is seeking delayed possession charges as

provided under the proviso to section 1B(1) of the Act. Sec.

1B(1 | proviso reads as under:

"Section 78: - Return of amount antd compensation

1B(1). If the promoter fails to com,olete or is unabre to give
possession of an apartment, plot, or building, _

23.

Provided that where an ailottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rote as may be
prescribed."

Page 19 of29
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24.

Complaint No. 4934 of Z02O

claus;e 3(a) of the apartment buy,er's agreement [in short,

agreement) provides for time period for handing over of

possr:ssion and is reproduced below:

.,3. 
POSSESSION

(q) Offer of possession:
" That subject to terms of this crause 3, ond subject to the
APARTMENT ALLorrEE$) h,aving compried with ail the
terms and conditions of this ,Agreement and not being in
default under any of the provisions, formalities, registration
of sale deed, documentation, payment of alt amount due
and payable to the DEVEL)pER by the ApARTMENT
ALL)TTEE(S) under this agreement etc., as prescribed by
the DEVEL)PER, the DEvEL)?ER proposes to hand over
the possession of the ApARTMtiNT within a period of thirty
(36) months with a groce period of 6 months, from the date
of commencement of construction of the Complex upon the
receipt of all project related atpprovals including sanction
of building plan/revised plan and approval of alt concerned
authorities including the Fire service Department , civil
Aviation Department, TrafJic Department, pollution
Control Department etc. os may be required .for
commencing, carrying on and completing the said Complex
subject to force majeure, restraints or restriction from ony
court/authorities, lt is however understood between the
parties that the possession of various Blocks/.fowers
comprised in the complex as also the various common

facilities planned therein shall be ready & completed in
phases and will be handed over to the allottees of different
Block/Towers as and when con,rpleted in a phased menner."

The authority has gone through the possession clause of the

agreernent and observed that the possession has been subjected

to all kinds of terms and conditions of this agreement and the

complainant not being in default undler any provisions of this

agreernents and compliance with all provisions, formalities and

25.
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docurnentation as prescribed by the promoter. The drafting of

this clause and incorporation of such conditions are not only

vagu() and uncertain but so heavily' loaded in favour of the

promoter and against the allottee thrat even a single situation

may make the possession clause irrelevant for the purpose of

allottee and the committed date for handing over possession

loses its meaning. If the said possession clause is read in

entirety, the time period of handing over possession is only a

tentative period for completion of the construction of the flat in

ques[ion and the promoter is aiming to extend this time period

indelinitely on one eventuality or the other. Moreover, the said

clausre is an inclusive clause wherein the numerous approvals

have been mentioned for Commencr:ment of construction and

the sraid approvals are sole liability of the promoter for which

allottee cannot be allowed to suffer. It is settled proposition of

law that one cannot get the advantage of his own fault. The

incorporation of such clause in the buyer's agreement by the

pronroter is just to evade the liability'towards timely delivery of

subj,3s1 unit and to deprive the allottee of his right accruing

after delay in possession. This is just to comment as to how the

builder has misused his dominant position and drafted such

mischievous clause in the agreement. and the allottee is left with

no option but to sign on the dotted lines.
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Adnrissibility of grace period: The apartment buyer,s
agreement was executed on 07.07.2014 and as per clause 3(a)
of the said agreement, the promoter has proposed to hand over
the possession of the said unit within 36 months with an

extertded period of 6 months from the clate of commencement
of construction. The consent to Establish by the office of
Haryana State Pollution Board, pzrnchkula was granted on
02.1,',a.2013. The due date of handing over possession has been

calculated from the date of consent to establish. In the present
case, the promoter is seeking 6 months' time as grace period.

The s;aid period of 6 months is not alllowed as the promoter has

not applied for occupation certificate within the time limit
prescrribed by the promoter in the apartment buyer,s

?gre€rffi€nt. So, as per settled law one cannot be allowed to take

advantage of his own wrong. Accordingly, this grace period of 6
months cannot be allowed to the promoter at this stage. The

same view has been upheld by the hon'ble Haryana Real Estate

Appe)late Tribunal in appeal nos.52 l*.64 of z01B case titled as

Emaar MGF Land Ltd. vs simmi sili<ka case and observed as

under': -

6B' As per the above provisions in the Buyer's Agreement, the
possession of Retail spaces was proposed to be handed over to
the allottees within 30 months of the execution of the agreement.
clause 16(a)(ii) of the agreementfurther provides thatlhere was
o- grace period of 120 days over and' obove the aforesaid period
for applying and obtaining the necestsary approvals in regard to
the commercial projects. The Buysv;s Agreement has been
executed on 09.05.2014. The period of 30 months expired on
09.11.2016. But there is no material on record that during this
period, the promoter had applied to any outhority for obtaining
the necessary approvals with respect to this project. The
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26.
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promoter had moved the application for issuance of occupancy
certificate only on 22.05.201"7 when the period of 30 months had
already expired. So, the promoter connot claim the benefit of
grace period of 120 doys. Consequen,tly, the learned Authority has

rightly determined the due date of possession.

So as; settled preposition of law discussed above, the facts and

circumstances detailed the builder/promoter can't be allowed,

6 mcnths of grace period for the purpose of calculating delayed

poss:ssion charges.

Admissibility of delay possession charges at prescribed

rate of interest: The complainant is seeking delayed

possession charges at the rate of l9o/o p.a. however, proviso to

section 1B provides that where an allottee does not intend to

withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay,, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 75. Prescribed rate of interest' [Proviso to section 12,

section 18 and sub-section (4)t and subsection (7) of
section 791
(1) For the purpose of proviso to section L2; section 1'B;

and sub-sections (4) and (7) of section 19, the "interest

at the rate prescribed" shall' be the State Bank of India
highest marginal cost of lentling rate +20/0.:

Provided that in case the State Bank of India
marginal cost of lending ra'te (lr4CLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general purblic.

27.

Page 23 of29



ffi
ffiqqls q{d

HARERA
GURUGRAM

28. The legiplature in its wisdom in the subordinate legislation

under rule L5 of the rules has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest,

it will ensure uniform practice in all the cases. The Haryana Real

Estate Appellate Tribunal in appeal nos. 52 & 64 of 2o1B ritred

as Emaar MGF Land Ltd. vs. simmi sikka observed as under: _

"64. Taking the case from anothet onBl€, the ailottee was onry
entitled- to the delayed possession c'harges/interest only at the
rate of Rs.ls/- per sq. ft. per month as per crause 1-B of the
Buyer's Agreement for the period ,f such deloy; whereai, the
promoter wos entitled to interest @ 24% per onnum
compounded at the time of every succeeding instalment for
the delayed payments. The functions of the Aulhority/Tribunal
ore to safeguard the interest of the aggrieved person, may be
the allottee or the promoter. The rilThts of the parties are io be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration t,he legislative intent i.e., to
protect the interest of the consurners/allottees in the real
estate sector. The clauses of the B,uyer's Agreement entered
into between the parties are one-sided, unfair and
unreosonable with respect to the grant of interest for delayed
possession. There are various other clauses in the Buyer,s
Agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the antount paid. Thus, the
terms and conditions of the Buyer's Agreement dated
09.05,2014 are ex-facie one-sided, unfair and unreosonable,
and the same shall constitute the unfair trade practice on the
part of the promoter. These types oJ'discriminatory terms and
conditions of the Buyer's Agreement will not be final and
binding."

29. cons,:quently, as per website of the state Bank of India i.e.,

https://sbi.co.iu the marginal cost of Iending rate fin short,

7 .300/o. Accordingly, the

Complaint No. 4934 of 2020

MCLR) as on date i.e., 01,.07.2021, is
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pre:;cribed rate of interest will be marginal cost of lending rate

+29'o i.e.,9.300/0.

30' The definition of term 'interest' as rlefined under section Z(za)

of the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shall be equal to the

rate of interest which the promoter shall be liable to pay the

allot:tee, in case of defaurt. The relevant section is reproduced

below:

"(za) "interest" m_eens the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. -For the purpose of t,his itourr_(i) the rate of interest chargealttle from the ailottee by the

promoter, in case of default,, shall be equal to the rate
of interest which the promoter shail be iiobre to pay the
allottee, in case of default;

(ii) the interest payabre by the promoter to the ailottee
shall be from the date th,e promoter receivecr the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payabre by the ailo,ttee to the promoter shail
be from the date the ailottee defaults in payment to the
promoter till the date it is paid;,,

Therefore, interest on the dela1,s6 payments from the

com;rlainant shall be charged at the prescribed rate i,e., 9.300/o

by the respondent/promoter which is the same as is being

granted to the complainant in case of delayed possession

charg;es.

on c.nsideration of the documents available on record and the

submissions made by the parties, the authority is satisfied that

the respondent is in contravention of the section ll(4)(a) of the

31.

32.
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Act by not handing over possession by the due date as per the

agre(3ment. By virtue of clause 3[a) of the apartment buyer's

agrer3ment executed between the prarties on 07.07.2014, the

possession of the booked unit was to be delivered within a

period of 36 months plus 6 months grace period from the date

of commencement of construction upon receipt of all project

related approvals. The grace period of 6 months is not allowed

to the respondent as the promoter has not applied for

occupation certificate within the time limit prescribed by the

prornoter in the apartment buyer's clause. In the present case,

the consent to establish was granted to the respondent on

02.12.2013. Therefore, the due date of handing over possession

will be computed from the date of consent to establish i.e.

02.1,2.2013 and the due date of pr:ssession comes out to be

02.1,2.2016. The possession was offered on 01.1,2.2019 after

receiving occupation certificate.

33. Section 19(10) of the Act obligates the allottee to take

pos:;ession of the subject unit within 2 months from the date of

receript of occupation certificate. In the present complaint, the

occupation certificate was granted by the competent authorily

on |29.1.1.201,9. The respondent off'ered the possession of the

unit in question to the complainant only on 01.12.2019, so it can

be said that the complainant came to know about the
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occlrpation certificate onry upon ther date of offer of possession.

Therefore, in the interest of naturar justice, the comprainant
should be given z months' time from the date of offer of
possession. This 2 months' of reasonabre time is being given to
the r:omprainant keeping in mind that even after intimation of
possession practicaily he has to arrange a rot of rogistics and
requisite documents incruding but not limited to inspection of
the compretery finished unit but this is subject to that the unit
being handed over at the time ort taking possession is in
habitabre condition. It is further crarified that the deray
posserssion charges shalr be payabJre from the due date of
possession i.e. 02.1,2.2016 tilr the expiry of 2 months from the
date of offer of possession (0 L.1,2.2019) which comes out to be

01,.02,2020.

34. Accorcingry, it is the failure of the promoter to furfir its
obligations and responsibilities as prer the agreement dated
07.07.2014 to hand over the possession within the stipulated
period. Accordingry, the non-compriance of the mandate
contained in section 11t+)(a) read with proviso to section 1B(1)

of the Act on the part of the respondent is established. As such

the allcttee shail be paid, by the prornoter, interest for every
month of delay from due date of posserssion i.e., oZ.1,Z.Zo16 till
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01,.02.2020, at prescribed rate i.e., 9.30 o/o p.a. as per proviso to

section 1B[1) of the Act read with rule ].5 of the rules.

G.

35.

36.

Di of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 3T of the Act to ensure

comprl of obligations cast upon the promoter as per the

functions entrusted to the authority under section 3a(fJ:

i. The respondent is directed to pay the interest at the

prescribed rate i.e. 9.30o/o per annum for every month of

delay on the amount paid by the complainant from due

date of possession i.e. 02.12,2016 till the expiry of Z

months from the date of offer of possession i.e.

01,.12.2019. The arrears of interest accrued so far shall

be paid to the complainant within 90 days from the date

of this order as per rule 16(2) of the rules.

ii. The respondent shall not charge anything from the

complainant which is not the part of the buyer's

agreement.

Complaint stands disposed of.
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37. File be

(Sam
M

igned to registry.

(Dr. K.K. wal)

ryY.l ;,ffi-

Authority, Gurugram
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