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B GURUGRAM Complaint No. 2419 of 2021
G

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 241902021
First date of hearing: 03.08.2021
Date of decision : 03.08.2021

Angrezo Devi
R/o: - House No. 14, District Jail Campus,
Bhondsi, Gurugram- 122001 Complainant

Versus

VS Real Projects Private Ilmit%dw it
Regd. office: - M-48, Basement;Flbgg‘,
Greater Kailash- II, New Delhi- 110048
Corporate office at: - Plot No. 18 Z“d Floor,

Sector-44, Gurugra;n ~i1230\ﬁ3 q “*Z;; \ Respondent

“%@'_" i o
CORAM: 4 6
Shri Samir Kumar... ~ | 1 =1} Member
Shri Vijay Kumat Goyal _, i | Member
APPEARANCE: { L
Sh. Sukhbir Yadav "5 Advﬁ’cate for the complainant
Sh. Ishaan Dang J  E Advocate for the respondent
ORDER
1. The present complémt “dated 1% 06 2021 has been filed by the

complalnant/a}lpttee ’und; 1 se:ctlon 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or
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the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount
paid by the complainant, date of proposed handing over the
possession, delay period, if any, have been detailed in the

following tabular form: <

S. No| Heads LAY Information
i Project name and locathln ? » | 'AMB Selfie Square”,
KN s Sector- 37D, Gurugram
2. |Projectared // “SESdy” "\ 3275 acres
Nature oft the pm]ect i ) ..Coxhﬁgercial Colony
4. | DTCP! héeflse nd §§ ahd Valldlt) 14°0f 2014 dated
status| . | ' ||10:06.2014 valid upto
\ | if | | 09:06.2019
5. | Name ofllcensée 11 L7 M/s VS Real project

%
G

. ‘Private Limited
6. RERA Reglstered /) not reglstered Registered Vide no. 57

W, .|} of2017 dated
A Y ¥ ~ 1.17.08.2017 valid upto
| . . {16.082022

7. | Shopne. ‘. " ' 106, first floor,

[Page 37 of complaint]

8. Unit measuring 286 sq. ft.
[Super area]
9. Date of execution of buyer’'s | 14.07.2016

agreement [Page 35 of complaint]
10. | Date of provisional allotment | 18.03.2015
letter [Page 27 of complaint]
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11. | Payment plan Construction linked
payment plan.
[Page 66 of complaint]
12. | Total consideration Rs.31,00,910/-

[as per applicant ledger
page 70 of complaint

and 57 of reply]
13. | Total amount paid by the Rs.23,40,148 /-
complainant [as per applicant ledger

page 70 of complaint
and 57 of reply]

14.07.2020

14. | Due date of dellverya D

possession as per claus: _-j6z1 of

the buyer agreemen‘c?&%é‘%’;ggé@

months computéd from the date.

of executlgﬁﬁfbu&e §$§:‘ -

agreementexcliding. add;tlanal

grace period.of 12 months,’

subject to force majeure clause. |

[Page 49.0f complaint}. | | =1

15. | Offer of possession | | | Not offered

16. | Occupation certificate | Not received

17. | Delay in handing over | " {I'years and 20 days
possession'till'date of this ori;ieg NS

w | el

ie, 03.082020 E REG

P
i
-

i
G
S

(&l &

iy
T

Facts of the complamt

A ‘%

¥

The complalna,xit submlttgd%%;hét in the month of February
2015, she visited the Gurugram office and project site of the
respondent/builder with her family members and a real estate
agent. The complainant consulted the marketing staff of
Builder and got information about the project. The marketing

staff of the respondent gave her a brochure and pricelist and
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GURUGRAM Complaint No. 2419 of 2021 1

allured her with a rosy picture of the project. The marketing
staff and office bearers of the Respondent allured with the
proposed specification and assured that possession of the
shop will be handed over within 36 months of the booking and
informed that they have all approvals.

That, believing on representation and assurance of

respondent, the complainzmt -An;vrezo Devi, booked one shop

bearing no. 106 on flrst ﬂaor“admeasurlng 286 sq. ft. and
signed a pre- prmted a ﬁﬁcaﬁ*ﬁn form The shop was
purchased undér tﬁe %ﬁ%&%cﬁﬁ&n Trﬁked Plan for a sale

i ‘x»&\»w g
i wé g %kw -«»MW

consideration <of’ Rs. 128, 70 868/ % Thereafter that on
18.03.2015, %t;e igresp?mient 1ssued a ;rov%51onal allotment
letter in name of Angrezo Dew conforrmng the allotment of
shop no. 106 on the 1st ﬂoor for size adrneasurmg 286 sq. ft. in
project “AMB Selfie Square SItuated at sector 37D Gurugram.

That on 30. 07@ﬂ15 the respogldent has sent a newsletter and

@" .a I A

apprised that “the constructlgn of S,elfle Square has begun with

) § |

the commencenient of excavatlon ‘and shared the project site
photographs and again claimed for “all approvals in place”. It
is pertinent to mention here that the respondent has
deliberately delayed the execution of buyer’s agreement to

enhance the timeline of the due date of possession.
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6. That aftFJr a long follow-up on 14.07.2016, a pre-printed,
unilateraﬂ, arbitrary shop buyer agreement/buyer’s
agreement was executed inter-se between both the parties.
According to clause 16.1 of the shop buyer agreement, the
respondetjlt has to give possession of the unit within 36
months cemputed from the date of execution of the buyer’s

agreement, excludlng an additional grace period of 12 months.

The said grace period wa fgﬁ' the appllcatlon and procurement

A AN

of occupation certlﬁcete H%ﬁwever the respondent failed to

complete the cgnstrg.ctlgo‘n bé?"dre the due date of possession,

Xvéﬁ"«?g‘é
and so, it is not» entitled to a grace perlodf hence the due date

ofpossessmn V\;as 14.07. 2019

8
)

i

§
%
i
B
&

R

3 i

7. That the com?lamant avalled a Loap famllty from ICICI Bank

with the perrmssmn of the respondent for the payment of sale

<--|| »@&

consideration. The respondent lssued permission to mortgage

letter in favour Qf ICICI B‘anf{ Ltd.

8. That the respondent kept raising j.he demands and the
complainant kept paylng the'déemands ftzm "her own sources
or bank loan, but there were few instances where the
respondent raised the demand and he had requested to the
bank for the disbarment of amounts against the demand. But

the bank refused to release the demand on the pretext of non-

achieving the milestone as per agreed payment plan. That on
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31.03.2021, the respondent raised a demand of Rs. 4,56,458/-
thereafter, she had requested for the disbursement of the loan.
But after the site visit, the bank refused to disburse the loan
with a reason of non-achievement of the milestone as per
payment plan. The respondent again raised a consolidated
demand “On Commencement of 9t Floor Slab” and demanded

Rs. 6,08,610/-, thereafter Jmore. than two months of earlier

demand and on the thi;‘d

;@%
bank, the bank dlsbursed'.t e q@moung

v the technical team of the

m
"mw £
@ ‘W

_
That on 18. 05 2021 the ICICI bank sent an email and stated

“We would Ifke to mform you that we Tlave transferred Rs.

S

608610/- Vla Electromc gTra:msfer to your account on

17.05.2021 on ‘*accoun% of loan chsbursement/refund of excess

?8

credit”. That on the‘ﬁa-me dziy tlw‘éomplainant sent an email
to the respondent ancli‘als%i;ed it o send the payment receipt for
the payment goﬁe Th@t @n 24@95 2021, the complainant sent
another email to th% respondent and agam asked to share the
payment recelgz Tﬁereafter as per the statement of account
issued by the respondent the complainant has paid
Rs.23,40,148/- i.e. 81% of the total sale consideration of the
unit.

The complainant submitted that the facts and circumstances

as enumerated above would lead to the only conclusion that
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there is a deficiency of service on the part of the respondent
party and as such, it is liable to be punished and compensate
the complainant.

That due to the acts of the above and the terms and conditions
of the builder buyer agreement, the complainant has been
unnecessarily harassed mentally as well as financially,

is llable to compensate the

therefore the opposite part:
complainant on accoun'l;_-_‘fo'\ Fé-z aforesald Acts of unfair trade

practice. -~

‘‘‘‘‘

2016, when a umlateral arbltrary, and ex’-fgae builder buyer

B

agreement @vas executed between; the partles, the cause of

1R
g&

action again arose in guly 2019 wfhep the respondent party

‘kas.

failed to hand over-thé&dﬁssessmn of t_h_e shop as per the buyer
agreement. The cause_ of"action again arose on various

occasions, iféluﬁin§%§§pn' ) Septeﬁ;ber 2019; b) October.

ik
:s&

2020; ¢) December 20%0 d)yMarch 2021 ayd on many times

till date, when-the: pl‘otests ;)verge lodged Wlth the respondent
company about its failure to deliver the project and the
assurances given by it that the possession would be delivered
by a certain time. The cause of action is alive and continuing

and will continue to subsist till such time as this authority
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13.

14.

D.

15.

restrains the respondent company by an order of injunction
and/or passes the necessary orders.
Relief sought by the complainant:

The complainant has sought following relief(s):

(i) To get possession of the fully developed/constructed
Shop with all amenities within 6 months of the filing of

this complaint.

(ii). To get the delayed Qt%g;;essmh interest @ prescribed rate

8 i

from the due dﬁte o possession till the actual date of

possession [completef%’i ;Tﬁfgsgect with all amenities

after obtaining the ij - A\ A
On the datg of hearing, -the authof;it}z,f éxplained to the
respondent/promoten about the contravenhon as alleged to
have been commtt:tedﬁn relatlon to-Section 11(4) (a) of the Act

to plead guilty or notto plead guilty:

Reply by the respongeggt

&&&&&

>>>>>

grounds. The submlsswns made therem in brlef are as under:-
i.  That the present complaint is not maintainable in law or
on facts. It is submitted that the present complaint is not
maintainable before this authority. The complainant has
filed the present complaint seeking interest along with

other directions. It is respectfully submitted that
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ii.

ii.

complaints pertaining to refund, interest, compensation,
damages etc. are to be decided by the Adjudicating Officer
as per the Real Estate (Regulation and Development) Act,
2016 (hereinafter referred to as “the Act” for short) read
with Haryana Real Estate (Regulation and Development)
Rules, 2017, (hereinafter referred to as “the Rules”) and

not by the authority.The authority does not have the

jurisdiction to graﬁm_ ,-def sought by the complainant.

-
25

That thg complamant is not an, “aggrieved party”

“allotteg" as, defined uﬁder the Act. The complainant is an
investor who had purcbased the umt in question as an
lnvestment :

That the respondent had submltted an application for

grant of license, toéﬁD'irec_torate of Town and Country

¥ L %‘%
&

Plannlng Departmerit Haryana, Chandigarh for
developfnent' Jof  a~ commerdial colony over land
admeasuring 30 kanal 4 Marla (3.775 Acres
approximately) situated in Sector- 37D in revenue estate
of village Harsaru, Gurugram. Subsequently, License

bearing no. 14 dated 10.06.2014 had been issued by
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Directorate of Town and Country Planning, Haryana,
Chandigarh.

That building plans for the project in question had been
duly approved/sanctioned by Directorate of Town and
Country Planning, Haryana, Chandigarh vide memo
bearing no. ZP-976/AD(RA)/2014/15562  dated

16.07.2014. Thereafter the respondent commenced

construction/devefsiﬁ ‘; :
G

the name and style of "ﬁMP Selfle Square on the land in

questlon ;: p F;‘* ém %x

.:}

‘F; Wé

; r;" i ";@
U &W’? )

That the complamant approachéd the respondent and

T

evmcedean lhterest fb purchase a umf»m the said project.
§ i g § "’% f %:'*

It is pertlﬁent to rzlenflog that ohi@ys after being fully

satisfied thh _regard to all aspects of the project,
. &1 2 a4

including but not hmlted toghe capacity/capability of the

responden% to mldertak "conceptuahzatlon promotion,

&

development aellld? construction $of the same, did the
complainart took an i-nd'epe;]d-e’nt and ‘i'nformed decision
to purchase a unit in the said project.

That application form dated 21.02.2015 had been filled by
the complainant. Thereafter, allotment letter dated
18.03.2015 had been issued to the complainant by the

respondent with respect to the unit bearing no. 106
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admeasuring 286 square feet (super area) located on the
first floor of the said. The complainant had opted for a
construction linked payment plan.

That buyer’s agreement dated 14.07.2016 had been
executed between the complainant and the respondent
with respect to the said unit. The complainant had

voluntarily executed the, aforesaid buyer’s agreement

¢ gﬁthe terms and conditions
-_.:-f”“‘ /o
incorporated. As per qlauge 1&1 of the aforesaid buyer’s

xé' #& w

after carefully g01r§

agreement; tl’ie r"é@" ﬁqnﬁﬁﬁt was* hable to hand over

possessmn of the sald‘ umt‘to the c;omplalnant within a
period of 48 months from the date of execution of the
buyer’s agream;nt Ipcluswe oT gr§ce ‘period. The same
was subjeet tc_% fqrgg gjna]euge;xcondltlons and timely

payment of the""i’;h;sftﬁménté‘_jby-fhe complainant.

That the responden has tféglséeijed the said project under

S
= o

@%

the provisions of_th_e Actand the periocfbfregistration has
been granted-up ‘till' 16:08.2022. I’ other words, the
respondent is committed to completion of the project and
deliver the unit in question to the complainant by August
2022, subject to force majeure conditions and timely
payment of instalments and compliance of the terms and

conditions of the application form and buyer’s agreement
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by the complainant. Therefore, even on this ground, the
institution of the present complaint is highly premature
and misconceived and the same is liable to be dismissed
at the very threshold.

That, moreover, this authority had published circular
dated 27.03.2020, wherein it had been duly mentioned
that the completlorL daﬁ”e of the projects registered with
this authority had beeg extehded till 30th of June 2020.

Thereafter, thlg@uthgrggg ha’d publlshed order bearing no.

& ‘& T
| -_'_ @mes

.....

whereln 1t haﬁ been duly mentloned&that the completion

¥

date of t}fe prOJects reglstered w1th tlm authority would
autemandpglly stand extended by a penod of 6 months on

%

account of outbreak of C0v1d 19 Furthermore it had also

v&»&

been sttpulated in the aforesald order that the outbreak

wwwww

MW
| i

majeure event apq ghe Developer§ would not need to file
any applic:aéon r'iegg‘arding invocation of force majeure
clause.

That however, the complainant had delayed in making
timely payment of the instalments on various occasions.
Delayed payment charges amounting to Rs. 12,974 /- had

been levied upon the complainant by the respondent on
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account of the defaults in making timely payment
committed by the complainant. The same has been duly
mentioned in interest ledger/receipt information. The
updated statement of account/applicant ledger dated
28.06.2021.

Copies of all the relevant documents have been filed and

placed on the record. .;{I.‘h“eg:authenticity is not in dispute.

o

Hence, the complaint } "&% e::lded on the basis of these

undisputed documeglts ancﬂ submisswn made by the parties.

.

P s&@l '.i:"*% k-

Jurisdiction of the aut] no% ‘_ I% do

TR C ot
s D

The appllcamqp 'of the r’és'po’ndent «Pegwéfding rejection of
complaint on: ground of ]uFlSdlCQOI’I gsta*nds rejected. The
authority 0b§erve§ that it has terg'lt@rlal as well as subject
matter ]urlsdlcqomto ad]udlcatath@gresent complaint for the

reasons given below = REGY,,

E.I Territorial ]umsdlctlgnw*.

i
e
B
EEE

. W gw & . -

. As per nont?canon no.'1/92/2017-17CP zaated 14.12.2017

issued by Town. and. Country  Planning Department, the
jurisdictiorT of Real Estate Regulatory Authority, Gurugram
shall be enkire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram

District, therefore this authority has complete territorial

|
jurisdictiow to deal with the present complaint.
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EIl  Subject matter jurisdiction

The respondent has contended that the reliefregarding refund
and compensation are within the jurisdiction of the
adjudicating officer and jurisdiction w.r.t the same does not lje
with the authority. It seems that the reply given by the
respondent is without going through the facts of the complaint
as the same is totally out of context The complainant has

nowhere sought the rellef of refund and regarding

$’°‘$1
', )Y r}

compensatlon part, and rather has stated that she is reserving

‘@ ] N 4 i
W & 3 i )
& A% f %%‘.._.%KQ P %

the right for compensatlon and at present seeking only

s ’
Qm,. \ i\ -' Wav 3’/@ i ,,

delayed possessmn charges The authorlty has complete

jurisdiction to deCIde the complalmt regardlng non-compliance

= i
e g i

of obligations by the promoter as held in Slmml Sikka v/s M/s
EMAAR MGF Land Ltd (complamt no. 7 of 2018) leaving

aside compensatlon whlch is to be dec1ded by the adjudicating

e

officer if pursued by the complainants at a later stage. The said
| ‘m ' % %%&s g&% ;i» A %w

decision of the authorlty has been upheld by the Haryana Real
3 % «‘ 7 ‘

Estate Appellate Trlbunal in its ]udgement dated 03.11.2020,

in appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd,

V. Simmi Sikka and anr.

Findings on the objections raised by the respondent

F.I Objection regarding entitlement of DPC on ground of
complainant being investor
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19. The requ)ndent has taken a stand that the complainant is an

the investor and not consumer, therefore, is not entitled to the
protection of the Act and thereby not entitled to file the
complain\t under section 31 of the Act. The respondent also
submitted that the preamble of the Act states that the Act is
enacted to protect the interest of consumers of the real estate

sector. The authority ob_Sel':Vge,d that the respondent is correct

‘ﬁ? d to protect the interest of

\1‘ 1[._:

consumers of the real” estqte séctor It is settled principle of

in stating that the Act

mterpretatmn bhaf preﬁmﬁle 1s an ?ntrﬁducnon of a statute

"
&, W_— ‘&msw@ 4 s@?

and states maln alms & ob]ects of ena@tlng a statute but at the

same time, the preamb'le cannot%e %sed to defeat the enacting

& t § ) m | I §§ i
s

provisions ofthe Acf Furihermore,i‘lt_ is p_erhnent to note that
any aggrieved" [:ersfm gca% file~ a ;::Jmplamt against the
promoter if it contravenes or v:olates any provisions of the Act
or rules or reéul_gtlong mzae t%grelgglder Upon careful perusal
of all the terms and. COI‘ldlthDS of the apartment buyer’s
agreement, it'is revééled that-the complamant is a buyer and
has paid a total price of Rs.23,40,148/- to the promoter
towards purchase of a unit in its project. At this stage, it is
important to stress upon the definition of term allottee under
the Act, the same is reproduced below for ready reference:

“2(d) "allottee" in relation to a real estate project means the
person to whom a plot, apartment or building, as the case
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may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promoter, and
includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or
building, as the case may be, is given on rent;”

In view of above-mentioned definition of "allottee" as well as
all the terms and conditions of the apartment buyer’s
agreement executed between promoter and complainant, it is

crystal clear that the-coi slainant is an allottee(s) as the

subject unit was allotted ‘tot
G\

of investor is not deﬁned!or' referred in the Act. As per the

Lanan
«s@%m ’ TF'T' "'\".

definition glven urider sectmn 2 of, the Act, there will be

the promoter. The concept

i
.

“promoter” a’nﬂ “allottee and there cannot be a party having a
status of ' mvestor Th@ Ma%arashﬁa Real Estate Appellate
Tribunal in 1ts 6rder dated 29 01 2"0i9 in appeal no.
0006000000010557 titled ~as \M/s Srushti Sangam
Developers Pvt. Ltd. |Vs Sarvaﬁrgm Leasing (P) Lts. And anr.
has also held that éthé corigeept of investor.is not defined or
referred in tg;e Act. ;I‘pys, the contention of promoter that the

allottees being investors are not entitled to protection of this

Act also stands rejected.

Findings on the relief sought by the complainant

Relief sought by the complainant: The respondent is

directed to pay delayed possession interest at the prescribed
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rate from the due date of possession till actual offer of

possession.

20. In the present complaint, the complainant intend to continue
with the project and is seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.

“Section 18: - Return of qmgunt and compensation

18(1). If the promoterfaﬁm 'mmplete or is unable to give
possession of an apartme .;' '_plét;aar buﬂdmg,

...........................

an afiﬁttgg ‘does not intend to
withdfaw: fr@?n %fg.' ggt; he,shall\be paid, by the
pro ater, ‘interest-for every montﬁwj‘ delay, till the
hangmg over of the p%ssessmg, at such 10!:9 as may be

oy

pre%cn’bed if g

&__

S
e

i

&

21. Clause 16.1 of tl’gie huyg: agreement [i?f short agreement)

provides for handmgﬂ over af possess:on and is reproduced

: g
k-

w-l_% 4l % . R .g&' P’ > 4
below: '%%&f REV
«“” g§$;§ b i
16. POSSESSION OF THE UNIT ]

16.1 The Company, based upon its'present plans and estimates,
and subject to-all exceptions, proposes.tohandover possession of
the Unit within- th!rty-sm (3§J§months c?mputed from the date of
execution of Buyér’s Agréement, excluding additional grace
period of twelve (12) months, subject to force majeure
circumstances and reasons beyond the control of the company
(commitment period). In case of failure of the Allottee to make
timely payments of any of the installments as per the payment
plan, along with other charges and dues as per applicable or
otherwise payable in accordance with the Payment Plan or as
per the demands raised by the company from time to time in this

respect......”
22. At the outset, it is relevant to comment on the preset

possession clause of the agreement wherein the possession
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has been subjected to force majeure circumstances and
reasons beyond the control of the company and in case failure
of the al}ottee to make timely payment of any of the
installment as per payment plan along with other charges or
dues as applicable or otherwise payable in accordance with

payment plan. The drafting of this clause and incorporation of

such conditions are not only ague and uncertain but so

heavily lJaded in favoij .gfxfh___jlpromoter and against the
,_-H‘

allottee that even a single

_$

m&aﬁlt‘ by, the allottee in fulfilling
4S84 BN o4

formalities and docwﬁentau%m et a% prescrlbed by the
promoter maiz make the pussessmn clause irrelevant for the
purpose of allottee and the comrﬁltment date for handing over
possession loses its rﬁ;anlng The mcogporaﬁon of such clause
in the buyer’s agreg@ent by thd prgaoter is just to evade the
liability towards n%m%l%éellverf oﬁasﬁb]ect unit and to deprive

the allottee of his rlgﬁt accrumg after delayin possession. This

| b
+ A8 4 s ]

is just to comment as to how the bu1Lder has misused its
3

'9“%_%«9««9

dominant posmon and drafted such mlschlevous clause in the
agreemenT and the allottee is left with no option but to sign on
the doted lines.

Payment of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee

does not i$tend to withdraw from the project, he shall be paid,
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by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15
has been reproduced as under-

Rule 15, Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7 ') of section

19]

(1)  Forthe purpose of proviso to section 12; section 1 8; and
sub-sections (4) and(7).of section 19, the “interest at the
rate prescribed’ sk gt:-ge;;gtfh;gﬁtate Bank of India highest

marginal cost oflending rate +2%.:

Provided th&l{;r ! hrse% the State Bank of India
marginal cost: of?"?efe_?f’f;?é”}me (MCLR) is not in use, it
shall be,replaced jby ‘Such_benchmark lending rates
whichythe S atech?,gégifndm mgyj‘ix from time to time
for lending/to the general public, "~

" - T — 1

@‘&
i &

The legislature“in its wisdom“ifi-the subordinate legislation

S g
i

under the provision of rule 15 of the rules, has determined the
prescribed rate of i'n_teres&t. The rate of interest so determined

by the legislature,'is r"é”asdﬁavﬁje:anﬁ if the said rule is followed

iy

to award the i_ntgresg§ it \(gll] ensure uniform practice in all the
cases. The Haryand Real Estate Appellate Tribunal in Emaar
MGF Land Lfd..vs. Simiti Sikka (Supra) observed as under: -

"64. Taking the case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promoter was entitled to interest @ 249% per annum
compounded at the time of every succeeding instalment for the
delayed payments. The functions of the Authority/Tribunal are
to safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
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to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent i.e, to
protect the interest of the consumers/allottees in the real estate
sector. The clauses of the Buyer's Agreement entered into
between the parties are one-sided, unfair and unreasonable
with respect to the grant of interest for delayed possession.
There are various other clauses in the Buyer’s Agreement which
give sweeping powers to the promoter to cancel the allotment
and forfeit the amount paid. Thus, the terms and conditions of
the Buyer’s Agreement dated 09.05.2014 are ex-facie one-sided,
unfair and unreasonable, and the same shall constitute the
unfair trade practice on the part of the promoter. These types
of discriminatory terms..and conditions of the Buyer’s
Agreement will not be final.and binding.”
25. Consequently, as per wéb_sg_eg"j;qf;til‘e State Bank of India i.e., the
WA
marginal cost of lending r%} inshort, MCLR) as on date i.e,,

G £

e

1
IR’
¥ L

e

03.08.2021 is 7:30%.Accordingly, the, prescribed rate of
interest will be ﬁigrginal' éostof lending rate +2% i.e., 9.30%.

26. The deﬁnitidg;qf ierm,'i:n?éreésjc’ as“definedi_ﬁnder section 2(za)
\% . % §§ § i ! N &

of the Act proytdes;h% the rate of interest chargeable from the
%{&, & § % ‘§ I F .

allottee by the promoter, in case of défault, shall be equal to
F . L. . G s 7

the rate of interest w@féh tlfe'p?gm.d’ter shall be liable to pay

the allottee, 'inl case of “default. The relevant section is

reproduced below: @

“(za) "interest" meahs the ‘ratés of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(i) theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
ahy part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
phyable by the allottee to the promoter shall be from the
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27.

28.

date the allottee defaults in payment to the promoter till

the date it is paid;”
Therefore, interest on the delay payments from the
complainant shall be charged at the prescribed rate i.e., 9.30%
by the respondent/promoter which is the same as is being
granted her in case of delayed possession charges.

On consideration of the documents available on record and

submissions made by ""beth the parties regarding

contravedtion of prov1s' --t@@ﬁct the authority is satisfied

N .
\"\: ‘ﬂ

that the respondent is m E t;evemwn of the section 11(4)(a)

 Hid B\ A
of the Act by nen’tg handlﬁ ? Vgl‘ pbssess;on by the due date as

per the agreement By vn'ﬁle of clause 16 L, of the agreement
executed between the @az:tles on 14 07 20 lé,gthe possession of

the subject apartment was to be delivered w1th1n 36 months

%

%

from the date of exegunon Qf thlswagxeeglent plus 12 months

of grace period. The autﬁorlty granted the grace period of 12

months to tl‘rei rgspende;;t §§-Iewevgr,ﬁt is'not entitled to any
& =l [y § ‘

b §§ . . sz

further extensmnw of tlme on the Mﬁxﬁs;s of any ground
whatsoever. &T-here-fere, the due ' date §o"f handing over
possession is 14.07.2020. The respondent has failed to
handover possession of the subject unit till date of this order.
Accordingly, it is the failure of the respondent/promoter to
fulfil its obligations and responsibilities as per the agreement

to hand over the possession within the stipulated period.
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Accordingly, the non-compliance of the mandate contained in

section 11(4)(a) read with proviso to section 18(1) of the Act
on the part of the respondent is established. As such the
allottee shall be paid, by the promoter, interest for every
month of delay from due date of possession i.e., 14.07.2020 till
the handing over of the possession, at prescribed ratei.e., 9.30
% p.a. as per proviso to segtiori 18(1) of the Act read with rule

15 of the rules.

H. Directions of the aughomtygé | f

29. Hence, the authérlt}wmereﬁy passes*tblsy&o;der and issues the
following dwegngns under secuon 37 of the Act to ensure

compliance bf ebhgaglons c%st upon the promoter as per the

function entrqsted to the autho:,flty under sectlon 34(f):

i. The respondent 1s dlre@ctedy@to pay interest at the
prescrlbed rate of 9, 300/9 p. a, jor every month of delay

‘@‘3 3§$

from the due clate of“possessmn i.e., 14.07.2020 till the

sy

handing ovgr po%sgession. FAY |
ii. The complainant is directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period;
iii. The arrears of such interest accrued from 14.07.2020 till
the date of order by the authority shall be paid by the

promoter to the allottee within a period of 90 days from

date of this order and interest for every month of delay
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shall be paid by the promoter to the allottee before 10t of

the subsequent month as per rule 16(2) of the rules;

iv. The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate i.e., 9.30% by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to pay the' alJottee in case of defaulti.e., the
delayed possesswn‘flc rgéés"as per section 2(za) of the Act.

Rr Yy fv e

V. The respondent shall not charge anything from the

complaman‘t wﬁlch% no@"the part (;)f the buyer developer
agreemenf The re;sgwond;i;t is debarred from claiming
holdmg charges ffom the complamant/allottee at any
point of %tlm@sgven after'ébemg part of buyer’s agreement

as per law, sét;]ed by hon’ble Supreme Court in civil

appeal no. 38643899 /2020.de€ided on 14.12.2020.

30. Complaint stands d_.iségs'efd,gf.%

31. File be consigned tomegistry,

N i
(Samir Kumar) (Vijay Kumar Goyal)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 03.08.2021
Judgement uploaded on 12.10.2021

Page 23 of 23



Bhanu Mangla
Typewritten Text
Judgement uploaded on 12.10.2021

Bhanu Mangla
Typewritten Text




