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CORAM:
Shri Samir Kumar
Shri Vijay Kumar Goyal

APPEARANCE:
Sh. Raj Kumar jain
Sh. Bhrigu Dhami

Husband of ther complainant
Advocate for the respondent

ORDER

Complaint No. 4664 of 2020

Complainant

Respondent

Member
Member

1,. The present complaint datecl t1.lz.zoz0 ha:; been filed by

the complainant/allottee undr:r section 31 of the Real Estate

fRegulation and Developmenlt) Act, 201.6 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules,201-7 (in short, the Rulers) for violation

of section 11[aJ(a) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under

the prov.ision of the Act or the Rules and regulations made

there unLder or to the allottee as per the agreement for sale

executed inter se.

Unit and Proiect related details

The parlticulars of unit dr:tails, sale consideration, the amount

paid by the complainant; date of proposed handing over the

possession, delay periorl",if anV, have been detailed in the

A.

2.

Heads Information
"Araville" Sector-79

Gurugram.

10.0 acres

[As per the REM Registration]

Group Housing Project

S.No.

1.. e-p.r name and Ic,cation

2. Project area

3. llitr.* of the Projerct

4. irTCP license 'no and validitY

status

37 of 2011.

dated 26.04.2011 valid titl
25.04.2019

5.

6.

Irlame of licensee Tirupati Build Plaza Private

Limited

I(ERA Registered/ not registered Registered vide no.16 dated

13.10.2018

(Tower No. A to F)

7. IIERA registration valid uP to 31,.12.2019

B. lJnit no. L402, 14th floor,'l'ower A,

[Page no.43 of comPlaint]
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B.

3.

Facts of the complaint

The complainant has made ttre following submissions in the

complaint:

I. That the complainant througtr it.s authorised

representatives, booked an apartment in the said project

on 08.06.201,2 details of being such flat L402 tower- A,

Sector-79, Gurugram, admeasuring super area 1945 sq,

9. Unit measuring L945 sq. ft.

[super area]

10. Date of execution ol' Buyer
Developer Agreement

1.4.07.201.2

[Page no. 41 of complaint]
11. Payment plan Construction linked pairmr

plan

[Page no. 43 of complaint]
1,2. Total consideration Rs.1,07,05 ,t25 /-

[as per payment plan age
of comlrlaint]

13. Total amount paid by, the
complainant :,:...,

Rs.1,00,27,770/-

[As per statement of payr
received dated 18.07 .202
nct.62 of complaint]

14. Due date of delivery of posseSsion
as per clause I (22) of the buyer's
Developer agreement: by Dec
2015 + 6 month's grace period for
cover any unforeseen
circumstances and subject to
timely payment.

IPage 4B of complaint]

31.12.2015

[Note:- 6 month grace per
not allowed]

15. Delay in handing over possession
till the date of order i.e.
78.08.2021,

5 years 7 months and 18 d

I

l

I

__l
)nt

L
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II.

ft. and accordingly paid an amount of Rs' 8'00'000/- via

cheques dated L'2.O5.zOtZ and 1'4'05'201'2' The

respondent acknowtedged the same via receipts dated

26.05.2012.

ThaLt on L4.07.2012 the complainant and the respondent

con:tpany signed a fllat buyer agreement at the total sale

conisideration of Rs.L,07 ,05,1'25 f -' As per clause 22 of the

possession of the unit was to be handed

over to the complainant by December 2015'
"i'

That the agreement was never shown to the complainanl:

later on the resPondentat the time of booking and

cornpellea tne com'plainant to sign an agreement havinSl

conditions and there wasarbitrary standard terms and

no room for the complaina", ,:.protest or amend the

terms of the agreement. That the agreement is unfair,

unilateral, dominan! skewed to the sole advantage of the

rerspondent, imposing conditions, restrictions and

obrligations on the complainant which are wholly

dirsadvantageous to the tomplainant. The complainant

hard no other option than to sign the agreement as there

was the risk of losing the booking along with amount

paid or earnest morney.

Tlrat the respondent should be entitled to charge 24o/o of

interest in case clf delay in making payments by ttre

ccrmplainant whereas on the other hand, clause 24 of the

alJreement restricts the complainant to a compensation

III.

IV.
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VII.

V.

@ Rs.5/- per sq. ft. month only for delay irr handing over

of possession by the respondent and the allotment letter

issued on 14.07.201,2.

That the complainant repeatedly serrt emails on

04.07.2020, 1.2.07.2020, ".L2.07.2020 and then again on

05.1,2.2020 sent reminder email to the respondent

asking about the status of handing over thel possession of

flat and other details like OC and CC etc. The respondent

responded on the same via'email dated 06.12.2020 and

sent again a vague reply stating that the expected

possession is in March LAZL, which is again a false

commitment and kept silEnt on occupation certificate

and completion certificate of the flat.

That the complainant did not receive zprr, update from

the respondent regarding status of the work nor about

possession date. The complainant believing on

respondent company paid an amount of Rs.

L,OD,27,77A/- against the total sale consideration of the

flat which is more than 93.670/o of the b,ase sale price

already been paid by the complainant.

That the respondent has utterly faileit to fulfil his

obligations to deliver the possession in time or reftind

the money along with the interest and has caused mental

agony, harassment, and huge losses to the complainant.

That the respondent has failed to comply with the clause

22 of the agreement and possession has br:en delayed by

Complaint No. 4664 of 2020

VI.

VIII.
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5 years. It is further submitted that the respondent has

failed to construct the project as per the construction

linl<ed plan.

C.

4.

5.

D.

6.

Relief sought bY the comPlainant

The cornplainant has sottght following relief[sJ:

(i) To direct the respondent to hand over the unit of the

complainant at the earliest along with interest @ 24o/,;

per annum for delay in handing over of possession otr

the amount paidli" fy the complainant i'e',

Rsr.1,00,2 7 ,770 /- fiom the due date of delivery i'e', dec'

201,5 till the actual handing over of possession after

(ii) To direct the respondent not to charge the escalation

charges and chargr:s for delayed instalment as these are

not applicable.

On thr: date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to

have hreen committed in relation to section 1,1(4)[a) of the

Act to plead guilty or not to plead guilty.

Reply by the respondent

The respondent contested the complaint on the followirrg

grounds. The submission made therein, in brief is as under: -

I. 'that the complainant booked an apartment being

number no. L40'2, 14tn floor, Tower A, having a super
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II.

area of 1,945 sq. ft.fapprox.] for a total consideration of

Rs.1,07,05,t25/- vide a brooking form datr:d 08.06.2A12.

That consequentially, after fully understanding the

various contractual stipulations and payrnent plans for

the said apartment, the complainant executed the flat

buyer agreement dated L4.07.2012. Thereafter, further

submitted that as per clause 22 of tlhe terms and

conditions of the agreement, the possression of the

apartment was to be given by Dec 2:,015, with an

additional grace period of 6 months.

That as per clause 2l and 24 of section tr of the

agreement, compensation for dela'7 in giv'ing

possession of the apartment would not give to the

allottees akin to the complainant who have not

completed their dues and have defauLlted on their

payment plan.

That in interregnum, the pandemic of covid-19 has

gripped the entire nation since March 2020. 'Ihe

Government of India has itself categorized the said

event as a 'Force Majeure' condition, which

automatically extends the timeline of handing over

possession of the apartment to the complainant.

Thereafter, it would be apposite to note that the

construction of the project is in full swing, and the

delay if at all, has been due to the government-imposed

lockdowns which stalled any sort ol' construction

Complaint No. 4664 of 2020

III.

IV.
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activity. Till date, there are several embargos qua

construction at fulI operational level'

V. That the said proiiect is registered with this authority'

vide registration no. 16 of ZOLB dated L3.1,0.2018 and

ttre completion date as per the said registration is;

December 201,9;

vl. That the delay if at all, has been beyond the control of

the respondent and aS such extraneous circumstances

rnrould be categor:ized a-s,'Force Majeure', and woukl

extencl the timeline of handing over the possession of

the unit, and completion the project.

VII. The delay in constructioh was on account of reasons

tlhat cannot be attributed to it. It is most pertinent to

state that the flat buyer agreement provides that in

case the developer/respondent delays in delivery gf

unit for reasons not attributable to the

cleveloper/respondent, then the developer/respondent

shall be entitled t.o proportionate extension of time fc,r

completion of ttre said project. The relevant clause

rvhich relates to the time for completion, offering

possession extension to the said period are "clause 2',2,

ia3,24,27 of sectjion I under the heading "possession of

allotted floor/apztrtment" of the "allotment agreement".

'the respondent seeks to rely on the relevant clause of

t.he agreement at the time of arguments.

Page B of29
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vlll. That the force majeure clause, it is clear that the

occurrence of delay in case of delay beyond the control

of the respondent, including but not limited to the

dispute with the construction agencies remployed by it
for completion of the project is not a derlay on account

of the respondent for completion of the prroject.

IX. That the timeline stipulated under the flat buyer

agreement was only tentative, subject to, force majeure

reasons which are beyond the control of the

respondent. The respondent in an endr:avor to finish

the construction within the stipulated time, had fnom

time to time obtainecl various licens;es, approvals,

sanctions, permits including extensions, as and when

required. Evidently, the respondent had availed all the

licenses and permits in time before starting the

construction.

X, That apart from the defaults on the part of the allottee,

like the complainant herein, the delay in completion of

project was on account of the follorving reasons/

circumstances that were above and beyond the control

ofthe respondent:

F shortage of labour/workforce in the real estate

market as the availabl: labour had to return to their

respective states due [o guaranteed employment by

the Central/ State Government under NREGA and

JNNURM Schemes.

Complaint No. 4664 of 2020
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) ttrat such acute shortage of labour, water and other

raw materials ot. the additional permits, licenses,

sanctions by dilferent departments were not in

control of the respondent and were not at all

foreseeable at the time of launching of the project and

commencement 9f construction of the complex' The

respondent cann,ot be held solely responsible for

things that are not in control of the respondent'

That the respondeni has further submitted that

in,tention of the fbrce majeure clause is to save

p,-.rforming party from the consequences of anythinpl

o'yer which he has no control. It is no more res integra

that force majeure is intended to include risks beyoncl

the reasonable control of a party, incurred not as il

product or result of the negligence or malfeasance of it

party, which have a materially adverse effect on the

abilitlr of such party to perform its obligations, as

vyhere non-performance is caused by the usual an'd

1al forces or where therratural consequences of extert

inten,ening circumstances are specificallY

contemplated. Thus, in light of the aforementioned, it iis

rnost respectfully submitted that the delay in

construction, if any, is attributable to reasons beyond

the control of the respondent and as such thre

respondent may be granted reasonable extension iin

terms of the allotment letter.

xl. ther

the:
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Complaint No. 4664 of 2020

That it was public knov'rledge, and several courts and

quasi-judicial forums have taken cognisance of the

devastating impact of the demonetisation of the Indian

economy, on the real estate sector. Tlhe real estate

sector is highly dependent on cash flow, especially with

respect to payments made to laLbourers and

contractors. The advent of demonetisation led to
systemic operational hihdrances ln thre real estate

sector, whereby the- respondent could not effectively

undertake construction of the project for a period of 4-

6 months. Unfortunately, the real estater sector is still

reeling from the aftereffects of demonel-isation, which

caused a delay in the completion of the project. The

said delay would be well within the defirrition of 'Force

Majeure', thereby extending the time period for

completion of the project.

That the complainant has not come with clean hands

before this authority and has suppresserl the true ;and

material facts from this hon'ble forum. It would be

apposite to note that the complainant is a rnere

speculative investor who has no interest in taking

possession of the apartment. In fact a bare perusal of

the complaint would reflect that he has cited 'financial

incapacity' as a reason, lo seek a refund of the monies

paid by him for the apartment. In view thereof, this

complaint is liable to be dismissed at the threshold.

Page 11 of29
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That the respondent has submitted that the completion

of'the building is delayed by reason of non-availability'

ol steel and cement or other building materials andi

water supply or electric power and slow down strike as;

w.ell as insufficiency of labour force which is beyoncl

ttre control of rr:spondent and if non-delivery of

possession is as a result of any act and in the aforesaicl

e1rents, the respoldent shall be liable for a reasonable

e.xtension of time for delivery of possession of the sairl

premises as per terms of the ,*:u.-.lt executed b:f

the complainaht and the ,respondent. The respondent

and its officials aie tiyin[ to complete the said project

as soon as possible and there is no malafide intention o,f

the respondent to get the delivery of project, delayecl,

to the allottees. It is also pertinent to mention here that

clue to orders also passed by the Environment Pollution

(Prevention & ControlJ authority, the construction

r,vas/has been stopped for a considerable period due to

trigh rise in pollution in Delhi NCR.

XV. lthat the enactment of Real Estate [Regulation and

Development) Ac:t, 201,6 is to provide housing facilities

with modern development infrastructure an.d

amenities to the allottees and to protect the interest of

allottees in the real estate market sector. The maiin

intension of the respondent is just to complect ttre

project within stipulated time submitted before the
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HARERA authority. According to the terms of the

builder buyer agreement also it is menllioned that all

the amount of delay possession lvill be completely

paid/adjusted to the complainant at the time final

settlement on slab of offer of possession. The project is

ongoing project and construction is going on.

XVI. That the respondent furt.her submitted that the Central

Government has also decided to help borrafide builders

to complete the stalled projects wl:rich are not

constructed due to :scaicity of funds" The Central

Government announced Rs.25,000 Crore to help the

bonafide builders for completing the stalled/

unconstructed projects and deliver the homes to the

homebuyers. It is submitted that the, respondent/

promoter, being a bonafide builder, has also applied for

realty stress funds for its Gurgaon based projects.

XVII. That compounding all these extraneous considerations,

the Hon'ble Supreme Court vide order dated

04.77.2019, imposed a blanket stay on all construction

activity in the Delhi- NCR region. It would be apposite

to note that the 'Araville' project of the respondent was

under the ambit of ther stay orden, and accordingly,

there was next to no construction activity for a

considerable period. It is pertinent to no,te that similar

stay orders have been passed during wjnter period in

the preceding years as well, i.e.20'17-2018 and 2AlB-

Complaint No. 4664 of 202A
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2019. Further, a complete ban on construction activity

at site invariablSl results in a long-term halt in

construction activ'ities. As with a complete ban the

concerned labour was let off and they traveled to their

native villages or look for work in other states, the:

resumption of work at site became a slow process and et

steady pace of construction as realized after lon51

period of time.

XVIII. That the respondenl'has further submitted that graded

rr3sponse action plan targeting key sources of pollution

has been implementea during the winters of 2017 -1,13

and 2078-1.9, These shoit-term measures during smog

:s include shutting down power plant, industrierlepisodt

uLnits, ban on construction, ban on brick kilns, action on

waste burning and construction, mechanized cleaning

9f road dust, etc. This also includes limited application

of odd and even scheme.

XIX. tt'hat the pandemic of covid-19 has had devastatin.g

effect on the world-wide economy. However, unlike the

agricultural and tertiary sector, the industrial sector

has been severalJly hit by the pandemic. The real estalie

sector is primarily dependent on its labour force anrd

consequentially the speed of construction. Due 1[o

govet:nment-imposed lockdowns, there has been a

r:omplete stoppage on all construction activities in the

NCR Area till ful'y 2020.In fact, the entire labour forr:e

Page 14 of29
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employed by the respondent were force,d to return to

their hometowns, leavirlg a severe paucity of labour.

Till date, there is shortage of labour, and as such, the

respondent has not been able to ernplolf the requisite

labour necessary for completion of its projects. The

Hon'ble Supreme Court in the seminal case of Gajendra

Sharma v. UU & Ors, as well Credai NICHI & Anr. V.

UOI & Ors, has taken cognizance of the devastating

conditions of the real estate sector, and has directed the

UOI to come up with a comprehensive sector specific

policy for the real estate sector. It is most humbly

submitted that the pandemic is cle;arly a 'Force

Majeure' event, which automatically extends the

timeline for handing over possession of the apartment,

Copies of all the relevant documents have been filed and

placed on the record. Their authenticity is not in dispute"

Hence, the complaint can be decided on the basis of these

undisputed documents and submission made by the parties.

Jurisdiction of the authority

The authority has complete jurisdiction trl decide the

complaint regarding non-compliance of obligations by the

promoter as per provisions rcf section 11[a)(a) of the Act

leaving aside compensation rvhich is to be clecided by the

adjudicating officer if pursued. by the complainants at a later

stage

F. Findings on the obiections raised by the res;pondent

Complaint No. 4664 of 2020

7.

E.

B.
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F.I.Obiectionregardingtheproiectbeingdelayedbecause
o,f force -rj",r.* circumstances and contending to

invoke the force maieure clause'

From the bare reading of the possession clause of the buyer

developer agreement, it becomes very clear that the

possession of the apartment was to be delivered by Dec

20L5. !t'he respondent in its contention pleaded the force:

majeure clause on the ground of Covid- 19. The High Court ol:

Delhi in case no. O.M,,P 1i)' 1COrurw,1 No. BB/2020 & LAs'

3696-3697/2020 title as M/S HALLIBURTON OFFSHORLI

SERVICiES INC VS VEDANTA LTMITED & ANR, 29,05,2020

held 111a1 the pqst non-performance of the Contrqctor cannog

repeatedly.Despitethe..sqmetheContractorcouldna't

Now thiis

means that the respondent/promoter has to complete the

construction of the aprartment/building by Dec 2015. It is

clearly mentioned by the respondent/promoter for the salrle

projec[, in complaint no. 41,40 of 2020 (on page no. 49 of ttre

reply) that only B5o/o of the physical progress has been

9.
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completed in the project. The respondent/promoter has not

given any reasonable explanation as to why the construction

of the project is being delayed and why the possession has

not been offered to, the complainant/allottee by the

promised/ committed time. That the lockdown due to

pandemic in the country began on 25.03.2020. So the

contention of the respondent/promoter to in,roke the force

majeure clause is to be rejected as it is a well settled law that

"No one can take benefit otit of his own wrong". Moreover

there is nothing on record to show that the project is near

completion, or the developer applied for obtaining

occupation certificate rather it is evident from lhis submission

that the project is completed upto B5o/o and it may take some

more time to get occupation certificate. Thus, in such a

situation the plea with regard to force majeurr: on ground of

Covid- 19 is not sustainable.

F. II. Obiection regarding entitlement of DPC on ground of
complainant being investor.

10. That the respondent has taken a stand that the complainant is

the investor and not consumer, therefore,, she is not entitled

to the protection of the Act and thereby not entitled to file the

complaint under section 31 of the Act. The respondent also

submitted that the preamble r:f the Act states that the Act is

enacted to protect the interest of consurners of the real estate

Complaint No. 4664 of 2020
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sector. llhe authority obs;erves that the respondent is correct

in stating that the Act is enacted to protect the interest of

consumers of the real estate sector. It is settled principle of'

interpretation that preamble is an introduction of a statuter

and states main aims & objects of enacting a statute but at the:

same time the preamble cannot be used to defeat the:

enacting provisions of the Act,.Furthermore, it is pertinent tcr

note that any aggrieved personrcan file a complaint againsl

the promoter if it contravenes or violates any provisions of

the Ac1[ o1ules or regulations made there under. Upon

careful perusal of all the terms and conditions of the buyer

developer agreement, it. is revealed that the complainant is a

buyer, and it has paid total price of Rs.1,00,27,77|/-to the

promor[er towards purchase of an apartment in the project of

the promoter. At this stage, it is important to stress upon the

definitiion of term alnoftee under the Act, the same iis

reproduced below for ready reference:

"2(tl) "allottee" in relaition to a real estate proiect means the

person to whom a plot, apartment or building, as the

case may be, has' been allotted, sold (whether as freehold
or leasehold) or otherwise transferred by the promoter,

and includes thtt person who subsequently acquires the

said allotment l.hrough sale, transfer or otherwise but
does' not include a person to whom such plot, apartment
or building, as the case may be, is given on rent;"

ln view of above-mentioned definition of "allottee" as well :rs

all the terms and r:onditions of the buyer developr:r
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agreement executed between lpromoter and complainant, it is

crystal clear that the complainant is an allottee[s) as the

subject unit was allotted to it by the promrcter. The concept of

investor is not defined or referred in the Act. As per the

definition given under section 2 of the Act, there will be

"promoter" and "allottee" and there cannclt be a party having

a status of "investor". The Maharashtra Real E:state Appellate

Tribunal in its order dated 29.01,.201,9 in appeai no.

0006000000010557 tirled as M/s Sru:shti Sangam

Developers PvL Ltd. Vs. Saryapriya LeasinTy @) Lts, And

anr. has also held that the concept of investor is not defined

or referred in the Act. Thus, the contention of promoter that

the allottee being an investor is not entitled tr: protection of

this Act also stands rejected.

G. Findings on the relief sought by the complainant

Relief sought by the complainant:

G.I To direct the respondent to hand over the unit of the

complainant at the earliest along with interest @ 24o/a

per annum for delay in handing over ofpossession on

the amount paid by the complainant i.e.,

Rs.1,00,27,77O/- from the due date of delivery i.e.,

Dec. 2015 till the actual handing over of possession

after obtaining occupation certificate.
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11. In the present complaint, the complainant intends to continue

with the proiect and is seeking delay possession charges as

providerl under the proviso to section 1B[1J of the Act'

Section 1B[1) proviso reads as under'

1,2.

"Set:tion 78: 'Return o.f amount and compensation

18(1), lf the promoter fails to complete or is unable to give

positessro,n rtf an apartn,ten, plot, or building, -

Provided' that where a,n allottee does not intend to withdraw

from the project, he shatl be patid,,by the promoter, interest for
'every 

month of delay, till the h,anding over of the possession, at

such rate as maY be Pre'scribed."

clause | (22) of, 'the flat buyer agreement [in short,

agreement) provides for handing over of possession and is

reproduced below: -

"L POSSESSION OF UNIT: -

22, The possessicrn of the allotted unit shall be given to

thet allotee(s) by the company by Dec 2'075, however this

period can be extended due to unforeseen circumstances'for 
a further grace period-of 6 mont.hs to cover any

unforeseen circumstances. The possession period clause

is ,subiect to timely payment by the allotee(s) and the

altottee(s) agrees to abide by the same"

The authori.ty has gone through the possession clause of the

agreement and observes that this is a matter very rare in

nature where builder has specifically mentioned the month of

handinrg over possession rather than specifying period from

some s;pecific happening of an event such as signing of buyer

developer agreement, CommenCement of ConStruCtio.n,

approval of building plan etc. This is a welcome step, and the

13.
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authority appreciates such firm commitment by the promoter

regarding handing over of possession but subject to

observations of the authority given below.

1,4. At the outset, it is relevant to comment on the preset

possession clause of the agreement wherein the possession

has been subjected to timely payment and all kinds of terms

and conditions of this agreernent and application, and the

complainant not being in default under any pr(cvisions of this

agreement and compliance r,vith all provisions, formalities

and documentation as prescribed by the ;rromoter. The

drafting of this clause and incorporation of such conditrons

are not only vague and uncertain but so heavily loadetl in

favour of the promoter and against the allottee that even a

single default by the allottee in fulfilling formalities and

documentations etc. as prescribed by the promoter may

make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over

possession loses its meaning. The incorporation of such

clause in the buyer developer agreement by tJre promoter is

just to evade the liability towards timely deli'',zery of subject

unit and to deprive the allottee of his right accruing after

delay in possession. This is just to comment as to how the

builder has misused its dominant position and drafted such
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mischierrous clause in the agreement and the allottee is left

with no option but to sign on the dotted lines'

15, Admissibility of grace period: The promoter has proposed

to hand over the possession of the apartment by 31'12'201'5

and further provided in agreement that promoter shall be

entitled to a grace period of 6 months for unforeseen

circumsrtances and subject:to timely payment by the allottee'

The respondent has 'not 
' mentioned any groundsT'

circum:;tances on the happening of which he would become

entitlect for the said extension of period. There is no

document available on record that the allottee is in default

w.r.t timely payments. As per buyer agreement the

construction of the project is to be completed by December

2015 vrhich is not completed till date. It may be stated that

asking for the extetrsion of time in completing the

construction is not a statutory right nor has it been provided

in the rules. Accordingly, this grace period of 6 monthLs

cannot be allowed to the promoter at this stage'

16. Admissibility of delay possession charges at prescribed

rate of interest: T'he complainant is seeking delery

possession charges at the rate of 240/o p.a. however, provis;o

to section 1B provides that where an allottees does not intend

to withdraw from the project, he shall be paid, by ttre
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promoter, interest for every month of delay, ttill the handing

over of possession, at such rate as may be prescribed and it

has been prescribed under rule L5 of the rul:s. Rule 15 has

been reproduced as under:

Rule 75. Prescribed rate of interest- [prov,iso tat section 72,
section 78 and sub-section (4) and subsec,tion (7) of
section 191
(1) For the purpose of pr,cviso to sectictn L2; section 18;

and sub-sections (4) and (7) of section 1-9, the ,,interest

at the rate prescribed" shalt be the State Bank of India
highest marginal cost of lending rate +2%0.:

Provided thot tn iase the State Bank of India
marginal cost of lending rate (MCiLR) is not in use, it
sholl be replaced by such benchmttrk le,nding rates
which the State Bank of India may fix from time to time
for lending to the general public.

The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, hL?S determined

the prescribed rate of interest. The rate of interest so

determined by the legislature, is reasonable and if the said

rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Taking the case from another angle, the compl.ainant-allottee

was entitled to the delayed possession charges/interest only

at the rate of Rs.5/- per sq. ft. per month as per relevant

clauses of the buyer's agreement for the periocl of such delay;

whereas the promoter was entitled to interest @ 240/o per

annum compounded at the time of every succeeding

installment for the delayed payments. The fr"rnctions of the

Complaint No. 4664 of 20ZO
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authoritlraretosafeguardtheinterestoftheaggrieved

person,maybetheallotteeorthepromoter.Therightsofthe

partiesaretobebalancedandmustbeequitable.The

promoterr cannot be allowed to take undue advantage of his

dominatepositionandtoexploittheneedsofthehome

buyers. This authoriQ/ is duty bound to take into

conside:ration the legislative intent i.e., to protect the interest

of the consumers/allotietii'in' the real estate sector' The:

clauses of the buyer's agreement entered into between thel

parties are one-sided, unfair and unreasonable with respecll

to the grant of interest for delayed possession. There art:

various other clauses in the buyer's agreement which givt:

sweeping powers to the promoter to cancel the allotment anrl

forfeit 1;he amount paid. Thus, the terms and conditions of the

buyer's; agreement are ex-facie one-sided, unfair, sllrd

unreasonable, and the same shall constitute the unfair trade

the promoter. These tYPes of

discrintinatory terms and conditions of the buyer's

agreement will not be f:inal and binding'

19. Conse<1uently, as per website of the State Bank of lndia i'e',

https:lTSbieo.tg the marginal cost of lending rate [in short,

MCLR] as on date i.e., 18.08.2021 is 7.30o/o. Accordingly, the
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prescribed rate of interest r,rrill be marginal cost of lending

r ate +20/o i.e., 9 .300/0.

20. The definition of term 'interest' as defined under section

Z(za) of the Act provides thar[ the rate of interest chargeable

from the allottee by the promoter, in case of default, shall be

equal to the rate of interest which the promoter shall be

liable to pay the allottee, in.case of defaultt. The relevant

section is reproduced below:

"(za) "interest" meens the rates of interest pq,able by the
promoter or the allottee, os the case may be.
Explanation. -For the purpose of this clause_
(i) the rate of interest chargeable from the allottee by the

';",#x,':;;:;,trx#:';;::o':,!:u:?lz:,:i"'x:,;?;z
allottee, in case of defautt;

(i0 the interest payable by the promoter to the allottee
shall be from the date the promttter received the
amount or any part thereof tlll the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter sholl
be from the date the allottee defaults in payment to the
promoter till the date it is paid;"

21,. Therefore, interest on the delay payments from the

complainant shall be charged at the prescribed rate i.e.,

9.3oo/o by the respondent/promoter which is the same as is

being granted to the complainant in case of delayed

possession charges.

G.II The respondent not to charge the escalartion charges.

22. A perusal of the relief clause shows that a direrction has been

sought to the respondentT'builder not to charge any
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escalation charges from the complainant. The pleadings of the

complaint in this regard are silent. Even otherwise after the

allotmerrt of the unit, a flat buyer agreement was executed

betweenr the parties on L4.07.2012. There is clause B t9)

dealing with escalation charges as per RBI index and the

complainant admittedly signed that the document. So it

doesn't lie to her mouth to say that she is not liable for

. ',,,
escalatiron charges of thei:allotted unit. Then neither any

demanclin.thisregardhasbeenraisedbythe:

responrlent/builder to the -complainant nor occupatiort

certific:rte of the project has been received. so, the plea raised

in this regard is pre-ntature and is hereby ordered to br:

rejecterl.

23. On consideration of the circumstances, the documents;,

submissions made by the parties and based on the findings of

rnfrerrontinn ns Clfthe authority regarding Contravention as per provtslons

rule 2ti[2J, the Authority is satisfied that the respondent is in

contra,uention of the provisions of the Act. By virtue of clausre

I (22) of the agreement executed between the parties on

1_4.07."20112, the possession of the subject apartment was l.o

be deljivered within stipulated time i"e., by 31..12.2015. As far

as grace period is concerned, the same is disallowed for ttre

reasons quoted above. Therefore, the due date of handing

Complaint No. 4664 of 2020
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over possession is 31.1,2.201.5. The respondent has failed to

handover possession of the subject apartment till date of this

order. Accordingly, it is the failure of the respondent/

promoter to fulfil its obligations and respons;ibilities as per

the agreement to hand over the posrsession within the

stipulated period. The authority is of the considered view that

there is delay on the part of the respondelnt to offer of

possession of the allotted uhit to the complainant as per the

terms and conditions of the buyer cleveloper agreement

dated 1,4.07.201-2 executed between the parties. Further no

oc/part oc has been granted to the project. Hence, this
:

project is to be treated as on-going project and the provisions

of the Act shall be applicable equally to the builder as well as

allottee.

24. Accordingly, the non-compliance of the mandate contained in

section 11(a)[al read with secrion 1B[1) of the Acr on rhe

part of the respondent is established. As such the

complainant is entitled to delay possession charges at rate of

the prescribed interest @ 9.300/o p.a. w.e.f:.31,.'.12.2015 till the

actual offer of possession as per provisions of section 1B(1) of

the Act read with rule 15 of the rules, 201.7 as per 19(10) of

the Act.

H. Directions of the authority
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25. Hence, the authority hereby passes this order and issues the

followinlS directions under section 37 of the Act to ensure

complianceofobligationscastuponthepromoterasperthe

function entrusted to the authority under section 3 [fl:

i. The respondent is directed to pay interest at the

prescribed rate of 9.30% p.a. for every month of delay

frrorn the due date of possession i.e., 31.12.2015 till the

actual offer of possession of the allotted unit after'

obtaining the occupation certificate from the:
-

competent authority.' :

ii. The complainant is directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

iii. The arrears of such interest accrued from 3l'1'2'201'l;

till the date of order by the authority shall be paid b'y

tJhe promoter to the allottee within a period of 90 days

flrom date of this order and interest for every month gf

Ctelay shall be paid by the promoter to the allottee

trefore 1-Oth of the subsequent month as per rule 16[2:J

of the rules;

lt'he rate of interest chargeable from the allottee by thLe

promoter, in case of default shall be charged at thLe

lrrescribed rate i.e., 9.300/o by the respondent/promoter

rruhich is the same rate of interest which the promoter

iv.
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shall be liable to pay the allottee, in casr: of default i.e.,

the delayed possession charges as per section Z(za) of

the Act.

v. The respondent shall not charge anything from the

complainant which is not the trlart of the buyer

developer agreement. The respondent is also not

entitled to claim holding ctrarges from the

complainant/allottee at any point of time even after

being part of apartment buyer's agreement as per law

settled by hon'ble Supreme Court in civil appeal no.

3864-3889 /2020 decided on 1.4.1,2.2020.

26. Complaint stands disposed of.

27. File be consigned to registry.

I

(sarnfr Kumar)
Member

Compf aint No. 4664 of 2020

i

(Viiay Kumar Goyal)
Memlber

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 1,8.08.2021
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