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BRIEF
1. The present complaint dated 03.11.2020 has been filed by the
complainants/allottees in Form CRA under section 31 of the Real
Estate (Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement
for sale executed inter-se them.

Project and unit related details

The particulars of the pru]ec}“ ed talls of sale consideration, the
amount paid by the compla m‘!"i ,.? ate of proposed handing over

f"*

the possession, delay period, ) iEzany, have been detailed in the

following tabular form:

s 8 Project name 2hts, Sector-92,
m-1 . 001,
H-m e
Nature of the proje tial project
4. | DTCP license'na. and )F2010/dated 01.10.2010
status Pae valid up.to 30.09.2020
5. | Name of licensee rir"" nilders Pvt Ltd. & NCC

. _ ... . Urban Infrastructure Ltd.
6. HRERA regis ered/ = _no t | Not -' g._, ed

registered
7. Occupation ifica an A
o (G UG RN
8. | Building plan approval 03.05.2012 (page 36 of reply)
9. Unit no. D-401 (page 22 of apartment
buyer’s agreement)
10. | Unit measuring 1565 sq. ft.
11. | Date of execution of buyer’s | 03.04.2012
agreement (Page 19 of complaint)
12. | Payment plan Construction linked payment
plan
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(Page 36 of complaint)

13. |Total consideration as per

payment plan

Rs.52,19,980.25/- (As per
customer ledger page 37 of
complaint)

14. |Total amount paid by the

complainants

Rs.48,39,664 /-

as per customer ledger (Page
40 of complaint)

15. |Due date of delivery of

possession as per clause 29 of

20.04.2015

the said agreement i.
months from the ..-13::;‘?%'3
agreement or with "@
months from the date ‘¢
obtaining all the~Tteqt
sanction

of constructior
later -.-=-.-"’_
payment ol g
buyer and 'subje
majeure
described lau
Further, there'shall
period of 6 months :
the developer nver

O] \

ol

-{Note: Grace period is not
llowed]

a
0

ce_date of building plan
al is later than date of
ecution of agreement.
due date s
om date of
approval.

the perind
above
possession

H:%ZERA

16.

compiainarter TS UG

17. | Delay in handing over
possession till date of

decision i. e. 19.08.2021

6 years 3 months 30 days

B. Facts of the complaint

The complainants have made following submissions in the

complaint:

Page 3 of 28




HARERA

— GURUGRAM Complaint no.3861 of 2020

That the complainants herein are law abiding citizen and consumer

who have been cheated by the malpractices adopted by the
respondents are stated to be a builder and is allegedly carrying out
real estate development. Since many years, the complainants being
interested in the project because it was a housing project, and the
complainants need an own home for their family. They were
subjected to unethical trade !F-r ctice as well as subject of

Fa. 3 ) _-:':_):_a

harassment, flat buyer agréém nt ,-‘:i-:,'- e of escalation cost, many

A

hidden charges which will fo -__{'5'1’51'; yin ;-’E"- osed on buyer at the time of

possession as tactics an
arbitrary and o '-- hat
agreement betwee ﬁ-

ilder guise of a biased,
ecuted builder buyer
Jlainants mentioned in
developer’s representa
M/s |SG Builde
rights to Samayk\ Project Pvt Ltd,"M/s /Ansal Housing &
Construction Ltd. have' egal right. to-¢ol

against the D-401, tower- {} ts, 92", Gurugram and
have legal & valid p 0] ﬁA

That the based- t made by the
respondents, cnm{al Izngmmmeasuring 1565
sq. ft, along with one covered car parking in unit no D-401, tower-
Din residential project “Ansal Heights 92", sector 92 Gurugram,
Haryana. The initial booking amount was paid by first allottees on

27 June 2011. The unit no. D-401, tower D in residential project
"Ansal Heights 92", Gurugram: initial allotted to Mr. Mahendra
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Kumar Naredi & Mrs. Sunita Naredi and finally respondents

endorsed to the said agreement in favour of complainants, By this
endorsement complainants became legal allottee and purchaser of
the said property.

The respondents to dupe the complainants in their nefarious net
even executed flat buyer agreement signed between M/s Ansal
Housing Ltd. and Mr. Mahendra ﬁu.Tar Naredi & Mrs. Sunita Naredi
on dated 03.04.2012 and fin ally-ri };. ondents endorsed the said

Lif ﬁ
agreement in favour of _“i:-:;i_n ants. By this endorsement

property. Respondents cre
completed in time b rab of this agreement
persistently raised.der - ere able to extract
huge amount of mc

said flat is Rs 52,19; Eg otal amount paid Rs.

48,39,664 /- by the con éf@tﬁ&@ﬁ holind manner.

It is pertinent mentioned here that according to the statement the
complainants palﬁ 'of R ' ' Mespondenm. This
builder was de t without doing
appropriate work Jsaglrtafid mh a] and arbitrary.

As per section 19(6) the Real Estate (Regulation and Development)

.The total cost of the

Act, 2016 complainants have fulfilled his responsibility in regard to
making the necessary payments in the manner and within the time
specified in the said agreement. Therefore, the complainants herein

are not in breach of any of its terms of the agreement.
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The complainants were sanctioned home loan of rupees
42,00,000/- from DHFL bank which was taken for buying this flat,
and EMI amount Rs 42,924/- created extra financial burden on

complainants and still complainants are paying EMI of home loan.

They have paid all the instalments timely and deposited Rs
48,39,664/- that respondents in an endeavour to extract money
from allottees devised a pa}rml _Qlan under which respondents

a super structure only. Extracted huge s

the money in p illegal rbitrary and matter of
investigation. ﬁA Em

That complainan 011 and as per flat
buyer :;lgrf_:u:nw.'rl@E:JTEEJE;I-l uyer agreement

builder liable to offer possession on before 03 April 2015 so far.

The builder was started construction work almost 9 years back still
respondents want to more year to complete the project that 8-10-
year long period make adverse effect on construction quality of

project. As the delivery of the apartment was due on April 2015
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which was prior to the coming into of force of the GST Act, 2016 i.e.
01.07.2017, it is submitted that the complainants are not liable to

incur additional financial burden of GST due to the delay caused by
the respondents. Therefore, the respondents should pay the GST on
behalf of the complainants but just reversed builder collect the GST
from complainants and enjoy the input credit as a bonus, this is also
matter of investigation. The res ents have indulged in all kinds

of tricks and blatant illegality in § |, ok m and drafting of flat buyer

M L,
agreement with a malicious "f".. ?u ulent intention and caused
tah;lQ physical harassment of
the complainants .-"_'- s fa __ elly been dashed the

savoured dreams, yi and’ eﬁb\e ﬂuns =“~ complainants to

deliberate and intentional\f i..;

the ground and thetomplaifiant entlyjustified in seeking

1
delayed interest o) ‘paid a E mmediate possession
of property. - ", ‘ &Q
over Ny
That the complainants'comp l-respondents and asked

for delayed pos n res w problem of financial
crunch other sndeH Aﬁ : from complaints
and given loan to g\e ﬁ?ﬂg m en abundant create
suspicion on buil e loan for buying
this unit and due to delay in possession they also lost exemption in
income tax which is available only if builder given the possession
within 5 years from the date of loan sanction.

Itis submitted that the cause of action to file the instant complaints
have occurred within the jurisdiction of this hon’ble authority as
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the apartment which is the subject matter of this complaint is

situated in sector 92, Gurugram which is within the jurisdiction of
this hon'ble authority.

Relief sought by the complainants

The complainants have filed the present compliant for seeking
following reliefs:

. Pass an order for delay inte

A r
ok Al

48,39,664 /- from 3 Apri
future interest till actual possessi

ii.

111.

iv.

70%. ==

v. Direct the MAR EMﬂ&sided clauses
mention in B

vi. Pass an urdﬁul;?nut@(lg/ﬁM levied upon the

complainants and taken the benefit of input credit by builder.

On the date of hearing, the authority explained to the
respondents/promoters about the contravention as alleged to have
been committed in relation to section 11(4)(a) of the Act and to
plead guilty or not to plead guilty.
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D. Reply by the respondents

13. The respondents have raised certain preliminary objections and

has contested the present complaint on the following grounds:

L

2
1L

iii.

That the present complaint is neither maintainable nor tenable
by both law and facts. It is submitted that the present
complaint is not maintainable before this hon’ble authority.
The complainants have ﬁlﬁﬂ- the present complaint seeking

.':J." T Lt
l_". 3 .

= f..L:l..:- §

to be decided by Dffieer under section 71 of
the Real Estat ent) Act, 2016 read
with rule 29 state, (Regulation and
Development) Rules y this hon’ble authority
The present ‘ ._:_.-' on this ground

alone.

nt: hav& no locus-standi
and cause of n to file the t co
complaint i QOA- ER
provisions of the ﬂ nderstanding of
the terms an? chnélgtl:é Wt}?%i t letter/buyer’s

agreement dated 03.04.2012, which is evidentiary from the

laint. The present

retation of the

submissions made in the following paragraphs of the present
reply.

That the relief sought in the complaint by the complainants are
based on false and frivolous grounds and they are not entitled
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to have any discretionary relief from this hon’ble authority as
the person not coming with clean hands should be thrown out
forthwith without going onto the merits of the case. However,
the true facts of the case are that the land of the project is
owned by M /s |SG Builder Pvt. Ltd., having its registered office
at 297 A/4, Mehrauli, New Delhi which owns a part of land of

_ % which owns the
remaimng/bﬁ area nf4U canal and 1

in rectangle rrﬂ 31, kil a ﬁ

arla comprising
1 (8-0) failing in
ners have under
ey £ and transfer all their

an agreement agreec
rights, entitleme in  developments,

construction Eni owner "n%- of the total permissible FSI on the

land aforesa

d § " .,

. Ltd. having its

= SRR =

That since the Real Estate (Regulation of Development) Act,
2016 and the Haryana Real Estate (Regulation of

Development) Rules 2017 came into force, the respondents
have decided and have already been applied for the
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HARERA

registration of the project name Ansal Heights with the hon’ble
authority.

That the complainants approached the respondents sometime
in the year 2012 for the purchase of an independent unit in its
upcoming residential project “Ansal heights” situated in Sector
92, village Wazirabad, Gurugram. It is submitted that the

applied to the responc :

in the project. In pursua the aforesaid application form,

were allnﬂeﬁA& 0. D-401, type of

unit -3 +2T, sales 515 sq: roject namely, Ansal
i s AL G

heights, situa ats 2, villageW r, Gurugram. The

complainants consciously and wilfully opted for a construction

linked plan for remittance of the sale consideration for the unit
in question and further represented to the respondents that
the complainants shall remit every instalment on time as per

the payment schedule. The respondents have no reason to
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Vi,

suspect the bonafide of the complainants. The complainants
further undertake to be bound by the terms and conditions of
the application form and the flat buyer’s agreement as well. It
is further submitted that despite there being a number of
defaulters in the project, the respondents itself infused funds
into the project and has diligently developed the project in
question. It is also submit.tgd-tq‘q&gxthe construction work of the

= £

project is swing on full ode-dng ithe work will be completed

within prescribed time/period had there been no force

i hich were . absoliitely beyond and out of
control ' orders dated
16.07.2012 ﬁ%@n L08 Me hon'ble Punjab
& Haryana pas writ petition no
20032 of zglgh g\muﬁ r?AumngXMracﬁnn of
water was banned which is the backbone of construction
process, simultaneously orders at different dates passed by
hon’ble National Green Tribunal thereby restraining the

excavation work causing Air Quality Index being worst, may be

harmful to the public at large without admitting any liability.
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viii.

Apart from these the demonetization is also one of the main
factors to delay in giving possession to the home buyers as
demonetization caused abrupt stoppage of work in many
projects. This sudden restriction on withdrawals led the
respondents unable to cope with the labour pressure.
However, the respondents are carrying its business in letter

and spirit of the buildq&—fl{uxer agreement as well as

disclosed the frue

complaint a lisclosure of these material

facts and pr ining the present

complaint w ;othe case law titles
as S.P. Cheng M HJ&ER orter in 1994 (1)
SCC page 1 in which the hon’ble Apex court of the land opined
that non-disclosure of material facts and documents amounts
to a fraud on not only the opposite party, but also upon the

hon’ble authority and subsequently the same view was taken

by even hon'ble National Commission in case title as Tata
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HARERA

Motors Vs. Baba Huzoor Maharaj Beaing RP no. 2562 of 2012
decided on 25.09.2013.

That without admitting or acknowledging the truth or legality
of the allegation advance by the complainants and without
prejudice to the contentions of the respondents, it is
respectfully submitted that the provisions of the Act are not
retrospective in nature. The.provisions of the Act cannot undo

e g -

or modify the terms offanjagreement duly executed prior to

N ‘;#-*5‘3-

“ L
¢ (b fe
g 5]

HETL
L

interest and compi ﬁﬂﬁn _' e__-.- ged delay demanded by

the complai re beyond the scope of the buyer's
agreement. r car :. .___;,&-:;:,_ d any interest or
compensation-beyo e s onditions incorporated
in the buyefs-%mmTWuf the law as laid
down by the hon’ble Bombay High Court in case titled as
Neelkamal Realtors Suburban Pvt. Ltd. Vs. Union of India

published in 2018(1) RCR( ¢) 298, the liberty to the

promoters/developers has been given u/s 4 to intimate fresh

date of offer of possession while complying the provisions of
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section 3 of the Act, 2016 as it was opined that the said Act,
namely, RERA, is having prospective effect instead of
retrospective. Parano 86 and 119 of the above said citation are
very much relevant in this regard. It is further submitted that
the interest for the alleged delay demanded by the

complainants is beyond the scope of the buyer’s agreement.
The complainants ot ,Eif“*‘“d any interest or

X.  That without prejudice 0 s of the respondents,
it is submitted - the int is barred by
limitation, d\ that due date of
possession 03.04.2015 and
therefore, n n favour of the
complainants op0 1€ present complaint
is barred by law oflimitation and'the hon'ble authority lack of

d admitted fact that the

jurisdiction. It is also a :

project relaH A present as not yet been
registered wij t rity and as such
the hnn'blmimajﬁ%m entertain the
present complaint. It is also worthwhile to mention here that
the allegations having been levelled in this complaint are with
regard to cheating and alluring which only can be decided by

the hon'ble civil court and in this scenario the hon'ble
authority also lacks jurisdiction.
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xi. It is submitted that several allottees, including the

complainants, have defaulted in timely remittance of payment

of instalment which was an essential, crucial and an

indispensable requirement for conceptualisation and

development of the project in question. Furthermore, when

the proposed allottees defaulted in their payment as per

schedule agreed upon, the faik&;;g\ has a cascading effecting on
A ]

ipriproper execution of the project

R S enormous business losses

entire sequence of :.Ef 14 :
to the resHA"R allegation:
cumplalnanmruﬁ]gﬁlsg:% mnost respectfully
submitted thgtae-prbs laint deserves to be dismissed
at the very threshold.
14. Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the

complaint can be decided on the basis of these undisputed

documents.
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Jurisdiction of the authority
The preliminary objections raised by the respondents regarding

jurisdiction of the authority to entertain the present complaint
stands rejected. The authority observed that it has territorial as
well as subject matter jurisdiction to adjudicate the present
complaint for the reasons given below.

E.l1 Territorial ]urisdlctim}ﬂ F i’
As per notification no. 1/92/: +' GP dated 14.12.2017 issued
by Town and Cuuntry "_E-":‘:-i;- "'" Depamnent, Haryana the
jurisdiction of Real Esta ;..s atc ' :

entire Gurugram i‘y? for dﬂ

Gurugram. In the/present case, the project |

within the plan[ﬁfg area u Gurugram_Di

_; rerritorial rd ot
AN /0

=

The authority has complete %urlsdlctiun to decide the complaint
EE A FRE"ER M

regarding non-compliance of uhlig._‘uns I::z‘me promoters as per

. T S W &

authority has co ion/to deal with the

present complaint.
E. Il Subject-matter j

provisions of seri*tigr: ]1 1]g4;[ta) I?f _t_i,l? fitinlszxﬂllﬁ leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

Findings on the objections raised by the respondents.

F.l Objection regarding jurisdiction of the complaint w.r.t. the
apartment buyer’s agreement executed prior to coming force of the
Act.
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17. The respondents submitted that the complaint is neither

18.

maintainable nor tenable and is liable to be outrightly dismissed as
the apartment buyer's agreement was executed between the
complainants and the respondents prior to the enactment of the Act
and the provision of the said Act cannot be applied retrospectively.
The authority is of the view that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to the

agreements for sale ente m‘"im,ﬁg-' prior to coming into

5q "

ans fg [ on are still in the process of

owhi rv} d 0r can be so construed,
£ *@ oA

-written after coming into

operation of the Act where the'tr

completion. The Act

S 0f.the Act, rules and

-. /manner, then that
situation will be dealt Wwith iz dancewith the Act and the rules

after the date of comin OI'Ce uf the Act and the rules.
Numerous pmwgﬁ‘;n rovisions of the

agreements made-b th sha ellers. The said
contention has be T‘lﬁ? }\'AEI nw ement of as per
clause 2: sale consideration (page 31 of BBA) Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 201 7) which

provides as under:

"119. Under the provisions of Section 18, the delay in handing over
the possession would be counted from the date mentioned in
the agreement for sale entered into by the promoter and the
allottee prior to its registration under RERA. Under the
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provisions of RERA, the promoter is given a facility to revise
the date of completion of project and declare the same under
Section 4. The RERA does not contemplate rewriting of
contract between the flat purchaser and the promoter...

122. We have already discussed that above stated provisions of the
RERA are not retrospective in nature. They may to some
extent be having a retroactive or quasi retroactive effect but
then on that ground the validity of the provisions of RERA
cannot be challenged. The Parliament is competent enough to
legislate law having retrospective or retroactive effect. A law
can be even framed to affect subsisting / existing contractual
rights between the pa rtigs in the larger public interest. We do
not have any doub 'E?I"I:: _ d that the RERA has been
Jramed in the larger public interest after a thorough study

3 f GBS

and discussion made‘at ¢

Committee and 8¢

detailed reports

he highest level by the Standing
Lammittee, which submitted its

19 titled as May 2 Developer Pvt.
Ltd. Ishwer Sing inorder 7122019 the Haryana

storl, we are of the
; 1 that the pravisions “}( Act are quasi
retroactive to'some extent in operation‘and'will be applicable to

0 coming into

L ENE DIOCES.

of completion, Hence if"e in the offer/delivery of
possession s and condition the agreement for
sale the Il tbe entitled ta the._ i, terest/delayed
possession cha -!m avlerate’ofinterest as provided
in Rule 15 e and sided,, u and unreasonable
rate of m@ﬁf %U@Weﬂ for sale is
liable to be ignored.”

23. The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted that
the builder-buyer agreements have been executed in the manner
that there is no scope left to the allottee to negotiate any of the

clauses contained therein. Therefore, the authority is of the view
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that the charges payable under various heads shall be payable as

per the agreed terms and conditions of the agreement subject to the
conditions that the same are in accordance with the
plans/permissions approved by the respective
departments/competent authorities and are not in contravention
ofany other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in /\r}aﬁte Hence, in the light of above-

"1_

mentioned reasons, the 'ﬁgf ntion - of the respondents w.r.t.

jurisdiction stands rejected.

F.2 Objection regarding delay due to force majeure

24. The respondents’ pro Sought further extension for a

raised'the contention that
ayed @u to force majeure
: d'the'‘orders passed by the
hon’ble NGT including gﬂh} d that date of building

plan approval is later than ex of agreement, the due date of
possession is cal Rmuﬂding plan ie.,

03.05.2012. Therefor ossession comes out to be
03.05.2015 wheﬁn urgu Im\ﬂmn occurred in
November 2016. By this time, the construction of the respondent’s
project must have been completed as per timeline mentioned in the
agreement executed between the parties. Therefore, it is apparent

that demonetization could noi have hampered the construction

activities of the respondent’s project. Thus, the contentions raised
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by the respondents in this regard stand rejected. The other force
majeure conditions mentioned by the respondents are of usual
nature and the same could not have led to a delay of more than 5
years. Therefore, the respondents could be allowed to take
advantage of its own wrongs/faults/deficiencies.

F3. Objection regarding delayed payments

complainants failed to ma 5::* %E‘;._r payments as and when
"l' -*‘.?
demanded. So, it led to delay i pletlng the project. The

gefund - dutside for continuing the
. '- egard is devoid of
, I D
merit. A perusal of stat
like other allotteds,the co}
A
' '

the sale consideration’

Wws.otherwise wherein
g

more than 90% of

eﬁ e allottee does not
>

match the stage and ex -'ﬂ St of the project. So, this
plea has been A:Em und for delay in
completing the p e force majeure.
Findings on the h&%ﬁﬂ%anm

G.1 Delay possession charges
Relief sought by the complainants: Direct the respondents to pay

interest at prescribed rate of interest on the amount paid to the
respondents, from the promised date of delivery of the flat till the

actual physical possession.
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27. In the present complaint, the complainants intends to continue

with the project and are seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec. 18(1)
proviso reads as under.,

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to com

lete or is unable to give possession
of an apartmena p."at, or buf

ttee does f fot intend to withdraw from
the project, he shall be paid, by the promote interest for every month
of delay, till the handing [
be prescribed.” N

28. Clause (29) of the flath

construction, whfche (= _r bjec
dues by buyer and sub_; Lo T

described in r..'J' e agrace period of 6

t er tf e period of 36
months asaba q.the posses: or

29. At the outset, it i 1 e reset possession
clause of the agreememer%nssessmn has been subjected
to all kinds of terms and conditions of this agreement, and the
complainants not being in default under any provisions of this

agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this
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clause and incorporation of such conditions are not only vague and

uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by the allottee in
fulfilling formalities and documentations etc. as prescribed by the
promoter may make the possession clause irrelevant for the

purpose of allottee and the co 1mitment time period for handing

position and drafte

the allottee is left

' )3? \3\.»
Admissibility of grace pe e.promoter has proposed to

i i 6 months from the
date of execution of agr IRHHMM preconditions
imposed thereu@ GR@@R{&MH have sought

further extension for a period of 6 months after the expiry of 36

handover the possgssi

months for unforeseen delays in respect of the said project. Further,
the respondents have sought 6 months grace period for offering
possession of the unit and the respondents have failed to offer of
possession even after the lapse of grace period of 6 months and till

date. The respondents raised the contention that the construction
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of the project was delayed due to force majeure which were beyond

the control of the respondents/promoters. Also, the allottees
should not be allowed to suffer due to the fault of the
respondents/promoters. It may be stated that asking for extension
of time in completing the construction is not a statutory right nor
has it been provided in the rules. This is a concept which has been
evolved by the promoters thfﬂjf'“?‘ and now it has become a very

T3

common practice to enter sucl [ aclausein the agreement executed

AR i ot -'I..'..'".._
F = 2} g ."l--.-iI i "| ."'J. M

promoter must out _or esta blish, '\ some compelling
circumstances w

ich were in fact beyond his,cont
out the constructior ; ichl thed ol

construction of the” prpject i [ orasblock could not be
|
Py

I has not assigned such
it is entitled for further

compelling reaso t and_
extension of ﬁmeHAwh ng
Accordingly, this grace p ri?:t:j @T?S/&Wbe allowed to the
promoters at thisir%lj]

Admissibility of delay possession charges at prescribed rate of

p sion of the unit.

interest: The complainants are seeking delay possession. However,
proviso to section 18 provides that where an allottee does not

intend to withdraw from the project, he shall be paid, by the
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promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules, Rule 15 has been reproduced

as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso te-section 12; section 18: and sub-
sections (4) and (7) :;';;' % the “interest at the rate
prescribed” shall be the Stai ;-:_-;;-w'cﬁ-;‘?j ‘India highest marginal cost
of lending rate +2%.: [ 5¢ !
Provided that in case.the State Ban .0f India marginal cost of
lending rate (MC J i Use, its hall be replaced by such
benchmark le .-#k‘ Les whi e e State Bank of India may fix

the rule 15 of ﬁ'les

interest. The rate'ofintere st f ed by the legislature, is
: ! . ) g

&N | o
reasonable and if the.said. rule is followed to award the interest, it
I E REGY
will ensure uniform practice-in.all the ¢

es.
Consequently, as ASREE t nk of India ie,
https://sbi.co.in, W@W (in short, MCLR)

as on date ie, 19.08.2021 is 7.30%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shall be equal to the rate
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of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:

“(za) “interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of
default; o

(i)  the interest payable by, thelprofioter to the allottee shall be

from the date the p -%ﬁ};‘d’f‘-‘ d the amount or any part

thereof till the date 3*."%?’{;":’* part thereof and interest

S

it

erest payable by the allottee to
2 'the allottee defaults in
» l:d_.'»

n the complainants

9.30% by the

Therefore, interes gh?
shall be charged “at

 being granted to

Y

On consideration of the.¢ircumstatices,-the evidence and other
record and submission complainants and the
respondents andH@A‘R n m&mn‘ty regarding
contravention as pe {)-T itjs@ﬂ?? uthority is satisfied
that the respnnd§ are rn? cunMvenﬁnﬁJMproﬁsiam of the
Act. By virtue of clause 29 of the apartment buyer agreement,
possession of the said unit was to be delivered within a period of
36 months from the date of execution of agreement or within 36

months from the date of obtaining all the required sanctions and

approval necessary for commencement of construction, whichever
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is later. The building plan approval is Jater than execution of buyer
agreement so, the due date is calculated from the building plan
approval ie., 03.05.2012. Therefore, the due date comes to be
03.05.2015. As far as grace period is concerned, the same is
disallowed for the reasons quoted above. Therefore, the due date of

handing over possession comes out to be 03.05.2015. The six

38.

i B ARERA

Hence, the authtltj-y thﬁuw:ﬁ leﬂ- and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

I.  The respondents are directed to pay the interest at the

prescribed rate i. e. 9.30 % per annum for every month of
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delay on the amount paid by the complainants from due date

of possession i. e. 20.04.2015 till handing over of possession
after the date of receipt of valid occupation certificate as per
section 18(1) read with rule 15,

il. The respondents are directed to pay arrears of interest
accrued within 90 days from the date of order and thereafter
monthly payment of mterqst l;{[l the offer of possession shall

_-1-

be paid on or before 10 o each

iii. The complainants are also dir

iv. The cumplaj 1ants

agreement as per law's

appeal no. 3864-3889/207 eci mg.ggzg_
39. Complaint standsHoé;:

40. File be consigned@egi;Q U G R A M
[w\j:i;r’gm/ar;yau [s..amn.ﬂt-r Kumar)

Member Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 19.08.2021

Judgement uploaded on 18.10.2021.

Page 28 of 28


DELL
Typewritten Text
Judgement uploaded on 18.10.2021.




