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1. The present cnrn‘giAH E Meen filed by the

cumplamants/allﬂ‘gry i El)i'n] @ llﬁqér é&:rﬂ)n 31 of the Real

Estate (Regulation and Develur-ment] Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,
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responsibilities and functions to the allottee as per the agreement

for sale executed inter-se them.

A. Unit and Project related details:

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over
the possession, delay period, if any, have been detailed in the
following tabular form:

S. No.| Heads 53 ﬁfé

‘1. | Name and location of they ..,I_"”“““'f',' “Indiabulls Enigma

“':.‘ "ﬂ
I 04 dated 29.01.2011
| ....Lf

;;.; 8.01.2023

W@‘}T‘! thena Infrastructure
it i

dated 20.06.2012
t 06.2023

Name of the licensee arali properties

5. | HRERA mg@@d | W‘ vide no.
registered 4# L} b 1.351 0f 2017 dated

20.11.2017 valid till

31.08.2018

2,354 of 2017 dated

17.11.2017 valid till

30.09.2018

3.353 0f 2017 dated

20.11.2017 valid till
| 31.03.2018

Wit

Name of the lice
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4.346 0of 2017 dated
08.11.2017 valid till
31.08.2018
6. Date of execution of plot 23.07.2012
buyer’s agreement (As per page31 of the
complaint)
7 Unit no. G131,13th floor,
Tower/Block G
(As per page 34 of the
__ = | complaint)
Super Area : ‘ '430 sq. ft
Payment plan 7 Cnnstructmn linked payment
page 76 of the
10. | Total considerat 9,22,273/- (As per
it ledger dated
17 at page 55 of the
11. | Total amount :
complainant * | As.pe
12, Duedateu e e RE ;

(As per clause 21 of the agreeme
The Developer shall
complete the 0 e

said building /Unit within a period
of three years, with a six months
grace period thereon from the
date of execution of the Flat
Buyers Agreement subject to
timely payment by the Buyer(s) of
Total Sale Price payable according
to the Payment Plan applicable to

l him or as demanded by the

eme
-E%Mud of 6 months

isallo
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Developer. The Developer on
completion of the construction
/development shall issue final call
hotice to the Buyer, who shall
within 60 days thereof, remit all
dues and take possession of the

Unit)
13. | Offer of possession 03.12.2019
(as per page 58 of complaint)
14. | Occupation Certificate 17.09.2018
A
.-‘\i 2= L '!'.f =

15. | Delay in delivery of pos ﬂf‘_%@fﬁ 4 years 11 days
till the date of offer of ol AN

B. Facts of the complaint |
That the complainants had''booked’a flat: ir’ ¢ e project of the

respondent co / namely, “Inc a’ located at
sector 110, Gurganr:r i | the complainants
made payment of '. oking amount to the
respondent company vide number 581974 and

28975 dated 20.10.2011 and 30:11:2011 respectively.

That on makin ay1 E ing amount the
complainants we@f@f@;nj@ ?A’m\ r G admeasuring
74030 sq. ft. with a basic salé consideration Rs.3,78,21,523/-
allotment of a residential apartment. Thereafter the parties entered
into agreement on 23.07.2012 vide which the complainants were
constrained to accept various arbitrary and unilateral clauses made
in favour of the respondent. Thereafter, when calculated, the
limitation for the respondent to deliver the possession of the unit
ends on 23/07/2015. Thereafter, when calculated, the limitation
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for the Respondent Company to deliver the possession of the unit
ends on 23/07/2015. It is submitted that, to the utter disregard for
the possession clause of the agreement, the respondent failed
miserably in completing the project and delivering the possession
by July 2015.

That, initially, the agreement was entered into between the
respondent and Mr. Vijay Guyal &M{ Kamal Goyal. That, thereafter,
vide endorsement Sheet d; ‘ ﬂ ﬁ;ﬁ >.2018, confirmed by the
respondent, all rights and ljg ; ' under the agreement was
assigned jointly in favou q& f .‘ jay, G,q and Mrs. Manju Goyal,

That vide clause 21 of the .'!-; 1 - He Tespondent was under
strict obligation §liver”rtlﬁe possession\of, the unit to the
daty > agreement was
greement has been

produced below forthe ‘ <ind per s al of the t Io in’ble Authority:

‘21 The Develope gﬁm)p"v complete the construction of
the said bmfdmyfun witht, pennd of three years, with a six
manthsg 2'0f execution of the Flat
buyers agr lent by the Buyer(s) of
Total Sale'} ent plan applicable to

It is suhn::tr:eﬁ i}fmgﬂnim&hﬁ%aﬁng demands

from the very first date of booking. It is also submitted that the
complainants were never intimated about the development stage

of the project or the due date of possession.

Itis submitted that the complainants made most of their payments
on time, in spite of which, the respondent r, on several occasions,

charged interest at the rate of 18% p.a, for delayed payments in
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cases where the payments were delayed. It is submitted that the

complainants, nevertheless, duly made the payments to the
respondent as and when demanded.

On several occasions, the respondent charged the complainants
with arbitrary interest over delayed payments, ignoring the fact
that the respondent had itself defaulted upon the delivery of

possession of the unit for along }L,mf{’ That vide demand letter dated
_..,h:' e -~

'

03.052017, the respondeft, {arbitrarily, demanded from the

through various letters t .
swithout even having fulfilled its

illegal interest on the complainant

own obligation/ f deliverin session of the unit on
time. Not just thH Emﬁrer even updated
the complainants with e date.o ting possession
and left the cumﬂnmxglligg%m;and letters for
arbitrary payments. That the only reason for delay in making
payments to the respondent was because of them not performing
their duty diligently and timely. In such circumstances, the

complainants were left with nothing but to withhold their payment

on apprehensions of it going down the drain.
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It is submitted that the total consideration of the flat is Rs
4,52,36,816/- out of which the complainants have already made a
payment of Rs 4,10,10,000/- It is submitted that the delay in the
delivery of the flat is solely due to the negligence of the respondent
company. It is submitted that the respondent never informed the
complainant about any force majeure circumstances which led to
the halt in the construction,

It is submitted that even o are p

the agreement, it represents

ents and whereas,

amount in case of

[~Dér Sq. ft. per month for

of the builder buyer :: unilateral, this Hon'ble

authority shall nuﬁ A\CR Ei%s and conditions
of the agreement i;i@;ﬂé?d?lgtz Aiﬁzase. The relevant
clause 11 and c om Agreement are
reproduced here for the kind perusal of this Hon’ble Authority:

"11 In exceptional circumstances, the developer may, in its sole
discretion, condone the delay in payment by charging interest
at the rate of 18% per annum, compounded quarterly on the
amounts in default.....”

22 In the eventuality of Developer failing to offer the

possession of the unit to the Buyer within the time as stipulated
herein, except for the delay attributable to the Buyer/force
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majeure/vis-majeure conditions, the developer shall pay to the
Buyer penalty of Rs.5/- (Rupees Five only) per square ft (of the
Super area) per month for the period of delay.....”

13. That, only after a delay of more than four years, vide Intimation for
Offer of Possession & Final Demand Letter dated 03.12.2019, the
respondent company offered the possession of the unit to the
complainant. That, vide the same letter, the respondent raised a
humongous and arbitrary dglpa@ -\The complainants were

(Pl = :’:E_

shocked to see that, inspite { ;_-.;iii- paid all the demand /interest
sty
raised by the respondent in-the past, the respondent

14. Being shocked after, ng-the alsed by the respondent,

pursuance ufsucf%lp conversations, the respondent, vide

f the final amount

the delay penalty for deldyed possession The complainants were

shocked to see thﬁ ﬁu Thred
of Rs 10,28,631/- for a del Ly

ed to 4 years and 5

mnte. (SURUGRAM

C. Relief sought by the complainant:

15. The complainant has sought following relief:

(@) To direct the respondent to deliver immediate
possession of the booked unit along with all the
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promised amenities and facilities and to the satisfaction
of the complainant.

(b) To direct the respondent to make the payment of delay
interest at prescribed rate of interest on the amount
paid by the complainant to the respondent, from the
promised date of delivery of the flat till the actual

On the date of hearin%ﬂ .. g

A

been committed in relation to s

guilty or not to plead guiltysf ~ ;
A A

>spondent:

-
-

*‘sv Rt Mr&emenn it was
specifically agre i ventuality ofa pute, if any, with
respect to th:‘i:%?ltj Rﬁ%l same shall be
adjudicated through the arbitration mechanism as detailed therein.

Clause no. 49 is being reproduced hereunder:

“Clause 49: All or any dispute arising out or touching upon or
in relation to the terms of this Application and/or Flat Buyers
agreement including the interpretation and validity of the
terms thereof and the rights and obligations of the parties
shall be settled amicably by mutual discussion failing which
the same shall be settled through Arbitration The arbitration
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shall be governed by Arbitration and Conciliation Act, 1996 or
any statutory amendments/ modifications thereof for the time
being in force. The venue of the arbitration shall be New Delhi
and it shall be held by a sole arbitrator who shall be appointed
by the Company and whose decision shall be final and binding
upon the parties ......."

Thus, in view of above Section 49 of FBA, it is humbly submitted
that, the dispute, if any, between the parties are to be referred to
arbitration. Further the present complaint is liable to be dismissed
on the sole ground for the present

filed. :
It is respectfully submittéd |

complainant and
dated 28.02.2012/

complainant with malafii tention-have not disclosed, infact
concealed the mH gﬂ Mhority with clean
hands and wishe ntage of isdoings.

That a bare pem&Hﬂ@M&%&t would make it

evident that in the event of the respondent failing to offer

possession within the proposed timelines, then in such a scenario,
the respondent would pay a penalty of Rs.5/- per sq. ft. per month
as compensation for the period of such delay. The prayer of the
complainant is completely contrary to the terms of the inter-se

agreement between the parties. The said agreement fully envisages
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delay and provides for consequences thereof in the form of
compensation to the complainant. Under clause 22 of the
agreement, the respondent is liable to pay compensation at the rate
of Rs.5/- per sq. ft. per month for delay beyond the proposed
timeline. The respondent craves leave of this hon’ble authority to
refer & rely upon the clause 22 of FBA, which is being reproduced
hereunder for ready reference:

2

A PLERA ™,
“Clause 22 in the evéntuality of déveloper failing to offer the

possession of the #r;déf:é.‘- within the time as
stipulated herein, except for the delay attributable to the
buyer/force tire vi - Mmajeure conditions, the
developer sha the buyerpenalty of Rs. 5/- (rupees
five only) pérsquare "J@ I per month for the
period of délay. Ny

ST o
That the complaii heinglﬁmy aware, having knowledge and
1 |

l

given consent to the incorpo f on of the
. Aw i
are now evading fraom t qa

It is submitted that the present

the period of delivery as.defil

sacrosanct as inﬂﬁ' El arly stated that “the
developer shall endeavor struction of the said
building /unit” w@ Wi@ E@l}é\@{;@& 21 of the said

agreement has been given a selective reading by the complainant

even though he conveniently relies on same. The clause reads:

"The developer shall endeavor to complete the construction of
the said building/unit within a period of three years, with a six
months grace period thereon from the date of execution of
these Flat Buyer’ Agreement subject to timely payment by the
Buyer(s) of Total Sale Price payable according to the Payment
Plan applicable to his or as demanded by the Developer...”
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24,
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The reading of the said clause clearly shows that the delivery of the
unit / apartment in question was subject to timely payment of the
installments towards the Basic Sale Price.

It is stated that it is a universally known fact that due to adverse
market conditions viz. delay due to reinitiating of the existing work
orders under GST regime, by virtue of which all the bills of
: qﬁejﬂy-.glue to the directions by the

- T &
[t

contractors were held betwe
hon'ble supreme court and "f @l Green Tribunal whereby the

construction activities were'stopped, Non-availability of the water

Further, as per the | o project, EDCs were paid
to the state gnvernment and.the Stateovernment in lieu of the

EDCs was suppos ﬂRFRﬁre in the licensed
area for providi drinking water,
sewerage, drama@{j@?g’ﬁw@q&&ﬁads etc. That the

state government terribly failed to provide the basic amenities due
to which the construction progress of the project was badly hit.

Furthermore, the Ministry of Environment and Forest (hereinafter
referred to as the “MoEF") and the Ministry of Mines (hereinafter
referred to as the “"MoM") had imposed certain restrictions which

resulted in a drastic reduction in the availability of bricks and
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availability of kiln which is the most basic ingredient in the
construction activity. The MoEF restricted the excavation of top soil
for the manufacture of bricks and further directed that no
manufacturing of clay bricks or.tiles or blocks can be done within a
radius of 50 (fifty) kilometres from coal and lignite based thermal
power plants without mixing at least 25% of ash with soil. The
shortage of bricks in the region ag:i the resultant non-availability

of raw materials required in ;_-}-: ction of the project also
x:ﬁ"'f A

affected the timely schedule "*L*‘fi‘?jﬁ“’ ction of the project.

That in view of the

Apart from the

above, the follow: es also contributed
to the delay in ti A& ERA
a) That cum@ﬁ@%}@ﬁﬁ%zeﬂ in Delhi in

October 2010. Due to this mega event, construction of several big
projects including the construction of commonwealth games
village took place in 2009 and onwards in Delhi and NCR region.
This led to an extreme shortage of labour in the NCR region as most
of the labour force got employed in said projects required for the

commonwealth games. Moreover, during the commonwealth
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games the labour/workers were forced to leave the NCR region for
security reasons. This also led to immense shortage of labour force
in the NCR region. This drastically affected the availability of labour
in the NCR region which had a ripple effect and hampered the
development of this complex.

b)  Moreover, due to active implementation of social schemes
like National Rural Employment Guarantee Act and Jawaharlal

shortage of labour/workfo ce in " real estate market as the
available labour preferre
to guaranteed employmenthy the 53"'"--: I'/State government under

urther shortage of

for a long period of time™Fhe.sald-facf can be substantiated by
newspaper arﬁclﬁHR entioned issue of
shortage of labou agﬂ: onstruction projects
in the NCR reginG U R U RA M

c)  Further, due to slow pace of construction, a tremendous
pressure was put on the contractors engaged to carry out various
activities in the project due to which there was a dispute with the

contractors resulting into foreclosure and termination of their

contracts and we had to suffer huge losses which resulted in
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delayed timelines. That despite the best efforts, the ground realities
hindered the progress of the project.

It is pertinent to mention that the project of the respondent i.e,
Indiabulls Enigma, which is being developed in an area of around
19.856 acres of land, in which the applicant has invested its money
is an on-going project and is registered under The Real Estate

(Regulation and Development)-A¢t, 2 016. Itis pertinent to note that
o s ZoRy

LS

the respondent has already le

) %
r:'st.-...:';:,%;s;%ﬁ construction of the alleged
A

Tower wherein the Uni I*by the complainants. It is

Clause 39: "The Bt
of the unit to

r %R@AM&S, and/or any act
of God, or any other calamity beyond the control of

developer.

b. War, riots, civil commotion, acts of terrorism.

¢. Inability to procure or general shortage of energy,
labour, equipment, facilities, materials or supplies,
failure of transportation, strikes, lock outs, action of
labour unions or other causes beyond the control of or
unforeseen by the developer.

d. Any legislation, order or rule or regulation made or
issued by the Govt or any other Authority or,
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e. If any competent authority(ies) refuses, delays,
withholds, denies the grant of necessary approvals for
the Unit/Building or,

[ If any matters, issues relating to such approvals,
permissions, notices, notifications by the competent
authority(ies) become subject matter of any litigation
before competent court or,

g. Due to any other force majeure or vis majeure
conditions,

Then the Developer shall be entitled to proportionate
extension ofﬁm%{ completion of the said complex......."

P, -1

sanctioning of the per s'"and sanctions from the
departments.

It is also submitted hat the 1 : €.time of registration

completed the sapié be expiry of that period, therefore, under
such cirr:umstanc? |
penal consequences as laid.d
that the only liability of resp is under the agreement

according to whiﬂ ﬁpﬂ iab a delay penalty at

i
the rate of Rs. 5 per sq. Lrjtrrﬁe' month for the period of delay to the

complamants. (| J[< [ J(S[QA N

It is submitted that the complainant has merely alleged in his
complaint about delay on part of the respondent in handing over of
possession but have failed to substantiate the same. The fact is that
the complainant in order to earn profit from the subject unit

purchased the subject unit from its original allottee, knowing well
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32,

33.
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the construction stage and also that as on date of the purchase the
possession of the subject unit was already delayed.

It is submitted respondent has already offered possession of the
subject unit to the complainants vide letter dated 03.12.2019,
already attached with the complaint. It is submitted that the
respondent being customer-oriented company always assured to

address its customers regularly about the construction progress of

/.u‘:\;f.fﬁh
'| .. o M

the project.

Copies of all the relevant do have been filed and placed on
the record. Their i . dispute. Hence, the
complaint can be " these undisputed
documents. [&/ M

E. Jurisdiction ol

it has territorial as well as stibje 1- :' ter jurisdiction to adjudicate

o cmsfe o e
E.1 Territorial jtsdtj ?
As per notificatio ? l /IZ IQ%M&H.ZDI'? issued

by Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.
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E. 1l Subject matter jurisdiction

The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per
the provisions of section 11(4) (a) of the act of 2016 leaving aside
compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

F. Findings on the ob]ecﬂp&@;@d by the respondent:
g i{{_‘ . o ftt -3

f
f;‘."_

34. afsed\a objection that the complainant has
' e or the provisions of flat
-régarding initiation
agreement. The

arbitration in the

L
“Clause 49: All or :.-;;:‘ ] . ng.out or touching upon or in relation
to the terms of this Application-and/or
the interpretation ¢
obligations of the pe
failing which the

shall be governed- by

statutory amewmggz time being in force.
The venue of the arbitration shall be New Delhi and it shall be held by a sole
arbitrator who shall be appointed by the Company and whose decision
shall be final and binding upon the parties. The Applicant(s) hereby
confirms that he/she shall have no objection to this appointment even if the
person so appointed as the Arbitrator, is an employee or advocate of the
company or is otherwise connected to the Company and the Applicant(s)
confirms that notwithstanding such relationship / connection, the
Applicant(s) shall have no doubts as to the independence or impartiality of
the said Arbitrator. The courts in New Delhi alone shall have the
Jurisdiction over the disputes arising out of the Application/Apartment
Buyers Agreement ......."

n fu’ Act, 1996 or any
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35. Therespondent contended that as per the terms & conditions of the
application form duly executed between the parties, it was
specifically agreed that in the eventuality of any dispute, if any, with
respect to the provisional booked unit by the complainant, the
same shall be adjudicated through arbitration mechanism. The

authority is of the opinion that the jurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the

wherein it has tﬂAR ne 'ﬂ ovided under the
Consumer Prote na 1 to and not in derogation of
the other laws mece, }Ll{s@h&dﬂgaé%hﬁxl ity would not be
bound to refer parties to arbitration even if the agreement between
the parties had an arbitration clause. Further, in Aftab Singh and
ors. v. Emaar MGF Land Ltd and ors., Consumer case no. 701 of
2015 decided on 13.07.2017. the National Consumer Disputes
Redressal Commission, New Delhi (NCDRC) has held that the

arbitration clause in agreements between the complainants and
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builders could not circumscribe the jurisdiction of a consumer. The

relevant paras are reproduced below:

“49. Support to the above view is also lent by Section 79 of the recently enacted
Real Estate (Regulation and Development) Act, 2016 (for short "the Real Estate
Act’). Section 79 of the said Act reads as follows:-

'79. Bar of jurisdiction - No civil court shall have Jurisdiction to entertain any suit
or proceeding in respect of any matter which the Authority or the adjudicating
officer or the Appellate Tribunal is empowered by or under this Act to determine
and no injunction shall be granted by ar ourt or other authority in respect of
any action taken or to be taken in.plrsugnce s

Arle

(SR ee ol
r g T
e’

L W .
‘*:-'T".‘.-f:-ﬁ‘i el

this Act.”

provision expressly ousts the
latter which the Real Estate

hat the said |
espect of ahy

Bk

Regulatory Authority, festabliShed under Stb-sectior of Section 20 or the
Adjudicating Officer, appointed under Subssection (1) of Section 71 or the Real

Estate Appellant Trib established under Section \0f the Real Estate Act, is
empowered to deterinine; Hence:in viey at.';- binding.dictum of the Hon'ble
Supreme Court in A [Ayye 1y rr,r th tters/disputes, which the

Authorities under the ‘Real| Estate A t a ' en i
arbitrable, notwithstandi 19 'a l.l_ Arbitration Agreement be
such matters, which, to\a large. '-'4-'-"4 are. similari
resolution under the Consi meé

56. Consequently, we Unheésitatingl g i_;{'i:fﬁ.;,.-; entSon behalfof the Builder
and hold that an AH:‘ ause.in the_afore-stated kind of Agreements

between the Compla dthe Builder 4 10t Circum ribe the jurisdiction
of aFon;umer ﬁarﬂ, @rwmﬁ?ﬂw e to Section B of the
Arbitration Act.

While considering the issue of maintainability of a complaint before
a consumer forum/commission in the fact of an existing arbitration
clause in the builder buyer agreement, the Hon'ble Supreme Court -
in case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in
revision petition no. 2629-30/2018 in civil appeal no. 23512-
23513 of 2017 decided on 10.12.2018 has upheld the aforesaid
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judgement of NCDRC and as provided in Article 141 of the
Constitution of India, the law declared by the Supreme Court shall
be binding on all courts within the territory of India and
accordingly, the authority is bound by the aforesaid view. The

relevant para of the judgement passed by the Supreme Court is
reproduced below:

“25. This Court in the series of judgments as noticed above considered the

provisions of Consumer Pmtemor}dﬁ e, 1986 MEH as Arbitration Act, 1996 and
laid down that complaint under Consumer P ection Act being a special remedy,
despite there being an arbitration ag: e 16 the proceedings before Consumer
Forum have to go on and no erro d.by Consumer Forum on rejecting

the application. There is reasofi for not intéjectinproceedings under Consumer

there is a defect in any .M se “Sives-The mplg H;-
writing made by a con plaif anrhaﬁ*afm hee 4t Jkpfm € -
The remedy under ¢ gl

consumer as defined | " : ct for defect or defici mﬁ s caused by a service

weans any allegation in
Section 2(c) afthe Act.

of the view that complainant
as remedy available in a
' has the Consumer Eﬁn 1986 and Act of
2016 instead of M{@@ﬁ%{qnce we have no

hesitation in holding that this authority has the requisite
jurisdiction to entertain the complaintand that the dispute does not
require to be referred to arbitration necessarily.

F2. Objection regarding delay due to force majeure:

The respondent-promoter has sought further extension for a
period of 6 months after the expiry of 3 years for unforeseen delays
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in respect of the said project. The respondent raised the contention
that the construction of the project was delayed due to force
majeure conditions such as commonwealth games held in Delhi in
October 2010, shortage of labour due to implementation of various
social schemes by Government of India, slow pace of construction
due to a dispute with the contractor, but all the pleas advanced in
this regard are devoid of merit. first of all the unit in question was

booked in the year 2011 2 -- ;
23.07.2015 so the events taki

d°by the respondent.
aying the amount

ed for the same,

er._clatise- nf the agreement the
possession of the 015 with a grace
period of 6 muntﬂﬁﬁﬁnﬁgm 2016.1t is well
settled that a persg_/r&gg@ 2 ufﬁ% g{:}n wrong.

G. Findings regarding relief sought by the complainants:

Relief sought by the complainants: Direct the respondent to
make the payment of delay on the amount already paid by the
complainants to the respondent, from the date of delivery of the flat
till the actual delivery of the flat to the complainants.
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G.1 Admissibility of delay possession charges:

39. In the present complaint, the complainants intend to continue with

40.

the project and is seeking delay possession charges as provided
under the proviso to section 18(1) of the Act. Sec. 18(1) proviso

reads as under:

Section 18: - Return of amount and compensation

If the promoter fails to compjete or is unable to give possession of
an apartment, plot n;r ilding -—;1“‘*-_,"
‘1’1"" :! 5,
Provided that whe . S :‘*I";. does not intend to withdraw from
the project, he shall bé by mmater, interest for every
month afde ﬁ he ) "Tr ing overof the possession, at such rate
f ¥ L] ._r ] A

agreement dated
; i'tj as to be handed
grace period e 23.01.2016
he preset possession

session has been subjected
to all kinds of terms and cundinuns of this r::greement and the

EE /A EEREEYR
complainants not t being in default under _any provisions of this

. S A S

agreement and compliance with all provisions, formalities and
documentation as echr'li §d'h})r %h?p'r&'{r}eg' 'I‘gqe drafting of this
clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favour of the promoter and
against the allottee that even formalities and documentations etc.
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meaning. Clause 21 of the
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apartment buyer agreement (in short, agreement) provides for

handover possession and is reproduced below:

As per clause 21 : The Developer shall endeavor to complete the
construction of the said building /Unit within a period of three years,
with a six months grace period thereon from the date of execution of
the Flat Buyers Agreement subject to timely payment by the Buyer(s)
of Total Sale Price payable according to the Payment Plan applicable
to him or as demanded by the Developer. The Developer on
completion of the construction /development shall issue final call
notice to the Buyer, who shall wm 60 days thereof, remit all dues
and take possession of the U’p{gg.a ”&.T )

e R A e

The apartment buyer's ag I_gj%ar pivotal legal document

; bty L ab ey
which should ensure '5"-&‘”*’1- and liabilities of both
builders/promoters and\h s/allottee’ are protected candidly.
p 1 p y

agree: g{ v the terms that govern
' e§ i} kini:ié“‘t'::f 15” pert] i":-'_._"j like residentials,
commercials etc. bétween t] la 7er and buildér. It is in the interest
of both the pa .

agreement which

builder and buyer in the.

arise. It should bHﬁ d una
which may be understoo ommon.man with an ordinary
educational back@ﬂtﬂ ‘ car’%ﬁ\ﬁt}&lsiun with regard
|
RS

to stipulated time of delivery of possession of the apartment, plot

or building, as the case may be and the right of the buyer/allottee
in case of delay in possession of the unit. In pre-RERA period it was
a general practice among the promoters/developers to invariably
draft the terms of the apartment buyer’s agreement in a manner
that benefited only the promuters/developers. It had arbitrary,

unilateral, and unclear clauses that either blatantly favoured the
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promoters/developers or gave them the benefit of doubt because
of the total absence of clarity over the matter.

The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has

been subjected to all kinds of terms and conditions of this

agreement and the complainant not being in default under any
Ahladls 299

in favour of the pr
default by the all

such clause in the apartment buyer’sz eement by the promoter is

just to evade the}a%l A RE‘IR }%ry of subject unit
and to deprive the.a Iu g after delay in
possession. This is.j SJR&LZE&/%EEJ the builder has
misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option but
to sign on the dotted lines.

Admissibility of grace pericd: The respondent promoter has
proposed to complete the construction of the said building/ unit

within a period of 3 years, with six months grace period thereon
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from the date of execution of the flat buyer’s agreement. In the
present case, the promoter is seeking 6 months’ time as grace
period. The said period of 6 months is allowed to the promoter for
the exigencies beyond the control of the promoter. Therefore, the
due date of possession comes out to be 23.0 1.2016.

44. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is _{dng delay possession charges

IS0.to_séction 12; section 18; and
fsection 19 the “interest at the

ided'th State-Bank of India marginal

I‘af le s notyin use, it shall be

%} rates which the

State Bank of India may fix fmm time to time for lending
to the general public.

45. The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the prescribed

rate of interest. The rate of interest so determined by the
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legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases,

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e,, 20.07.2021 is @ 7.30%. Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% i.e,, 9.30%.

The definition of term mterl%gt#*is@qﬂned under section 2(za) of
the Act provides that the ‘2 te

able to pay the allottee, in

* '-,u,': 3 below:
i Lhe allottee by the

je equal to the rate of

e pmmater to the allottee shall
10te ived the amount or

:-‘: unt or part thereof

he interest payable

E‘#dﬂ ? Il be from the date the
‘dﬂ Bmmi\!{imamr till the date

at is paid;”

Therefore, interest on the delay payments from the complainant
shall be charged at the prescribed rate ie, 930% by the
respondent/promoter which is the same as is being granted to the
complainants in case of delayed possession charges.
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On consideration of the circumstances, the evidence and other
record and submissions made by the complainants and the
respondent and based on the findings of the authority regarding
contravention as per provisions of Act, the authority is satisfied
that the respondent is in contravention of the provisions of the Act.
By virtue of clause 21 of the buyer's agreement executed between
the parties on 23.07.2012, pnssession of the booked unit was to be

D
delivered within a period of %_. ;"'-:,- the date of execution of

the agreement, with a grace per

3
A "‘a .
'\' (8 r. i

B

[ date of offer of
possession(03.12.2019) whichcomes out to be 03.02.2020 as per

e 100 ot ey o v s
section 19( )aﬁ:lgjfj {:jRAM

H. Directions of

Hence, the authority hereby passes this order and issue the
following directions under section 37 of the Act to ensure
compliance of obligation cast upon the promoter as per the function
entrusted to the authority under section 34(f) of the Act of 2016:
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The respondent shall pay interest at the prescribed rate i.e.
9.30% per annum for every month of delay on the amount
paid by the complainants from due date of possession with
a grace period of 6 months, which comes out to be
23.01.2016 till the expiry of 2 months from the date of
offer of possession (03.12.2019) which comes out to be
03.02.2020 as per sectiun 18[1] of the Act read with the
rule 15 of the rules af _ ect nﬁ:lg[lﬂ} of the Act of 2016.

The respondent is _u;'é ted

‘to pay arrears of interest

accrued within .90 he date of order and

y-paym “interest to be paid till date
Fof possession shall'be paid on or before the

Ucceeding 11] as pel 16[2] of the Act
|
f 1 »

—Hu cted te a tstanding dues, if

redihorbe

The rate of 1nte b-cha _g':, ablé from the allottee by the
promote ﬂ ﬁ f defe R charged at the
prescribe . 9.30 Aﬁndent{pmmut&r
which is E@&}Q{ Aign.b‘,‘phe promoter shall

be liable to pay the allottee, in case of default i.e, the

-1

Jfor the delayed period.

delayed possession charges as per section 2(za) of the Act.
The respondent shall not charge anything from the
complainants which is not the part of buyer’s agreement.
The respondent is not entitled to charge holding charges

from the complainants/allottees at any point of time even
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after being part of the builder buyer’s agreement as per law

settled by Hon'ble Supreme Court in civil appeal nos. 3864-
3889/2020 on 14.12.2020

49.  Complaint stands disposed of.

50.  File be consigned to registry,

[53# Kumar) "0 (Vijay Kumar Goyal)
Member N e Member
Haryana Real Estate-Regulatory Authority, Gurugram

HARERA
GURUGRAM
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