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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 314 0f2020
First date of hearing: 07.02.2020
Date of decision :  19.,08.2021

1.Mr. Balvir Singh
2. Mrs, Sunita Rani
R/o: - 7-B, DDA MIG Flats, Pocker-2, Sector 7, Complainants
Dwarka, New Delhi- 110075

Ansal Housing and Cunsrructlans lnmted
Regd. office: 15, UGF, l‘ndraFPrﬂ{ash
21, Barakhamba Road, New Delhi-llﬂ[]ﬂl

Respondent
CORAM:
Shri Samir Kumar - Member
Shri Vijay Kumar Goyal Member
APPEARANCE:
Ms. Priyanka Aggarwal Advecate for the complainants
Ms. Meena Hooda Advocate for the respondent

ORDER
1. The present complaint dated 22.01.2020 has been filed by the
complainants/allottees in Form CRA under section 31 of the Real
Estate (Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,
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responsibilities and functions to the allottee as per the agreement

for sale executed inter-se them.

A. Unit and Project related details:
. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession, delay period, if any, have been detailed in the

following tabular form:

S. No.| Heads "%}rg'-‘f "information
Name and location of the pr {“Ansals Townwalk” Sector 104,
/200 L1 | Guregram
2. | Nature of the projec ¥ 1""Céz]1inirérclal project
3. | Projectarea/ & / 2.1}
4. | DTCP License. 103 of 2012 dated 01.10.2012 valid
= 11 | i to 30:09.2016
5. | Name of thé Ifaehsee | ﬁ | raﬂ Realtors Pvt. Ltd. and 3 others
6. |RERA regls\ F l I: . ?fered
registered | A"/
7. |Date of execf?hgni; ~{21.02.2014
buyer’s agreement F{i G ~LAs per page 14 of the complaint)
Unit no. - %ne,.?al?
Super Area = | RS NE LT
10. | Payment plan : Construction linked payment plan
‘. |\ | (As per page 30 of the complaint)
11. | Total consideration Rs. 22,89,000/-
(As per page 17 of the complaint)
12. | Total amount paid by the Rs. 20,71,389/-
complainants (As per customer ledger dated
22.06.2017 annexed at page 34 of the
complaint)
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13. | Due date of delivery of 21.07.2017
possession calculated from the date of
(As per clause 30 of the agreement: agreement
The Developer shall offer of (Grace period is not allowed)

possession of the unit any time,
within a period of 42 months from
the date of execution of agreement
or within 42 months from the date
of obtaining all the required
sanctions and approval necessgmr
for commencement of cons
whichever is later subject ﬂqr_ ‘
payment of all the dues by
and subject to force me}‘eu
circumstances asd ﬁ) s
clause 31.Furt Ié’b Sl M‘x:f o
grace period dfﬁfrmmhs aflowed to' \ =
the developer aver and above the
period of 42 menths as above in|

offering the passession-of th mﬁt.}:; | 1 J & |
14. | Offer of pos T I &:ﬁfﬁrﬁa

15. Dccupatinn t received
16. | Delayin deuver @w 29 days
till the date of decistonje <"
19.08.2021

B. Facts of the col :
That based-on prumlses aud cummitmeut made hy the respondent,
complainants hnuked a tomrk'leré:alfsimp admeasunng 327 sq. ft.

the unit no. shop no. 247 in commercial project “Ansals Townwalk”,
sector 104, Gurugram, Haryana. The initial booking amount of
Rs.3,56,081/-(including tax) was paid through cheques no-341314,
775575 and 341318 dated 08.08.2013 and 09.09.2013.
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That the respondent to dupe the complainants in their nefarious
het even executed buyer’s agreement Signed Between M/s Ansal
housing & construction Itd. and Mr Balvir Singh & Mrs Sunita Rani
dated 21-04-2014 just to create a false belief that the project shall
be completed in time bound manner and in the garb of this
agreement persistently raised demands due to which they were

able to extract huge amount of mnn.ey from the complainants.

That the total cost of the said un}t‘;&Rde} 55,771 /-out of this a sum
of Rs.20,71,389/- paid by tha."- E.Efiarcpmplamants in time bound
manner. It is pertinent to
statement the cn?p}a;ntﬁﬂ a gm uf Rs 20,71,389/-to the
respondent till ;Facbfuary Zﬂl?anﬁ before this builder was
demanded more thap 80% _amnun_t without doing appropriate
work on the said é:rq}et;t v}hum 1s'i]lagal'hrgd ;rbitrary

- here that according to the

That complainants 'ha"v_e paid all the instalments timely and
deposited Rs.20,71 SB‘J',"-éhat respondent in an endeavour to
extract money from ﬁtutﬁees demsgd a payment plan under which
respondent linked more than 35% amount of total paid against as
an advance rest 60% amount hnkgdwﬁh the construction of super
structure only of the total sale Eunsideratiun to the time lines,
which is not depended or co-related to the finishing of unit and
internal development of facilities amenities and after taking the
same respondent have not bothered to any development on the
project till date as a whole project not more than 40 % and in term
of particular tower just built a super structure only. Extracted the
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huge amount and not spend the money in project is illegal and

arbitrary and matter of investigation.

That complainants booked shop on dated 08.08.2013 (more than 6
year ago) and as per buyer agreement, builder is liable to offer
possession on before 21.07.2017 so far.

That as the delivery of the shuf: was due on July 2017 which was
prior to the coming into of ,fér:;e of the GST Act, 2016 ie.
01.07.2017, it is submitted- ﬂ?\d"ﬂ’f”c‘umnlamants are not liable to
incur additional ﬁnanﬁiﬂﬂhundewdfGST due to the delay caused by
the respondent. Therefure the resp{mdent should pay the GST on
behalf of the com plainants but justreversed builder collect the GST

from cnmplamanﬁ&mﬁ enjoy the Frput creuu qis afbunus this is also
matter of mvestlgégtﬁ'm

That the respondent has ipdg?g«&&bn ‘H;ﬂrl;gfnds of tricks and blatant
illegality in booking and dﬁf&mg&Tshﬂp/ufﬁce buyer's agreement
with a malicious iu&j fralidu&ﬁ Igtent!pﬂln- and caused deliberate
and intentional huge mental and physical harassment of the

complainants.

That the complainants communicate with respondent and asked
for delayed possession respondent show problem of financial
crunch other side builder extracted huge amount from complaints
and given loan to others, and project development abundant create

suspicion on builder intention.
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C. Relief sought by the complainants:

11. The complainants have sought following relief:

12.

13.

(@) Todirectthe respondent to complete the project and get
the occupancy certificate and handover the possession
of the shop no. 247 having a super area of 327 sq. ft. in
the project

(b) To direct the respandgn‘; to pay delay interest on paid
amount alnngwnth ﬁ?ﬂ(d_ente lite and future interest

il actua physical possession.

(c) To pass an u:d‘erﬁfa.i’rf;;ag}glc‘:}udjt of builder because
builder axh:;ct ‘more than 80%  but project still
mcamplgte more than ?0%.

(d) To dlrecttﬁe respundeht to quaslrr the nne-51ded clauses
from buyer s agreement.

On the date of hear1ng, thg aut.H'nﬂty explained to the

respondent/promoter éhu\.t{ tt'he Mnh‘ayentlun as alleged to have

been committed lg r%lati‘@ ?Sgﬂfﬂ %[ﬁ](ﬂ}ﬁf the Act to plead
guilty or not to plmdguﬂm L%

D. Reply by the despnndént- (~[2AN/

The complainants through an applicatidn form dated 08.08.2013
applied to the respondent for provisional allotment of a unit in its
project detailed above. The complainants, in pursuance of the
aforesaid application form, was allotted an independent unit

bearing no. shop 247, type of unit - shop, sales area 327 Sq. ft,
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(30.38 sq. mtrs.) in the project, namely, “Ansals Town walk”

situated at sector-104, Gurugram.

That without prejudice to the aforesaid and the rights of the
respondent, it is submitted that it would have handed over the
possession to the complainants within time had there been no force
majeure circumstances beyond the control of the respondent.
There had been several circmﬁnces which were absolutely
beyond the control of the. l‘é%ﬁandent such as orders dated
16.07.2012, 31.07.2012 and- 2‘1:&852&12 of the Hon'ble Punjab &
Haryana high court Egssgd 1? 'ei\nl,wr‘rtwtnpet‘itmn no.20032 of 2008
through which the sh’liﬂdng,‘wamon of water was banned being
is the backbone ofﬁ'bnStructiﬂri'pi'n;ess sirﬁﬂ}tﬁnenusiy, orders of
different dates ge‘!‘l by the Hnn’bla Naﬂur[ai Green Tribunal
restraining there R‘he excawn&'n w::ré( caumng air quality index
being worse, ma}'he han:nful to the public at large without
admitting any liability. Apﬁrt ﬁ'omxthe&e thé demonetization is also
one of the main fgrctars to de;ay in.giving pnssessinn to the home
buyers as demune‘ﬁzatlan ﬁatISEti aﬁrup& s’toppage of work in many
projects. The payments eslpecla}ly to workers were being made
only by liquid cashr ThE Sudie restriction on withdrawals led the
respondent’s inability to cope with the labour pressure. However,
the respondent is carrying its business in letter and spirit of the flat
buyer's agreement as well as in compliance of other local bodies of

Haryana government.
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The homebuyers are guilty of deposit their installment in time
causing thereby the respondent to slow the construction work, but
now the project has been completed. As stated above the
calculation and the amount so received would be subject to

verification of record of answering respondent.

It is submitted that in view of clause-30, the respondent was
required to handover the pnssesﬂug within a period of 42 months
from the date of execution ofhaﬁwmlt or within 42 months from
the date of obtaining all ﬂ%ﬁ;‘ﬁﬁuﬁgd sanctions and approval
necessary for 1::c:rmme':ni:.mmr;':mf st;f ﬁﬁnstruftinn whichever is later,
subject to timely paymenit nfail ‘the dues by buyer and subject to
force majeure circumstances. Further, it is also ¢clearly mentioned
in clause-30 of ﬂiéf}ig’reem;en-t tl'1a'1t tl"l_erél__ri- shall'be a grace period of
6 months a]lnwed'-‘tér;iﬁe dwelﬂpﬂr over and'qbove the period of 42

months as above in ﬂﬁering the ppsses,sinn of unit.

el

As far as labour cess, ﬁr?ﬁght“ng%ﬁﬂgs and Haryana VAT and GST
are concerned, thq%icegtraﬁjgu?rﬂgm;,ent tilLed such taxes, which are
still beyond the control of the respondent. It is specifically
mentioned in clause 7& 8 of agreement; the complainants were
agreed to pay in addition to basic sale price of the said unit he is
liable to pay EDC, IDC or any other statutory demand etc. The
respondent completed the structure and very soon is likely to go

issue of letter of offer of possession.

Itis submitted that all the queries of the complainants were always

attended by the respondent and its team. The respondent and its
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team were always there to redress the grievance of the
complainants, and always attended the communication not limited

up-to personal visit or telephone of the complainants.

Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed

documents.

The authority on the basis Eﬁmatiun and explanation and
,"'fhe ‘documents filed by the
complainants and thp“;gsﬁg:n _' At i j~a{@@¢pred view that there

is no need of furth;’@ta‘f'lngtmmmplmﬂt

other submissions made g.n

E. Jurisdiction d?’ the authority -

iml . | N

The plea of the I‘g&pup;de,ht regﬁrding Telﬂcﬂbn of complaint on
s NL R K 1/ 5

ground of jurisdict\fun"étaﬁds rejected, The-authority observes that

it has territorial as well a,gjsut;jeq; matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction * 2150

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.
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E. 1l Subject matter jurisdiction

The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per
the provisions of section 11(4) (a) of the act of 2016 leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

F. Findings on the nb]ectlnns mised by the respondent:

e
F1. Objection regarding dElEjﬁ"@.@tQ liorce majeure

The respondent promoterhas sr.‘bught fur‘ther extension for a period
of 6 months after the explryﬂfﬂ mnﬁths for unforeseen delays in
respect of the sald project. Tﬁe respundent raised the contention
that the cnnstru.cg?q of ther p{ﬂject as ;ielayed due to force
majeure cundltmns?jt is uhser?edrthat dI.P date nEpnssessmn as per
the agreement wag'\.?l 07. 201? By this thne,@eranstructiun of the
respondent’s project mu;t {]ave be_gﬂ CY b_,pleted as per timeline
mentioned in the agreemenL &x&cuted between the parties,
Therefore, it is Ei:pﬁreﬁf t@@dé}nu@dﬂﬁnn could not have
hampered the cnnstrur:hun actmties uf the respondent’s project.
Thus, the cnntennpn raised by the respondent in this regard stand
rejected. The other force majeure conditions mentioned by the
respondent are of usual nature and the same could not have led to
a delay of more than 5 years. Therefore, the respondent could not

be allowed to take advantage of its own wrongs/faults/deficiencies.
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F2. Objection regarding delayed payments
Though an objection has been taken in the written reply that the

complainants have failed to make regular payments as and when
demanded. So, it led to delay in completing the project. The
respondent had to arrange funds from outside for continuing the
project. However, the plea advanced in this regard is devoid of
merit. A perusal of statement of accounts shows otherwise wherein
like other allottees, the cun:q:ﬂafqglts had made payment of more
than 90% of the sale cunmdﬁgﬁq& ‘The payments made by the
allottees does not match tbj.' sb’age *axld e;‘taut of construction of the
project. So, this ple’,'a hasibeen tfken just.tn ‘make out a ground for
delay in cemplenng the project and the same heing one of the force

majeure. |

F3. Objection regarding jurisdiction of authority w.r.t. buyer’s

agreement executed priorto coming into force of the Act

Another contention of théresimi'f’dentfs‘tﬁat authority is deprived
of the jurisdictionito'go into gmﬁét’p “tation of, or rights of the
parties inter-se in accordance ‘with the flat buyer’s agreement
executed between the parﬁe'sﬁnd no a‘g;'éﬁmah_t for sale as referred
to under the provisions of the Act or the said rules has been
executed inter se parties. The authority is of the view that the Act
nowhere provides, nor can be so construed, that all previous
agreements will be re-written after coming into force of the Act.
Therefore, the provisions of the Act, rules and agreement have to

be read and interpreted harmoniously. However, if the Act has
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provided for dealing with certain specific provisions/situation in a

specific/particular manner, then that situation will be dealt with in

accordance with the Act and the rules after the date of coming into

force of the Act and the rules. Numerous provisions of the Act save

the provisions of the agreements made between the buyers and

sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and
others. (W.P 2737 of 2017) which provides as under:

119. Under the provisions of Section 18, the delay in handing over
the possession would beCaunted from the date mentioned in the
agreement for sale entered into by the romtoter and the allottee
prior to its registration RERA. Undertheprovisions of RERA,
the promoter is given a facilityta'revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate ifg of contgact between the ﬂdg_pl‘rrh aser and
the promoter.., = T Ik ]l=

i ?-:l | -~ o | l 1 ¥ . I.
122. We have already discussed that aﬂpueﬁmgfd;prqwﬂons of the
RERA are not retrospective in nature. They may to some extent be

having a retroact or quasi retroactive effect but then on that
ground the validi ~:.a}-r'm.'*ﬁﬁﬁfsJﬁn_s!‘ﬂI ‘RERA cannot be
challenged. The Parliament.is competent efiough to legislate law
having retrospective or retroactive effect. A law can be even
framed to aﬂ'ﬂ@{#ﬁﬁsﬁi@ / r:s}irﬁ_ginh fua; rights between
the parties in the larger p#bfrﬁ'@rﬁt. da nat have any doubt
In our mind that the RERA has been framed in the larger public
interest after a thorough study and discussion made at the highest
level by the Standing.Committee-and Select Committee, which
submitted its detailed reports.”

25. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the
Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to
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of completion. Hence in case of delay in the offer/delivery of

possession as per the terms and conditions of the agreement for

sale the allottee shall be entitled to the interest/delayed

possession charges on the reasonable rate of interest as provided

in Rule 15 of the rules and one sided, unfair and unreasonable

rate of compensation mentioned in the agreement for sale is
liable to be ignored.”

26. The agreements are sacrosanct save and except for the provisions

27.

which have been abrogated b;{r thgﬁgt itself. Further, it is noted that

the builder-buyer agreements: e }jeen executed in the manner

that there is no scope Ie_ﬂ,tét ’ﬁﬂnttee to negotiate any of the
clauses contained tharem ’l:haré%m the anthority is of the view
that the charges payable undenvariaus heads shall be payable as
per the agreed temm and conditions-of the ayeement subject to the
condition that th_e same’ ai’e m| accnrdfﬂnce with the
plans/permissions " apprave the respective
departments{cumpel;em aut;lans aﬂ are nut in contravention
of any other Act, rules, stathtéi,! meﬁtuns directions issued

thereunder and are not unrea,?'ogabjeagemrh;tant in nature.
G. Findings regal‘i]lﬁ‘grelfefkb%gﬁtb the mmplainants
Relief sought by the mmﬁlﬂn‘hms: The respondent immediately

be directed to grant the possession of unit along with compensation

for the delay caused herein to the complaint.

In the present complaint, the complainants intends to continue

with the project and is seeking delay possession charges as
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provided under the proviso to section 18(1) of the Act. Sec. 18(1)
proviso reads as under:

Section 18: - Return of amount and compensation

If the promoter fails to complete or is unable to give possession of
an apartment, plot or building, -

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the ha din, g puer of the possession, at such rate
as may be prescnbed £

As per clause 30 of t )’lﬂ an eht hugzers agreement dated
21.01.2014, the pnspésﬁiﬁn af «ﬁub;t?t‘t u?ut was to be handed
over by of 21.07. 25.131 At the-‘*lﬂftzs’e%!ai it is ’ﬂslévant to comment on
the preset pussg.-sisiun clause qf the agre&ment wherein the
possession has béen“ mb]ﬂcted to all kmds of terms and conditions
of this agreement and the complainants not being in default under
any provisions of fhis a_greerﬁent and compliance with all
provisions, formalities and. anciirHEntat!nn as prescribed by the
promoter. The d in@rpuratinn of such
conditions are no mﬁ Eug gﬂ? W o W heavily loaded
in favour of thekjp_;p{r.t?t:m: @gd‘ﬁ_qgain:bt the a!lnttee that even
formalities and documentations etc. as prescribed by the promoter
may make the possession clause irrelevant for the purpose of
allottee and the commitment date for handing over possession
loses its meaning. Clause 30 of the apartment buyer agreement (in

short, agreement) provides for handover possession and is

reproduced below:
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Clause 30:

“The Developer shall offer of possession of the unit any time, within
a period of 42 months from the date of execution of agreement or
within 42months from the date of obtaining all the required
sanctions and approval necessary for commencement of
construction, whichever is later subject to timely payment of all the
dues by buyer and subject to force majeure circumstances as
described in clause 31.Further there shall be a grace period of 6
months allowed to the developer over and above the period of
42months as above in offering the possession of the unit."

29. The apartment buyer's agreement is a pivotal legal document
which should ensure thattl}}eq_,ﬁ;lghts and liabilities of both
builders/promoters and buﬁgp%ﬁﬁo/ttee are protected candidly.
The apartment buyer’s agreement lays down the terms that govern
the sale of different Idnﬁs rofp?uperties like residentials,
commercials etc. b‘e&?een the Luyer and builder. Itis in the interest
of both the paréi;l: -ito have a~1._';i~éll-d}‘aftﬁii “apartment buyer's
agreement whicl%_ ‘ﬁn‘qid"ihei%ebjlé piéutéé:f'?ghe ;fghts of both the
builder and buyer"'i{'}_.g.’q;&gif?ﬁ%atg ei‘em»éfa dispute that may
arise. [t should be dm&edlnxﬁ‘éﬁ@ple -,ﬁd_.ﬁhambigunus language
which may be undegtncj:d"ﬁ?g*gﬁfﬁﬁmn_ man with an ordinary
educational hack%m}iﬁd{ fts}{?"gid éﬂnténa provision with regard
to stipulated time of delivery of possession of the apartment, plot
or building, as the case may be and the right of the buyer/allottee
in case of delay in possession of the unit. In pre-RERA period it was
a general practice among the promoters/developers to invariably
draft the terms of the apartment buyer's agreement in a manner
that benefited only the promoters/developers. It had arbitrary,

unilateral, and unclear clauses that either blatantly favoured the
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promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.

The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this

agreement and the cumplalnanw nut being in default under any

provisions, formalities and. ' ,tmn as prescribed by the

promoter. The draft};g.gf tglst’,glgmae 399 mcurparatmn of such
conditions are not ﬁn]j? Vﬁgﬂe@nd lmcertam but so heavily loaded
in favour of the pz‘bmuter and agamst the ailnttee that even a single
default by the allottee in fulf'lllng formalities and documentations
etc. as prescribed by the prt:mute;f may make the possession clause
irrelevant for the purpose of a!lutiee aué the commitment date for
handing over pussesmdn"la&ﬂ its meanmg The incorporation of
such clause in theip ‘E:gr!f agreement by the promoter is
just to evade thej}a ;tjri:p s timely ‘delivery of subject unit
and to deprive the allottée jof his right acc¢ruing after delay in
possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no option but

to sign on the dotted lines.

Admissibility of grace period: The respondent promoter has

proposed to hand over the possession of the apartment within 42
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months from the date of execution of the agreement or fulfilment of
the preconditions imposed thereunder. Further, the respondent
has sought 6 months grace period for offering possession of the unit
and the respondent has failed to offer of possession even after the
lapse of grace period of 6 months and till date. The respondent
raised the contention that the construction of the project was
delayed due to force majeure which were beyond the control of the
respondent promoter. Also, the;ﬂilotteee should not be allowed to

i

suffer due to the fault of the rgsﬁtynglﬂht promoter. It may be stated
that asking for extension, of tlme i_n completing the construction is
not a statutory nghf ne‘rhésit Eleeﬂ previded in the rules. This is a
concept which has bEen evelved b}' the prﬂmuter themselves and
now it has becenie# very cemme&l praauce tu Eeter such a clause
in the agreement ec\uted betw?en theiprg?netgr and the allotee.
It needs to be emphasi'md that for availing further period for
completing the censtrueﬁeﬂ tl{ia premeter must make out or
establish some cempelling Circumstanees which were in fact
beyond his centr%l whﬂeu carrylng eu;f the construction due to
which the completion of the._eene;rucuen of the project or tower or
a block could not be éeﬁipieted within the stipulated time. Now,
turning to the facts of the present case the respondent promoter
has not assigned such compelling reasons as to why and how it is
entitled for further extension of time 6 months in delivering the
possession of the unit. Accordingly, this grace period of 6 months

cannot be allowed to the promoter at this stage.
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Admissibility of delay possession charges at prescribed rate of
interest: The complainants is seeking delay possession charges
however, proviso to section 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced

i bt b

5 -_-'. .'::I‘.‘-"' I-; j'..* .
as under: DT 4

Rule 15. Prescﬁbeg.w,’ﬁﬁﬁ:ereﬂ- [Proviso to section 12,

section 18 unqﬁt_iﬁfserb‘onu{#} and subsection (7) of section

19] PO =0y

(1)  For thepurpose of proviso to Seetion 12; section 18; and
subj-sections ( 4f&ﬁdfﬁaf section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal costof lending rate +2%.:
Provided that in case the State Bank of India marginal
cost 'af lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India wﬁ;ﬁﬂmﬁme to time for lending

to the generalpublic, -\

The legislature ini qﬂﬂnnﬁ{@thfsu rdinate legislation under

%,

the provision of rule i%-bf'&é?lﬁeg;'~hds etermined the prescribed
rate of interest. The na:fa?' of linterest 'so 'determined by the
legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e, 19.08.2021 is @ 7.30%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2% i.e., 9.30%.
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36.
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The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the puxppse of this clause—
(i)  the rate uf:’nw_ ehargeable from the allottee by the
promater, in case o _.dgfamr, shall be equal to the rate of
interest which E-jfvrﬁa;er shall be liable to pay the

allottee, in. case o default.
(ii) the mterr&t payab, byr#e promarer to the allottee shall

be rg{ h‘r:efs ived the amount or
any pari rherm? nff_ he dure nmuunt or part thereof
interest thereon isrefunded, and the interest payable

by! the allottee to the prﬁmdter.&'i‘odﬂ Ee from the date the

aﬂ;med',dgfam'm in ﬂaymenﬁ to r.i‘re pmmarer till the date
it r;th;ard;"

Therefore, interest on ﬂm‘ﬂ?elay Ea,pmepfs from the complainants
shall be charged at the prescﬁbed rate ie, 9.30% by the

respondent/promoter wh‘!,ch El&samg as is being granted to the
complainants in c!se?oﬁ:leﬁ %n‘gsessguﬁ char‘ges

|
On consideration of the t!réum‘sxanrze‘s,.- the evidence and other

record and submissions made by the complainants and the
respondent and based on the findings of the authority regarding
contravention as per provisions of Act, the authority is satisfied
that the respondent is in contravention of the provisions of the Act.
By virtue of clause 30 of the buyer's agreement executed between

the parties on 21.01.2014, possession of the booked unit was to be
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delivered within a period of 42 months from the date of execution
of the agreement, which comes out to be 21.07.2017.
The six months of grace period is not allowed as the respondent has
not offered the offer of possession till date.

Accordingly, the non-compliance of the mandate contained in
section 11 (4)(a) of the Act on the part of the respondent is
established. As such the cumpjﬁlnants are entitled for delayed
possession charges @9.30% p@“‘wﬁ&ﬂ from due date of possession
i.e. 21.07.2017 till handing.ov er

1 AY N4

receipt of valid nccupa‘tlph ce gate a,s per section 18(1) of the
Act read with the rule 15 nftl\e rules,

H. Directions of the authority .

Hence, the authbg‘]tys hereb;f stses tpis order and issue the
following dlrecnaps hhder secq:mn 3? nf the Act to ensure
compliance of nbhgaﬁhn f;sfstgu_l'gg pru:ﬁn,laer as per the function
entrusted to the authoribhlmﬁeﬁtdﬁgpﬂ{ﬂ of the Act of 2016:

i.  The respondent shall| I ay interest at the prescribed rate i.e.
9.30% per annum fnr‘bvbrjjfmnnth“nfdeiay on the amount
paid by the -qnmpiaingntﬁ_f;om-_d_ue date of possession i.e.
21.07.2017 till handing over of possession after the date of
receipt of valid occupation certificate as per section 18(1)
of the Act read with the rule 15 of the rules.

ii. The respondent is directed to pay arrears of interest
accrued within 90 days from the date of order and

thereafter monthly payment of interest to be paid till offer
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of possession shall be paid on or before the 10% of each
succeeding month,

ili. The complainants are also directed to make payment
/arrears if any due to the respondent at the equitable rate
of interest i.e 9.30% per annum.

iv. The respondent shall not charge anything from the
complainants which is not the part of buyer’s agreement.
The respondent is not 9nni,ﬂed to charge holding charges
from the cnmpiaman@fﬂlgﬁ?es at any point of time even
after being part nTthe Enigldm- buyer s agreement as per law
settled by hon»bla sup:et;re cﬂhrt in mwl appeal nos. 3864-
3839/202{} nn14 12 2{120

Complaint stanc{s-diﬂpased af

File be cunsigned;t"i:; registry.

N
¥

\ 7o E A
[Saré: Kumar) ) (Vijay KL%GT:?&I]
Member | /% '] ; Member
Haryana Real Estate Regulatory Authority, Gurugram
| Datep:w.ua.znn

Judgement uploaded on 18.10.2021.
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