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= GURUGRAM Complaint No. 4831 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 1 48310f2020

First date of hearing: 23.02.2021
Date of decision : 19.08.2021

1. Mr. Anil Anand

2. Mrs. Priya Anand

R/0: - House no. 1009, Sector-16, Faridabad,

Haryana-121002 Complainants

M/s Ansal Housing and Cunsﬁ'ﬁeﬁﬁﬁl.td
Registered office at: - 15 UGF, Indraprakash,
21, Barakhambha Rpad::-ﬂ'gw.ﬂplﬁiﬂg@&ﬂ;"t Respondent

RiTTTE iy
CORAM: _
Shri Samir Kumar Member
Shri V.K. Goyal | Member
APPEARANCE:
Ms. Priyanka Agarwal Advocate for the Complainants
Ms. Meena Hooda Advacate for the Respondent
ORDER

1. The present complaint dated 23.12:.2020 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or
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the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter-se them.
Unit and project related details
The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the possession, delay period, if any, have been
detailed in the following tabular form:

S.No.

Information

Ansal Hub 83 Boulevard,
Sector-83, Gurugram

2. 'y 98.781 acres
3. project "Commercial project over an
.b-/ Nt i B0 acres (part of
</ R acres residential
. | o ud ﬂtteﬁ colony)
4. | DTCP license no. and validity | a) 71 of 2010 dated
status | . N | | 15.09.2010 valid upto
\ .\;-3}41 u 09.2018
\,,H?:@..,, -tk 113 of 2008 dated
s REY 21 01.06.2008
3 Name ns nssum Properties Pvt.
i I{ !: l ite Developers Pvt.
td. and 28 others
6. RERA geg;sgeraﬂg nntﬁegist#lﬂéc}' ng:si:ared vide registration
no. 09 of 2018 dated
08.01.2018
f f Validity status 31.12.2020
8. Date of building plan approval | 25.07.2014
9. Date of booking 12.04.2013
(Page no. 18 of the
complaint)
10. | Unit no. G-082

Page 2 of 27




B.

HARERA

= GURUGRAM

Complaint No. 4831 of 2020

(Page no. 24 of the
complaint)
11. | Unit measuring 278 sq. ft.
(Page no. 24 of the
complaint)
12. | Date of execution of developer | 03.02.2015 N
buyer agreement (Page no. 20 of the
complaint)
13. |Due date of delivery of|03.08.2018
Possession (Calculated from the date of
(As per clause 30, thq@éluger agreement since it was
shall offer possession ofthe unit | executed at a later date than
within 42 il”:'l":"' e d approval of the building
of execution taigj'ﬁ@'nqnt }\plan)
within nonths ?"ﬁi? Yo :*-.._
of obtaining /all the - e
1 T 6 m‘lgz:hsm;ce - ira:e period is not
period) | o | \f .1\\
14, Paymétﬁpl"gnf | | “Construction linked payment
"« 73' '-¢ | Fﬁge‘nu 41 of the
GO\ \ﬂ\ | | év?u{):amt]
15. | Total sale cans_:dmuan"j 1)V Rs. 40,05,110.66/-
| | (Page no. 47 of the
i ] | complaint)
16. £ retei 7 I’3313.535.13;-
complainaats \ =~ | 1~ [ [(Pageno. 46 of the
TR T Feomplaint)
17. | Occupation Certificate Not obtained
18. | Offer of possession Not offered
19. | Delay in  handing over|3 years 16 days
possession till the date of
decision i.e., 19.08.2021
Facts of the complaint
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That the complainants were subjected to unethical trade

practice as well as of harassment, the developer buyer

agreement clause of escalation cost, many hidden charges
which will be forcedly imposed on buyer at the time of
possession as tactics and practice used by builder guise of a
biased, arbitrary and one sided. The developer buyer
agreement executed between respondent and the
complainants mentioned _in _developer's representations,
DTCP given the llcensa?ﬁ_ ulﬂ dated 15.09.2010.

That based on the prnrﬁfﬁﬁ&and commitment made by the
respondent, the camplamants bu\ked a shop admeasuring
278 sq. ft. bearing no. G- 082 in the‘«commercial project of the
respondent namﬂy. Ansais HUBBB B'nulevard" sector-83
Gurugram, Hary!ana The iniﬂal bunkmg amount of Rs.
7,00,000/- ftnciudmg tax) was @:d thrnugh cheque no.
988086 dated 12[.34@013 | | VO

That the respnnd’&lk\m'dﬁ‘pe ﬂi‘a etg’r‘nﬁ}éﬂmnts in its nefarious
net even executed the- dweinper buyer agreement on
03.02.2015. 'fhe rgsﬁpn;e?nt Igrea%d fglse belief that the

project shall be completed in time buund manner and in the

garb of this agreement persistently raised demands with
threat of levying interest at a compound rate of 24% for any
delay in payment. Due to persistent demands and threats of
levying interest for payment delay they were able to extract
huge amount of money from the complainants.

That it was submitted that as per clause 23 of the developer
buyer agreement the buyer was charged very high interest
rate ie, 24% per annum, compounded quarterly.
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Furthermore, according to clause 24 of agreement if buyer

fails to pay due instalment within stipulated period, the
respondent could cancel the agreement and forfeit the earnest
money, without giving any notice to buyer which in itself is
perverse in nature.

7. That the complainants further submitted that as per clause 34,
the developer/respondent had very cleverly and specifically
accepted a meagre llablllty to pay Rs. 5 per sq. ft./per month

t'] 'L'-'

on the super area for thel_ {
8. That the total cost of the

iy, 4qoffering of possession.,

_ &ﬁ@p is Rs. 40,05,110.66/- and a
sum of Rs. 33,58, il3[ pai aid*by the complainants in
time bound ma\( Tﬁsaﬁo ﬁhbq%ﬂted more than 80%
of the total sﬁtﬁ‘tﬁien Frm;:' ;cile mmﬁhﬁtants within 4 years.
This amount was taken by the resppndqnt through fraudulent
means by erecting a bare structure’within 2018. The
respondent has takeu from the cgmpliiﬁanu the total sum

within 4 years. “This: arqdﬁﬂffm tqkén by the respondent
through fraudulent meafis bﬂy'ﬁré'&f ing a bare structure within

2018. The r%pﬁu}e’% dﬁ%-ﬂ:ﬂﬁa{% the project after

collecting mungy :}md thpr,e hp.v) l;neep l,lttle progress in
construction.. . - . L

9. That as per section 19 (6) the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred to as the Act)
complainants have fulfilled their responsibility in regard to
making the necessary payments in the manner and within the
time specified in the said agreement. Therefore, the
complainants herein are not in breach of any of its terms of the

agreement.
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10.

;i

12.

13.

14.

1.

That complainants booked a shop on 12.04.2013 (more than 7
years ago) and as per developer buyer agreement,
respondent/ builder is liable to offer possession on before
03.08.2018 so far (clause no.30).

That the builder started construction work almost 7 years
back and quickly erected a bare structure with the sole
intention of taking money from buyers on construction-linked
instalments. The respundent,/builder is not completing the
project and intending tu dalﬁ;( the project. The 7 years long
period has made adver‘aa ﬁéc; on construction quality of

ﬁ"d (Al . “”»-,
project. ,11.4 *i' LU AN\

n“lhi'\r

That the requndépr hqs }Eﬁﬂgﬁnm :%U kinds of tricks and
blatant 11Iegﬂ}ity in taidhg money t;'u’m‘.tgh booking and
drafting of c{ew;lbper buyer, gre vdth a malicious and
fraudulent igfﬂﬂ bn(‘i € séd ehlae and intentional
mental and physica‘ilnharassrﬁtenfniﬁfa eamplainants

That the cumplainam‘s cnmmunicated ‘with respondent and
asked for delayed pﬂssemtm hut the respondent showed
problem of ﬁnﬁndaﬁ cimfch, w}#@ created suspicion on

builder’s intentions. .. — _
That the complainants Wroteseveral emalls to respondent and
requested for possession, but the respondent did not bother to
respond till date.

That keeping in view the snail paced work at the construction
site and half-hearted promises of the respondent, the chances
of getting physical possession of the assured shop in near
future seems bleak and that the same is evident of the

irresponsible and haphazard attitude and conduct of the
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16.

17.

respondent, consequently injuring the interest of the buyers
including the complainants who have spent his entire hard
earned savings and taken interest bearing loan in order to buy
their home and stands at a crossroads to nowhere. The
inconsistent and lethargic manner, in which the respondent
conducted its business and their lack of commitment in
completing the project on time, has caused the complainants
great financial and emntirmal tjistress and loss.

That it was submitted thzgt ca

ise of action to file the instant

”*_“_,n the jurisdiction of this
authority as the uﬁit whleh is thé' 'subject matter of this
complaint is s;tuatved in s&ctnr B§ Gurug‘ram which is within

complaint has nccurreﬁ"‘f /ith

the Junsdictian uf this authnrity

Relief suugt@t'ﬁ)ﬁthe dumplalnantﬁ. } |

1) To direct tﬂeres&no&nd&nt to payiat}ebl@ed interest on paid
amount Rs, 33.58 5_95.12_3[ tl’lj,phandmg over of the
physical pussessﬁ:'ﬁ'h.q,_ i h"f: *-’U

2) To direct the: res:pur@&pt :tm nplete the project the
immediately and hand ém!r the'pi Ees%mn of the shop with
all basic amenities mentioned in developer buyer agreement.

3) To direct the respondent to quash the one-sided clauses in
developer buyer agreement.

4) To direct the payment of GST amount by the respondent
which is levied upon the complainants.

On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to
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have been committed in relation to section 11(4)(a) of the Act
to plead guilty or not to plead guilty.

D. Reply by the respondent

16. The respondent has contested the complaint on the following

L

grounds:

That the present complaint is neither maintainable nor
tenable by both law and facts. It was submitted that the
present complaint is not maintamahle before this authority.
The complainants havé iled ﬂ}g present complaint seeking
refund and mt?_;eis'ti "it} f r"é‘?qg:fully submitted that
complaints pgrta[ﬁiyg%é reft . gbinﬁbnsatmn and interest
are to be der:kfed be tﬁﬁ"ad]n’fficanﬁg%fﬁcer under Section
71 of the Rea'l f'Estate (Regulatio arﬁ Dévelnpment] Act,
2016 (hereinafter be referred to “the Act” for short) read
with Rule 29 of the Haryana Real Elsl':'ate (Regulation and
Development) n,ﬂ\:sl 2&1? £hareih@ »be referred to as “the
Rules”) and not by thls‘:atﬁﬂuﬁby' he present complaint is
liable to be sﬁisﬁd on th@?'gfb cgalnme

That even oile?\ﬁseuthe complai Maﬁe no locus-standi
and cause of action}tofile e presdst camplaint. The present
complaint is based on an erroneous interpretation of the

provisions of the Act as well as an incorrect understanding
of the terms and conditions of the developer buyer
agreement dated 03.02.2015, as shall be evident from the

submissions made in the following paragraphs of the present

reply.
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111

V.

That the respondent was granted Licence No.71 of 2010
dated 15.09.2010, received from the Director General, Town
and Country Planning, Chandigarh, Haryana (DGTCP) for
developing its project.

That the complainants approached the respondent
sometime in the year 2015 for the purchase of an
independent unit in its upcoming residential project “Ansals
HUB 83 Boulevard” {hereinafter “the project”) situated in
sector-83, village Tikampu.% Gurugram It was submitted
that the complainants prlpr tp appreaching the respondent,

had conducted extene}ve* ‘and thependent enquiries
regarding the#ﬁrﬂ?ee‘t énd 1t wa? nhlyﬁer the complainants
were fully sﬂtﬁﬁed with regerd to allflepects of the project,

including b‘ulLP not limited to the cﬂgac&yﬂﬁ the respondents
to undertal%éflé/efepmenﬂlef th sdﬁle. The complainants
took an independéu; and mferme ligtaieion to purchase the
unit, un—lnﬂuenteg man}’ ﬂighney

That thereafter the eemp!aman[s applied to respondent for
provisional allatmnt of a unit in the preiect on 03.02.2015.
The cemplamants in. pursuam:enf the aferesald application
form, were ellettediah indépendent Lﬁllt bearing No. G-082,
Ansal HUB 83 Boulevard situated at sector-83, Gurugram.
The complainants consciously and wilfully opted for a
construction linked plan for remittance of the sale
consideration for the unit in question and further
represented to the respondent that the complainants shall
remit every instalment on time as per the payment schedule.

The respondent had no reason to suspect the bona-fide of the
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VL

VIL.

complainants. The complainants further undertake to be
bound by the terms and conditions of the application form as
well as the developer buyer’s agreement.

Thatitis further submitted that despite there being a number
of defaulters in the project, the respondent itself infused
funds into the project and has diligently developed the
project in question. It is also submitted that the construction
work of the project is sw{ng on full mode and the work will
1 regatime period had there been
no force majeure. & @;T fﬁ,i’

That without pre;ﬁdme to I;PE& afu{esmd and the rights of the
respondents, ft Wsubnfm&d?ﬁat the respondents would
have handed m‘.rer the possessiun to the complainants within

rhir

be completed within P, :

time had there been no force majﬂure circumstances beyond
the control of thé }regpunden tliérea l!lad been several
circumstances\ wlﬂqp era afasu ely Jﬁeyond and out of
control of the re‘hp'oﬁ n #%ch@mdirs dated 16.07.2012,
31.07.2012 and 21.08:2012 of the Hon'ble Punjab & Haryana
High Court ?uﬁ' Pa% é % ﬁ R }%tmn No.20032 of
2008 through which the shuc fext;acnun of water was
banned which’ is the hackbone o!' cljunstrucnnn process,
simultaneously orders at different dates passed by the
Hon'’ble National Green Tribunal restraining thereby the
excavation work causing Air Quality Index being worse,
maybe harmful to the public at large without admitting any
liability. Apart from these the demonetization is also one of
the main factors to delay in giving possession to the home

buyers as demonetization caused abrupt stoppage of work in
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VIIL

IX.

HARERA

many projects. The payments especially to workers to only
by liquid cash. The sudden restriction on withdrawals led the
respondent unable to cope with the labour pressure.
However, the respondents are carrying its business in letter
and spirit of the flat buyer's agreement as well as in
compliance of other local bodies of Haryana Government as
well as Govt. of Haryana or the Central Govt., as the case may
be.

That the respondent is r ‘-, ___g its business in letter and
uye ?@ﬁ'eement but due to COVID 19
the lockdown wgsﬁupnsgﬁ ug}’m_qﬁt the country in March,
2020 whlch,‘# *C’Lﬁqﬁr r \fie construction and

cunsequent}‘}l!&#{pundmt was not Q[g to handover the

spirit of the developer

possession na ﬁine asthe sa&na wa;s be cm‘cﬂ the control of the
respondent; |\ <1 | L!» - J
That, itis suhmttsefd that the comp ntisnot maintainable or
tenable under the eyes of law, as’ the complainants have not
approached this authd’rity "with clean hands and has not
disclosed th}é@ﬁdéﬂgt l ﬁ .rtéﬁates to this case of
complaint. Thg cump iuants *us, has approached the
authority wrlth unéiéa hands and \has suppressed and
concealed the material facts and proceedings which has
direct bearing on the very maintainability of purported
complaint and if there had been disclosure of these material
facts and proceedings.

That without admitting or acknowledging the truth or
legality of the allegations advanced by the complainants and
without prejudice to the contentions of the respondents, it
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XL

XIL

was respectfully submitted that the provisions of the Act are
not retrospective in nature. The provisions of the Act cannot
undo or modify the terms of an agreement duly executed
prior to coming into effect of the Act. It was further submitted
that merely because the Act applies to ongoing projects
which registered with the authority, the Act cannot be said to
be operating retrospectively. The provisions of the Act relied
upon by the cnmplamants segkmg interest cannot be called

1 :
'-"1-

in to aid in derugatmnaﬂ b __",__"{rance of the provisions of the

: : ,E:Ir was further submitted that
the interest for” the a![eg*ed deiay demanded by the
complainants is, beyond, tﬁe stoBe ufme buyer’s agreement.

developer buyer’s agree

The camp!ainants cannat deman(f _any interest or
compensatfo&h%ynnd t'ﬁetarms and cdnditiuns incorporated
in the buyer s-agreeme&t. The :urilpla‘nants cannot demand
any mterest«. Brt‘qgmpenaatm jlh!aﬁnﬁ the terms and

conditions 1nca?pg€q‘ts¢1\ﬁﬁwfs/ agreement.

That, it is also worthwhile tu mention here that the
allegations ﬁaﬁng éeeg l&&e\d E‘h&ls complaint are with
regard to cheating and allurmg which only can be decided by
the Hon'ble Civil Court and in these scenarios this authority
also lacks jurisdiction.

That, it was submitted that several allottees, including the
complainants, has defaulted in timely remittance of the
payment of instalment which was an essential, crucial and an
indispensable requirement for conceptualisation and
development of the project in question. Furthermore, when

the proposed allottees defaulted in their payment as per
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schedule agreed upon, the failure has a cascading effecting on

the operation and the cost for proper execution of the project
increase exponentially whereas enormous business losses
befall upon the respondents. The respondents, despite
default of several allottees has diligently and earnest pursued
the development of the project in question and has

constructed the project in question as expeditiously as

possible. It was further submitted that the respondents had

b !

1.-\-..-;‘..

applied for reglstratinn '_ h the authority of the said project
g S
by giving afresh date fﬂ?:ﬁfﬁl?‘g of possession. It is evident

from the entire ﬂ%nc?‘iqt‘ Evepfs *t&\t no illegality can be

attributed to r_‘l’g\e‘?ﬁﬁ d{rrl:, Wons levelled by the

it
cumplamanfs*‘ are totally baselem ’[3hus it is most

respectfully wtjimittad that the ptljgseﬁt- _cumplaint deserves
im1t o - N "
to be dismissed at the vary-threshuld; :

17. Copies of all the mlevpht dgcmnents‘figyggbeen filed and placed
on the record. The;?' au ']s?.nﬁt in dispute. Hence, the

complaint can be de:eideg i&}s these undisputed
documents anE s&bmlimh th& p'ﬁf'ﬁes

E. Jurisdictior{ofthe authority— | ¢ /- |\ /

The authority has complete territorial and subject matter
jurisdiction to adjudicate the present complaint for the

reasons given below:
E. 1 Territorial jurisdiction

18. As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
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19.

20.

'3

jurisdiction of Real Estate Regulatory Authority, Gurugram shall
be entire Gurugram District for all purpose with offices situated
in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District,
therefore this authority has complete territorial jurisdiction to
deal with the present complaint.

E.Il  Subject matter jurisdiction

The authority has complete jurisdiction to decide the complaint
regarding non-compliance ujf_ﬂbiigaﬁnns by the promoter as per
provisions of sectinn 11{4}[3] of the Act leaving aside

compensation which is to be decided by the adjudicating officer

"l"l--h'r."’

if pursued by the cnmplamants ata ]ater stage

Findings on the nb}ectinns ralsed by the mspundent.

ol
F1. ﬂbjeq:lnn regarding gprtudl . qﬂl;e complaint w.r.t
the apaﬂm_ﬁnt buyer's agre ment executed prior to
cumingi orce of the Act. 3,.." ‘:ﬂ

The respondent S'ubmitted :.hat {:he A'.‘umplamt is neither

maintainable nor ténable snd ¢ liable to be outrightly
dismissed as the apartment buyer's agreement was executed
between the complainants and th% respondent prior to the
enactment of the Act and the prwt;mn of the said Act cannot
be applied retrospectively.

The authority is of the view that the provisions of the Act are
quasi retroactive to some extent in operation and will be
applicable to the agreements for sale entered into even prior
to coming into operation of the Act where the transaction are
still in the process of completion. The Act nowhere provides,

nor can be so construed, that all previous agreements will be
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re-written after coming into force of the Act. Therefore, the

provisions of the Act, rules and agreement have to be read and
interpreted harmoniously. However, if the Act has provided
for dealing with certain specific provisions/situation in a
specific/particular manner, then that situation will be dealt
with in accordance with the Act and the rules after the date of
coming into force of the Act and the rules. Numerous

provisions of the Act save the provisiuns of the agreements

Suburban Pvt. Ltﬂ:“fp‘ u@f«fm 0 (W.P 2737 of 2017)
which provides au; umfer: ! ?‘“‘ . (f

“119, Undér ﬁle pmwsfuns nf Secﬂan 13 the delay in handing
over the possession would be counted from the date
mentigned in the agreement fdr sal emered into by the
meﬂﬂﬂﬁﬂ?e allo pnur f# istration under
RE *-lﬂn o ﬁ{h provisions of e promoter is

givena pletion of project
and dee he . 4 The RERA does not
contemplate ritin, _"_ f o cf between the flat

122, We have a!ready d k a.': abuve stuted provisions of

the e. They may to
som asi retroactive
effect ut then an groun e validity of the

provisions of RERA canﬁ&r b& allenged. The Parliament
is cﬂmpetanrdmugh to!egfsla!e law having retrospective
or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the
larger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.”
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22. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in operation and will be

_ T .  the A : "
transaction gre still fn.ﬂm__ process of completion. Hence in

case of delay in the offer/delivery of possession as per the

I Jghe agreement for sale the
allottee s!;wfr be; ﬁ!nﬂed {tb the interest/delayed
passesgﬂnﬂtgmﬁuﬁ' tf’tq mr\iﬁ:q:{ih rate of interest as
pmv;ﬁ@{?ﬂfufe Iwﬂrﬁﬁ?&' cmq%e sided, unfair and
unrémnﬁbfe mre af nsanmLmaFnaned in the
agrbéﬁe*t for sﬁ!ﬁ s ﬁqb!&-tﬂ nb:re;f ‘

23. The agreememes ‘are sacrosanct ﬂavé‘ ,:mﬂ except for the

provisions wh’-iclf M Le&n abmﬁat&l by the Act itself.
Further, it is noted that the bui]tfe’f—buyer agreements have

terms and conditio

been executed in the mannér that there is no scope left to the
allottee to ngg@q@rg éf h %ﬁis? ﬁgontamed therein.
Therefore, the aul;hn;;tty is of the \ria,w thqt the charges payable
under various-heads shall be‘payablé as per the agreed terms
and conditions of the agreement subject to the condition that
the same are in accordance with the plans/permissions
approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules
and regulations made thereunder and are not unreasonable or

exorbitant in nature. Hence, in the light of above-mentioned
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24.

25,

reasons, the contention of the respondent w.r.t. jurisdiction
stands rejected.

F2. Objection regarding delay due to force majeure

The respondent promoters have sought further extension for
a period of 6 months after the expiry of 42 months for
unforeseen delays in respect of the said project. The
respondent raised the contention that the construction of the
project was delayed due tuj;;frr{e majeure conditions including
demonetization and the :'ﬂc _L__*",';'ﬁassed by the Hon'ble NGT
including others. It was mmeﬂ that due date of possession
as per the agreement wai ﬂB 08. 201’3 wherein the event of
demonetization nccurred in Nﬂvémhei' 2016 By this time, the

major construction of the respnndent sproject must have been
completed as: per tlmﬂlline men_:'unéd in the agreement
executed betwpen ;thg p?rtles There re, it is apparent that

i .
demnnettzatiun ﬁaﬁlﬂ not have h pﬁ'ed the construction

activities of the ra{l{an%ergf\ipm-%& jf:hus the contentions

raised by the respondent inthis regard stand rejected. The
other force nfajéhra %néiéar%m%iné}by the respondent
are of usual nature and the same could not have led to a delay
of more than 3 years. Therefore, the respondent could be
allowed to take advantage of its own

wrongs/faults/deficiencies.
F3. Objection regarding delayed payments

Though an objection has been taken in the written reply that
the complainants failed to make regular payments as and

when demanded. So, it led to delay in completing the project.
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26,

The respondent had to arrange funds from outside for
continuing the project. However, the plea advanced in this
regard is devoid of merit. A perusal of statement of accounts
shows otherwise wherein like other allottees, the
complainants had paid more than 75% of the sale
consideration. The payments made by the allottee does not
match the stage and extent of construction of the project. So,
this plea has been taken just to make out a ground for delay in
completing the project and the same being one of the force

majeure.

Delay possessi gl:%pfge

delayed pusses’siﬁn“interest to the mmpl\a’{gints
In the present qumplaint the cnmplamapts intend to continue
with the praiect and are seeking déiay pnssessmn charges at
prescribed rate uﬁintﬁrest on amnurﬂ: already paid by them as

provided under the. Emﬂsb tﬁ saqﬁm 18(1) of the Act which
reads as under: - u

“Section ?-?ﬁeﬁa ogmﬁ viueon}pmsnﬁnn

18(1). If the promater fa:.“s to cu Jlete or is unable to give
possession qf qn ﬂpqr;ment.gﬂut, drﬁuﬂﬁfrig -

...........................

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

27. Clause 30 of the flat buyer's agreement (in short, the

agreement) dated 03.02.2015, provides for handing over of

possession and is reproduced below:
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“30. Possession

“The developer shall offer possession of the unit any time,
within a period of 42 months from date of execution of
agreement or within 42 months from the date of obtaining
all the required sanctions and approval necessary for
commencement of construction, whichever is later su bject to
timely payment of all the dues by Buyer and subject to force-
majeure circumstances as described in clause 31. Further,
there shall be a grace period of 6 months allowed to the
Developer over and above the period of 42 months as above
in offering the possession of the Unit.”

28. The apartment buyer’s agreement is a pivotal legal document

which should ensure that the rights and liabilities of both
builders/promoters and :I”-'ﬁ“i:y_&rs /allottee are protected
candidly. The apartmant?pyer*s agreement lays down the
terms that guvg;n'gﬁé-_rs"glaf?f mff%r%ntlmnds of properties like
residentials, commercials ete. between the buyer and builder.
It is in the u:;te::est of bu_th the par_i;ieétd -h'a_we a well-drafted
apartment buyer's a@-eéﬁépt Whi?h :x?ni{ld thereby protect
the rights of both:the builder and buyer in the unfortunate
event of a dispute-thﬂt_may-arise.--ﬁ' should be drafted in the
simple and unamb'fgupus language which may be understood
by a common.man with an.ordinary -educational background.
It should cun&iﬁ.aﬁf%wiﬁidh with t'fégard tostipulated time of
delivery of possession of the apartment, plot or building, as the
case may be and the right of the buyer/allottee in case of delay
in possession of the unit. In pre-RERA period it was a general
practice among the promoters /developers to invariably draft
the terms of the apartment buyer’s agreement in a manner
that benefited only the promoters/developers. It had

arbitrary, unilateral, and unclear clauses that either blatantly
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30.

favoured the promoters/developers or gave them the benefit
of doubt because of the total absence of clarity over the matter.
The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-
set possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and the complainant not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities: anq’\ﬂgcumentatmn as prescribed by
the promoter. The dra&ﬁ;g@f ﬂiis clause and incorporation of
such conditions are not anty vague and uncertain but so
heavily loaded iu iavuur qf thé prpmo“ter and against the
allottee that even a single de:fault by the allottee in fulfilling
formalities and ducumentahuns etc. as prescribed by the
promoter may-make the possessma clause irrelevant for the
purpose nfalllnttee and the commitment date for handing over
possession loses its ThEanin'ig"l‘he In’curpuratiun of such clause
in the apartment buyer s‘agreement by the promoter is just to
evade the liabjhty taw.arﬂsi‘imply &eﬁyery of subject unit and
to deprive the allottee of his. rpglqt accruing after delay in
possession. This is }uSt to cummant as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no option
but to sign on the dotted lines.

The respondent promoter has proposed to handover the
possession of the subject apartment within a period of 42
months from the execution of the agreement or the date of

approval of building plans and/or fulfilment of the
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31

preconditions imposed thereunder plus 6 months' grace
period for unforeseen delays beyond the reasonable control of

the company i.e., the respondent/promoter.

Further, the authority in the present case observed that, the
respondent has not kept the reasonable balance between his
own rights and the rights of the complainants/allottees. The
respondent has acted in a pre-determined and preordained
manner. The respandenth&s acted in a highly discriminatory
and arbitrary manner. Tpegdt it;{questiun was booked by the
complainants on 12, 0452@13* hnd the developer buyer’s
agreement was exemtﬁdfhe;ween the respondent and the
complainants on 03.02.2015. The date of approval of building
plan was 25.07.2014. It will lead to a logical conclusion that
that the respondent would have qertalnly started the
construction uFthe prn]ect. (?,In a bare read“ ing of the clause 30
of the agreement mﬂmduced abnvz, it «Eemmes clear that the
possession in the presént caseis li!ﬁ;wd tn the “fulfilment of the
preconditions” which 1535% vrgxgu a;:d aénblguaus in itself,
Nowhere in the agreementit has beén defined that fulfilment
of which conditions forms a part of the pre-conditions, to
which the due date of pnssessiun:is subjected to in the said
possession clause, Moreover, the said clause is an inclusive
clause wherein the “fulfilment of the preconditions” has been
mentioned for the timely delivery of the subject apartment. It
seems to be just a way to evade the liability towards the timely
delivery of the subject apartment. According to the established

principles of law and the principles of natural justice when a
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32.

certain glaring illegality or irregularity comes to the notice of
the adjudicator, the adjudicator can take cognizance of the
same and adjudicate upon it. The inclusion of such vague and
ambiguous types of clauses in the agreement which are totally
arbitrary, one sided and totally against the interests of the
allottees must be ignored and discarded in their totality. In the
light of the above-mentioned reasons, the authority is of the
view that the date of appmval of building plans ought to be
taken as the date for dete:rmtning the due date of possession of
the unit in question to th@!ﬁmp]amants

Admissibility of grace Earloﬂ" 1 The respondent promoter has
proposed to hand qvier the puﬁeﬁsmn Gf the apartment within
42 months ﬂ‘nm the date uf exf.{:utmn of the agreement or
fulfilment of the precnnd:ﬁnns lmpused thereunder. The
respondent promoter has sought further extension for a
period of 6 months after the ﬂpiﬁ of 42 months for
unforeseen delays in respect of the said project. Further, the
respondent has sought 6 months.'ﬁ.”gg_?ce period for offering
possession of the unit.and the respondenthas failed to offer
possession of the unit even after the lapse of grace period of 6
months and till date. The respondent raised the contention
that the construction of the project was delayed due to force
majeure which were beyond the control of the respondent
promoter. Also, the allottees should not be allowed to suffer
due to the fault of the respondent promoter. It may be stated
that asking for extension of time in completing the

construction is not a statutory right nor has it been provided
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33.

in the rules. This is a concept which has been evolved by the
promoters themselves and now it has become a very common
practice to enter such a clause in the agreement executed
between the promoter and the allotee. It needs to be
emphasized that for availing further period for completing the
construction the promoter must make out or establish some
compelling circumstances which were in fact beyond his
control while carrying out the construction due to which the
completion of the cnnstruptlyn of the project or tower or a
block could not be compfetf’ﬁd WIthin the stipulated time. Now,
turning to the facts of l:he present case the respondent
promoter has nOt assigned Sm:h &umpeﬂlng reasons as to why
and how they shall be ent:tied for further extension of time 6
months in delwenng the pﬂssessmn of the unit. Accordingly,
this grace penﬂd of 6 months r:an,ét be allowed to the
promoter at th;s,sm"ge.

VA
Admissibility af delgyepqssesslé‘hfl&ﬁarges at prescribed
rate of interest: _Thal_- complainants are seeking delay
possession charge and proviso to section 18 provides that
where an allottee does not intend to withdraw from the
project, he shall be paid, by the pfbmdter, interest for every
month of delay, till the handing over of possession, at such rate
as may be prescribed and it has been prescribed under rule 15

of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7) of section

19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
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35.

36.

rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.

The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reasunahla a::u'i if the said rule is followed

"ﬂ" fre uniform practice in all the

to award the interest, It

cases. #-:' . .
/ .i\:' j g i
Consequently, as ﬁepwebéite lnF'ﬂ't.e State Bank of India ie,

hﬂﬂiaﬁlihm the margmal cost of lénﬂing rate (in short,
MCLR) as on date ie, 19.08.2021 is @7.30%. Accordingly, the
prescribed rat‘e uﬁintérest will be mar%ghal cost of lending rate

l I | 14
+2%ie, @9?0%“ SREPZ

The definition of ténﬁ”'mteml:’ aﬁ}ﬂﬁed under section 2(za)

of the Act pr li ratg ufi est ;Ehargeable from the
allottee by tiiﬂgﬂ { ﬁ'e, Efguﬁ, shall be equal to
the rate of interest which the promoter shall be liable to pay
the allottee, I‘n'l case ‘of~defsult. The' televant section is

reproduced below:

“(za) "interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;
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37.

38.

(ii)  theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till
the date it is paid;”

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate ie,

9.30% by the respundent{prﬂmuter which is the same as is

being granted to the ¢ inants in case of delayed

H_

possession charges. L ‘fr M? 1]
On conmderannn ﬂfdg},iq dqcumquts a\?allabie on record and
submissions | rﬁ’aﬁﬁe b}r “both’ fhf.' garties regarding
contravention of provisions qﬁtheﬂ;:t. tﬁe aiu:;hunty is satisfied
that the respondent is in cnﬁﬁrav&nﬁan pfthe section 11(4)(a)
of the Act by m;t R%;_né_iing over pussqsgiﬁn by the due date as
per the agreement. By virtue of cfaﬁse 30 of the developer
buyer's agreement.executed _ ﬂeﬁvaen the parties on
03.02.2015, l:he puss&ssfg‘n?fﬁe Ebﬁgﬂ: apartment was to be
delivered mﬁunsﬁpﬂlaﬁed‘ﬁrtiﬁei by/03.08.2018. As far as
grace periodis. cuncerqed the sameﬂ'is nut allnwed as the delay
was the result of the respundent’ s own mistakes and the
respondent should be allowed to take advantage of his own
wrong. Therefore, the due date of handing over possession
was 03.08.2018 which is calculated from the date of execution
of the agreement. The respondent has failed to handover
possession of the subject apartment till date of this order.

Accordingly, it is the failure of the respondent/promoter to
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fulfil its obligations and responsibilities as per the apartment
buyer’s agreement to hand over the possession within the
stipulated period. Accordingly, the non-compliance of the
mandate contained in section 11(4)(a) read with proviso to
section 18(1) of the Act on the part of the respondent is
established. As such the allottee is entitled for delayed
possession charges @9.30% p.a. w.ef. from due date of
possession i.e., 03.08.2018 till handing over of possession after
the date of receipt of valiljtl qgmpaﬁun certificate as per section
18(1) of the Act read wmhtulalﬁ nf the rules.

Directions of the gumqﬁty

Hence, the au’tl‘mnty her%by pﬁ%ses this order and issue the
following dlrettibns under sectio 37 uf the Act to ensure
compliance of" ﬁh[lgatinns cast upo 1 l‘hé promoters as per the
function entrﬁsﬁ-!dfto the auﬂmrity nﬁm'm: 34(f) of the Act:

'L ] . iy -l
i. The respondenf is. dl.rl%cted‘}o p’ay the interest at the

prescribed rate i.e.,, 9.30'% per annum for every month
of delﬁy on the aﬁlﬁimfpaia h}f the complainant from
due date of possession i.e., 03.08.2018 till handing over
of possession after receipt df'ucmpatinn certificate as
per section 18(1) read with rule 15 of the rules.

ii. The respondent is directed to pay arrears of interest
within a period of 90 days from date of this order and
interest for every month of delay shall be paid by the
promoter to the allottee before 10t of the subsequent

month as per rule 16(2) of the rules.
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ii. The complainants are also directed to make

payment/arrears if any due to the respondent at the
equitable rate of interest i.e., 9.30% per annum.

iv. The respondent shall not charge anything from the
complainants which is not part of the buyer’s agreement.
The respondent is not entitled to charge holding charges
from the complainants/allottees at any point of time
even after being part( of the buyer’s agreement as per the
law settled by the hqfﬁ;'-'ﬁja S‘upreme Court in civil appeal
nos. 3864- 33391262&&@.&@;1 on 14.12.2020.

43. Complaint stands dispnsed nf : TN
44. File be consigned to the registry

V-
{San'&{ Kumar). - Wﬂ%y Kumar Goyal)

Member | . / Member

Dated:19.08.2021 /A “ »

Judgement uploaded on 18.10.2021.
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