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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 57790l 2019

First date of hearing: 24.01.2020
Date of decision : 10.08.2021

1. Vishal Jain

2. Swati |ain

Both R/0: - 918, Heights, South City - 1, Sector Complainants
30, Gurugram, Haryana

1. M/s BPTP Limited " |

Regd. Office at: - M-11, Middle Cirele; ' Respondent
Connaught Circus, New Delhl-110001

CORAM:

Shri Samir Kumar Member
Shri Vijay Kumar Goyal Member
APPEARANCE:

5h. Abhay Jain and Rishabh “Advocate for the complainants
Jain
Sh. Venket Rao Advocate for the respondent

ORDER
1, The present comiplaint dated 12122019 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules] for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Act or

the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se.

Unit and project related details

2. The particulars of unit details, sale consideration, the amount
paid by the complainants, date of proposed handing over the
possession, delay perimi Ii' any, have been detailed in the

following tabular furm % E- -_t_ ‘,.‘,_.
S. No. HendJ.Ef 5 } ﬁ Description
1. Project nargt‘%md [«hhﬂqn “Hansiuns Park Prime” at
_f" ok '%_ { s ﬁgctnr-ﬁﬁ, Gurugram.
2. Proje fr s G68 acres
3. MNatu prqp;t_ . p housing colony
+. DTCP license no. and 'milrdtﬁ: 31 of 2008 dated
status - 18022008 and valid upto
Al 4 ! 017 02,2020
5. Ham licensee vam and 4 others.
6. r not t registered
n*gis t&retl,:‘ S,
7. | Dateof Hnukl.r?ﬂ"“-__ -f" 13.052{:10
ide payment receipt on
no. 46 of the reply]
L | ._aj_reaﬁmht "__'. [‘Lﬁ no. 60 of the reply]
9, Unit e LI NN MA4-202, Unit 2, Tower M
[Page no.66 of the reply)
10. | Measurement of unit 2764 sq. ft. of super area
(Page no. 66 of the reply)
11. | Revised Unit Area 3044 sq. ft. of super area
[Page no. 141 of the reply)
12. Date of affer of possession 13.03.2020
(Page no. 141 of the reply] |
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13 Date of Occupation 14.02.2020
Certificate {Page no. 138 of reply]
Note: - As per the affidavit [nomenclature) submitted by the
respondent, the OC for Tower MA#4 has been received on the
above-mentioned date and it was a marketing name for that
tower. The sanctioned name in the OC for Tower MA4 is Tower
A.
i4 Total sale consideration Hs. 1535-61'?-1-?ﬂf~
(vide statement of accounts
page no. 144 of the reply)
15. | Amount paid by the Rs. 10,778,746.24/-
complainants .7 % (vide statement of accounts
R on page no. 144 of the reply)
16, | Due date of deliveryef 18.05.2013
possession AVHESE (As per clause 3.1 of the
” &1 builder buyer’'s agreement
S0 i W ['with a grace period of 6
A TN Hnanths)
/ i."/ s ‘| Note: Grace period of 6
IS | . }%@1 is not allowed in
il | | | thﬂ resent case. I
17, De]a}mﬁn dm.-rthe |6 years 11 months 25 days
possesston thff#nf N5/
Lismade i.e, .;,.-‘\__'_': f |
: W thei.e _J@,.-" - I_.-"I
13.05.202 u’-?rr —, u A
Facts of the %E ﬁ gﬁ A L
The complainants have submitted as un er -

That the complainants, Vishal jain and his wife Swatl Jain
(hereinafter referred to as “the complainants”), are peace

loving and law-abiding citizens of India, who nurtured hitherto

an un-realized dream of having their own house in upcoming

society with all facilities and standards, situated around

serene and peaceful environment The grievance of the

complainants relates to breach of contract, false promises,
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gross unfair trade practices and deficiencies in the services

committed by the respondent in regard to the flat no MA4-202,
Tower M, measuring 2764 square foot of super area
(hereinafter referred to as "the said unit”) booked by the
complainants, paying their hard earned money, In the project
called '"Mansions Park Prime’ (hereinafter referred to as "the
said project”), situated in sector 66, village Maidawas,
Gurugram, Haryana.

4. That the reﬁpunde;iti';ié;ﬁ'._}':'!: nafter referred to as
respondent/ develupprj’éﬁl[ﬁf?ﬁtlﬁqf promoter /company)
is a company gﬂmh}nmmhrtme Companies Act,
1956 and is being sued through its E‘h:ﬁiﬁﬁn cum managing
director. The ﬁ;'sﬁ.undem Is gartying nnl_l:ﬁ;fﬁiness as builder,
promoter and ;.;ulqﬁiza_r and is inter alia engaged in
development and ﬁqnil:ru@ﬂﬁn activities.

5. That the rcspxﬁqf_gfé;'f'-:ﬁ}jﬂgﬁgd-gf__r:hfigﬂ’; amount from the
complainants from Eﬂlﬁtn;ﬁﬂiﬁ,:n”ﬂ kept on promising the
complaina nt?'u%jthﬂelgﬁg gpuﬁsimj of the said unit on
time. The complainants paid, asand When demanded by the
respnndent.i! l:qtai h{ﬂ;uﬁ_’!ﬂp;ﬂﬁ}'ﬂ fu;.".'he sald unit. But
even after taking 100 per cent payaﬁiz cost of the said unit, the
respondent has not yet offered the legitimate possession of the
said unit till date.

6 That the genesis of the present complaint lies in the gross
indifference, refusal and failure of the various obligations on
the part of the respondent. The respondent initially enticed

various customers including the complainants to pay their
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hard-earned money for the purchase of the said unit in the said

E HARERA

project.

7. That the respondent fraudulently, unlawfully and illegally
increased the super area of the said unit from 2764 square feet
to 2844 square feet, and also demanded huge cost escalation
of the said unit without providing any justitied explanations of
such charges. The respondent superstitiously and with
mala-fide intention Increasedtha super area of the said unit as
it had neither informed mﬂ* suught permission from the

_"':- r.r rt

complainants. P

B. That even after & dshgd’ mﬂm thayah years and six months,
the res pundeptmsfallemﬂf&w the l:g{,ﬂ“mm:e possession of
the said unll,: o the cnmplaiuﬂnh ill -:tph the respondent is
neither nﬂ'eri:q.gfi;legsiﬁmpte @memlm’ume said unit to the
complainants;, ﬂhr-._js._paylng any Eng&‘;est_. on his default of
delayed pnssm;ﬁfﬁk‘ ‘Eghrp,phfpmfs Hence, the present
complaint is filed. - -

C. Relief snughﬂhﬁthe‘&uighﬂmm
9.  The com plamhrtﬁﬂaﬁ ﬁfe;?thé“prﬁseﬂt tmﬁ]:liamt for seeking

fallowing reliefs: [The complainants have prayed for the relief
of delayed possession charges and other reliefs including
increase in area, cost escalation, etc. Now, vide application
filed on 10.08.2021 during the proceedings of the court, the
counsel for the complainants prayed for pursuing only the
relief of delayed possession charges, possession and not to

charge holding charges including any other relief]
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(i)

(i)

(i1i)

Direct the respondent to pay interest for every month
of delay in offering the possession of the said unit
since 18.05.2013 to the complainants, on the amount
taken from the complainants for the sale
consideration and additional charges for the
aforesaid unit with interest at the prescribed rate as
per the Act, 2016 till the respondent hands over the
legal and rightful possession of the flat,

Direct the respondent to hand-over the legitimate,
rightful, legal, and lawful possession of the said unit
to the complainants, after completing the
construction of the flat and common area amenities

and facilities.

Direct the respondent not to charge holding charges

from the complainants.

On the date of he;ﬂ'n -thE :luthnrit}f explained to the

respundentfqoéw cwayeﬁﬂun as alleged to

have been mmmitte;i_m re]atiﬂq tosection 11(4) (a) of the Act
to plead guilty.or not toplead guilty.

Reply by the respondent.

That the complainants are defaulters under section 19 (6), 19
(7) and 19 (10) of The Real Estate (Regulation and
Development) Act, 2016 and not in compliance of these

sections. The complainants cannot seek any relief under the

Page 6 af 29




HARERA

&5 CURUGRAM Complaint No. 5779 of 2019

12.

13.

provisions of The Real Estate (Regulation and Development)
Act, 2016 or rules frame thereunder.

The respondent upon completion of the construction and upon
getting the occupancy certificate from the competent authority
had issued the offer of possession letter cum final demand
notice. The complainants had approached the authority to get
unjustified reliefs. The delay in completion of project, if any,
does not give any entlﬂemamm t.he complainants to hold the

'..-".-_

due payments and seek sion of unit without making

entire sale mnmdemﬂﬁn, 'l'ﬁjﬁihI “is_an arm-twisting tactic
adopted by the -Cuﬁiplq-jm to Eﬂ;:ﬂ_ﬁ: possession of unit
without maklpgcﬁlp due payments. Q

The res pﬂndpﬁﬂmd contended that the'a gséements that were
executed prl?rtwmplernﬂnﬂtlﬂh of RERA Act and rules shall
be binding umthe pgrhesand :.*annat heﬁppened Thus, both
the parties hem],signmryw aﬂﬂy docamented flat buyer’s
agreement {hETElI‘lEﬁ-ﬂ]‘.’ referred to as the "FBA") dated
24.09.2010 executed by the complainantsout of his own free
will and withhu!rLﬂn}r hnduEmirmuﬂﬂcE’mﬂ coercion which was
subsequently eqc[uga_ﬂd in favour- of \the complainants are
bound by the terms and mnditi-.:rns S0 agr&d between them.

e The rules published by the state of Haryana, the
explanation given at the end of the prescribed agreement
for sale in Annexure A of the rules, it has been clarified
that the developer shall disclose the existing agreement
for salein respect of ongoing project and further that such
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disclosure shall not affect the validity of such existing

agreements executed with its customers,

14, The complainants have approached the hon'ble authority for

15.

redressal of their alleged grievances with unclean hands, ie.,
by not disclosing material facts pertaining to the case at hand
and, by distorting and for misrepresenting the actual factual
situation with regard to seve ral aspects. |t is further submitted
that the hon'ble apex mur pi-m;hﬂra of decisions had laid
down strictly, thata pwwm-gbhxng the court for any relief,
must come with cu-aﬁ“ 'Im:ds, wfﬂmut concealment and/or
misr:preseﬂt&?&ﬂ_ﬁﬁ#ﬁhﬁf ?ﬁm as the same amounts to
fraud not un[j;;pgarinst the _tééiiﬁndeﬁt*‘.ljm also against the
court and in spﬂh situation, the complaint is liable to be
dismissed atJ;ﬁ,'éip reshold u.ﬁthqiut lﬁyrfulr'thﬁ!r adjudication.

Reference m;ig.r h:wqmde tq the f&}lzoﬁug instances which

establish run:eﬂmﬁm !Ja-pprﬂﬂuu / misrepresentation on
the part of the nnmplam

» That ﬂ%.%pﬁﬂ lﬂj:ldthg}om@ to encourage the
mmplafnant-s to mﬁk& pafrment of the dues within the
stipulated ‘time, ‘also gave additional incentive in the
form of timely payment discount (TPD) to the
complainants and in fact, till date, the complainants have
availed TPD of Rs. 240,253.48/-, It is further submitted
that the respondent at the stage of booking, offered an

inaugural discount on basic sale price (BSF) amounting
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to Rs. 338,106.00/-. Thus, the net BSP charged from the
complainants is less than the original amount of the unit.
» That the complainants have further concealed from this
hon’ble authority that the respondent being a customer
centric organization vide demand letters as well as
numerous emails has kept updated and informed the
complainants about the milestone achieved and
progress in the dqvgj!qpp;gntal aspects of the project.

' ..ﬁ.l.d'

The respondent vi ; has shared photographs of

Lo
.t-h-

the project in que:ﬂnn I{ er, It Is evident to say that
the respnﬂﬂhﬂhﬁ}%ﬁﬂt&dhnard ely towards its

custo mltgfll‘pnludlﬂg“%tl'mftnmpiﬂt{mnts and thus, has
alwa yﬁ m’ElP'ltalned a l:[anir"pamuky' -I.ﬂ:l reference to the
prujﬁ:f. i’n ?dl:ut.'lﬂq tu updating the complainants, the
respnnﬂgﬂt h‘l numen;ms u:ca;ﬁms. on each and every
issue fsartdﬁ‘g q’ﬂﬂl"ﬂ:i upr.al'teé inrespectof the unitin
quesnun has ‘uh;@y: pmmdﬁd steady and efficient
assistal gt nding the several
efforts m e:',z)érhﬁ& tztnatlind to the queries
of the anglaiil::anfﬁ to their complete satisfaction, the
cnmplajneinis Ermnenus.ly prn-ceeﬂeﬂ to file the present
vexatious complaint before this hon'ble authority

against the respondent.
16. From the above, it is very well established, that the

complainants have approached this hon'ble authority with

unclean hands by distorting/ concealing/ misrepresenting the
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17.

relevant facts pertaining to the case at hand. It is further
submitted that the sole intention of the complainants is to
unjustly enrich themselves at the expense of the respondent
by filing this frivelous complaint which is nothing but gross
abuse of the due process of law. It is further submitted that in
light of the law laid down by the Hon'ble Apex Court, the

present complaint wa[::args. ﬁlﬁn;issal without any further
T 1.'-'- H v

|r| - 'l".

." T _.I'l
It is submitted that*ﬂyg rt]iaf{ﬁ] sul:ght by the complainants

are unjustified, -Eﬁ.ﬂ-lfsi.-l_tlm'_] beyond the ‘scope/ambit of the
agreement dﬁ.iﬁ.ecute:ﬂ betwean the partles, which forms a
hasis for th@sﬁﬂdsﬂng félé&nnﬁhig'heﬁféen the parties. The

adjudication.

:nmplamants eﬁﬂiruti iﬂtn the slnuf ﬂmement with the
respondent w1l:h*u]:m‘q Erﬂﬁﬂhli Hbﬁqmﬁﬁy the same. That the
relief{s) sought by ﬁ?tﬂﬂpiﬁiﬂﬁﬁm travel way bevond the
four walls nf&}eggr%aigﬂu&!xg@edﬁtween the parties.
The complainants while entering, into the agreement has
accepted and is bound hj.é'.eanih and every clause of the said
agreement, including clause-3.3 which provides for delayed
penalty in case of delay in delivery of possession of the said
floar by the respondent. That having agreed to the above, at
the stage of entering into the agreement, and raising vague

allegations and seeking baseless reliefs beyond the ambit of
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18.

19.

HARERA

the agreement, the complainants are blowing hot and cold at
the same time which is not permissible under law as the same
is in violation of the ‘Doctrine of Aprobate & Reprobate”,
Therefore, in light of the settled law, the reliefs sought by the
complainants in the complaint under reply cannot be gran ted
by this hon'ble authority.
The parties had agreed under the FBA to attempt at amicably
settling the matter and 1['-‘@%&1' is not settled amicably, to
refer the matter for api:ﬂ‘iﬂflﬁm .
Issues And Relm‘f.hﬂ u,ah 5@:; #ﬁpﬁ'ﬁaud Cost Escalation are
beyond the ag'e%qatlausmﬂfﬂm agrugmeni: Untenable and
cannot be granted L L =
El | I ! | .
VerAL ¥y A

The relief sou ght b}f the mmhlahmﬁh‘- regarding super area is
untenable as it hashgm {l‘tillll' ﬁr:t,d ‘upon between the parties
that the super areaﬁf thE ﬂat shaII be determined after

completion nﬁh‘ ::

hnmmmmmn

e«  Thatthe parties had duly agreed regarding cost escalation
at the stage of entering into the transaction vide clause 34
of the application form, which understanding was
reiterated vide clause 12.11 of the duly executed FBA.

+ [In terms of the aforesaid clause of the FBA, CPWD base
index of 2009 has been applied for calculating the cost
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escalation on the total budgeted cost of the project till

April 2014, which is within the agreed delivery timeline
as per the terms of the agreement.

»  Intermsof the FBA, the actual cost escalation was arrived
at Rs.723.44 sq. ft. However, considering the faith shown
by the complainants for so long in the respondent, the
respondent, as a special one-time gesture "Subject to
payment within due ﬂﬂf as prwided under the offer of
possession”, derida*dr%! hlsq:rge only Rs.613 per sq. ft.
towards cost fﬂ__ﬂ'l‘ﬂﬂﬂll'.t iﬁﬁ d'is;_mm t of Rs.110.44 per sq.
ft. P LN PN

20. That the prupjﬁd' timelines for possession being within 36
months fn:-m ﬂlefhunhﬂgfraf,]ﬁtra‘hun of flat along with 180
days of grm:e 1 gﬂiiud wlits suhml:t t{f force majeure
mrcumstan:eat. tlmﬂi?' payments and.sl:uﬁié,r factors. However,
the cumpiamanﬂi hn“vE ﬂfduiged‘ m,.igletcﬂva reading of the
clauses of the FEA w nslfmfﬂﬂ ought 1o be read as whole.
The remedy i ﬂ ei‘:’[\d&{irraﬁ@.ﬁg possession of the unit
was also agreed to hétween the parties as ‘also extension of
time for offering possession of the floor. It is pertinent to point
out that the said understanding had been achieved between
the parties at the stage of entering into the transaction in as
much as similar clauses, being clause-14 of the application
form (proposed timelines for possession) and clause-15

(penalty for delay in offering possession), clause 36 (force
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majeure} had been agreed upon between the parties under the

terms and conditions documented in the application form.

21. Thatthe project "Mansions Park Prime” has been marred with
serious defaults and delays in timely payment of instalments
by majority of customers, including the complainants due to
which, on the one hand, the respondent had to encourage
additional incentives like timely payment discount while on
the other hand, delays jE.;g@@ﬂl!:.;a used major setback to the
development works, Pf;qui,”ﬂfie proposed timelines for

possession stood di_l_;m d_':

22. Thatwithout pr@%m%mﬁgpﬂned In the preceding
paragraphs, gﬁ@!}ﬁlun bﬂ:lmimi[ iﬁiﬂﬁﬁ.ﬁuﬂ, if delayed, has
been on aq:q?r# of Ispeops '!m:!.rﬂnd ‘the control of the
respondent. Itis i_uhlﬂittgi that the construction was affected
on  account "‘ir.:r:i':.' :hg NGT order ppf;hl!:-Hing construction
(structural) ncﬁﬂ!?-n‘f any kind In the entire NCR by any
person, private or gmmnmﬂtgmhurlqr It is submitted that
vide its ord ety NGT PP“@ iuﬁi’!nﬁ onthe entry of diesel
trucks more than téh-'?ed"rf’-ulﬂ-méiéﬁdnth‘m no vehicle from
outside or withip Delhi wollld hﬂ permitted to transpart any
construction Iﬁateria]. SiF:IIE the construction activity was
suddenly stopped and after the lifting of the ban it took some
time for mobilization of the work by various agencies
employed with the respondent.

23. The respondent submitted that the construction of project has
been completed and the occupation certificate for the same

has also been received where after, that it has already offered
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possession to the complainants. However, the complainants,

being investors do not wish to take possession as the real
estate market is down and there are no sales in secondary
market, thus has Initiated the present frivolous litigation.
Jurisdiction of the authority

The respondent has raised objection regarding jurisdiction of
authority to entertain the present complaint and the said
objection stands 'rna-jlaﬁ:l:ewl;l5 Th&.tul:hunty observed that it has
territorial as well as suh Mr jurisdiction to adjudicate

the present mmplalm:r' '1?'-

LlTerrimﬂaumhili:ﬂm
As per nnnf‘mﬂhp no, 1792/2017-1TGP ‘dated 14.12.2017
issued by ?niﬁn and Country Planning Department, the
jurisdiction nrll&ai Etzﬂf Eegulaﬂ:-r}f Auﬂsmrltjr Gurugram
shall be entire Gumgq‘am Distrh:t I’umlt*pn,irpose with offices
situated In Guf’ﬂgﬂ:p in.the.- Pﬂﬁ&h‘p case, the project in
question Is sltuated‘ mthln‘ﬂm w‘nmng area of Gurugram
District, thettfge ﬂllls ‘imhhﬂrlt}fphm camplete territorial
jurisdiction to d&al‘wﬁh &e’brtsént mmpldint.

E. Il Subject m_ltyﬂ* jurl.pdl:_ﬂpn

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainantsat a
later stage.

Findings on the objections raised by the respondent.
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48

28.

F.I Objection regarding jurisdiction of authority w.r.t

buyer’s agreement executed prior to coming into force
of the Act.

The respondent has raised a contention that the agreements
that were executed prior to the implementation of the Act and
rules shall be binding on the parties and cannot be reopened.
Thus, both the parties being signatory to a duly documented
FBA and the same was executed by the complainants out of
his/her own free will and without any undue influence or
coercion, the terms ni* F@i im bound by the terms and
conditions so agreed h&twr_;hﬁiem,

The authority is ﬂl” ﬂw‘*ﬁigu‘-’ that the Attnowhere provides, nor
can be so mnstmmf thatall previous agréements will be re-
written after J:nmmg into foree-of thetAct Therefore, the
provisions uE the ;‘-u:t. rtullap and agreement have to be read and
interpreted lmrm&nlﬂml;g However, lf ltte-*Act has provided
for dealing wnth mj,p spe:iﬁu- pmvmunﬁfs[tuﬂiun in a
specific/particular ' manner) then that situation will be dealt
with in acco rﬂau;e mﬂtﬂr@;&g and th;r: rules after the date of
coming into HQEEH. of ﬁlﬁ?& I&L ﬁ& the rules. Numerous
provisions of the Act save the provisions of the agreements
made between the buyers and sellers. The said contention has
been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. U0 and others. (W.P 2737 of 2017)

which provides as under:

119, Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned fn the agreement for sale entered into by the
promoter and the allottee prior to its registration under
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RERA. Under the provistons of RERA. the promoter is
fiven a facility to revise the date of completion of project
arnd declare the same under Section 4. The RERA dees nat
contemplate rewriting of contract between the flat
purchaser and the promoter.....

122, We hove already discussed that above stated provisions of
the RERA are not retrospective in nature, They may to
some extent be having a retroactive or quasi retroactive
gffect but then on that ground the validity of the
provisions af RERA cannat be challenged The Parfiament
s competent enough to legislate law hoving retrospective
or retroactive affect A law can be even framed to affect
subsisting / ct.‘:ﬂn;mw.:tunl rights between the

parties in the lafger pu erest. We do not have any
doubt in n:r-r.rrmfn_m;_ j A has been framed in the
larger pubiic intergst after @ thorough study and
discussion ! hest level by the Standing

Committes” and" Se I wh h submitted its
dﬁﬂ:ﬁ ,EH ipﬂ. {:dmmﬂye ich submitted i
29. Also, in appea.] no. }'?3 aﬁiﬂﬁ ﬂﬁed as Hﬂg.‘c Eye Developer

Pvt. Ltd. Vs, ;:hmer Singh Dahiya, in order dated 17.12.2019

the Haryana RﬁllEsta}e Apphllﬁe l‘ﬂhqnﬂ I;as ohserved-

“34. Thus, kesping mvrﬁvmr w;#mgm we are of
the r&q}ﬁq_ d opitiion that the provisions of the Act are

qrurm' trogotive it fﬂﬁﬁq ..t&: peration and E.Li.l'_.im
ArHRE L "I'Hm aie FRRLT R, ks i A dLs
B i L1 T IS 1 1 "u ‘Ih ekt L EEHTLEND fgr. Hence in
aseof delay in cheof] 4'!'; % "'.- ssion as per the
[er .'_ # v l wr | ::I! " i) d f i ‘rﬂr safe the
allottee #mﬂ be mm{mf to thz Interest/delayed
possession :ﬁﬁrqw le'rate of interest as

provided in-Rule 15 of .I'hi--r"t.r!ﬂﬂnd' ohesided, unfair and
unreasonable rote of compensation mentioned fn the
agrasment for sale i liable to be jgnored ©

30. The agreements are sacrosanct save and except for the
provisions which have been abrogated by the Act itself
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the

allottee to negotiate any of the clauses contained therein.
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31.

Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms
and conditions of the agreement subject to the condition that

the same are in accordance with the plans/permissions

approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules,
statutes, instructions, directions issued thereunder and are

not unreasonable or exorbitant in nature,

N
F.Il  Objection 1g complainants are in breach of
agreement for noﬁ

vocation of arbitration.
The respondent hagd‘ﬁ.}sed mﬁh}ecﬁun that the complainants

has not invo ken;_l arﬁ{hﬂl‘iﬁn pl‘ncﬂﬂng 3.;5 per the provisions
of flat l:ll.l:,rlzr‘zii'q-,qi7 BEme n.t which con l:m'h;]&rtgwsmns regarding
initiation of afhl!tratlummrufe ﬁdIngs hL tase of breach of

agreement, 'ﬁt{; Fﬁllnwing clause hﬁ béun incorporated w.r.t
arbitration in tﬁé thynr‘s agreement;

"5 .
33, Dispute ﬁh:qfﬂqq by Arbitration
All or any dispute ﬁm‘l’p un"tﬂ,l" hr‘ ;unt]:fﬂg upon ar in relation
to the tur-ms of thl‘a' .-Igmmﬁﬁnclud! the mterprﬂntmn and

validity o n' ﬂu‘ﬁn tive rights and
sbiigations p? .v%l bly by mutual
discussion failing which meﬂT be adjudicated upon and

settled throug hnﬁfﬁ:ﬂmﬂ a sole griitrator, The arbitration
shall be gmmﬂy thm.rinl'tmﬂdn ‘und Ganeiliation Act, 1996
or any statutery amendments/ modifications thereto for the
time being in force. The Arbitration proceedings shall be held
at an appropriate location at New Delhi hy o sole arbitratar
wha shall be appointed by the Managing Directer of the Seller
and whase decision shall be final and binding upon the parties.
The Purchaser(s] hereby confirms that he shall have no
ahjection to this appointment of the Sole Arbitrator by the
Managing Director of the Seller, even ifthe person so nppointed,
as a Sole Arbitrator, is an employee or advocate of the
Seller/Confirming Party or is otherwise connected to the
Seller/Confirming Party and the Purchaser(s) confirms that
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notwithstonding  such  relationship/connection,  the
Purchaser{s) shall have no doubts as to the inde-pendence or
impartigline of the said Sole Arbitrator. The courts af New Delhi
and Delhi High Court at New Delhi alone shail have jurisdiction.

32. The authority is of the opinion that the jurisdiction of the

33

authority cannot be fettered by the existence of an arbitration
clause in the buyer's agreement as it may be noted that section
79 of the Act bars the jurisdiction of civil courts about any
matter which falls within the 2 purview of this authority, or the
Real Estate Appellate 'Him‘ay. Thus, the intention to render
such disputes as non-a rM{Wms to be clear. Also, section
88 of the Act says, that the pmv‘;siﬂha of this Act shall be in
addition toan dpu_r,in.dﬂ'ng.l;ﬂtm oftheprovisions of any other
law for the ﬁ%n:arljiélng in_force, Further, the authority puts
reliance on cil:;na of judgments of the Hhﬁl’-’hlﬁe Supreme Court,
particularly 1n.g(ﬁﬂﬂmﬂl Seeds Corporation Limited v. M.
Hﬂdhusudhnnﬂqdqy;&qnn {‘Eﬂlzj 2 ,ﬂx‘ﬁﬂﬁ whereain it has
been held that mgwm pf’mr}déﬂ ‘under the Consumer
Protection Act are in ﬁi!'ﬂ-llhmctﬂ «and not in derogation of the
other laws lrﬁ‘utt‘egii‘m*;éwq;dy lﬁgiehu_ﬂ}prit}r would not be
bound to refer Pﬂfti{ﬁ‘ to ?}Ei'h'éli;:rn even if the agreement
between the ha;‘ﬁgﬁ h&d a;n_iarhlh'nﬂ nn'c{ﬂ'tme.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and
ors., Consumer case no. 701 of 2015 decided on 13.07.2017,
the Mational Consumer Disputes Redressal Commission, New
Delhi (NCDRC) has held that the arbitration clause in

agreements between the complainants and builders counld not
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circumscribe the jurisdiction of a consumer. The relevant

paras are reproduced below:

“$9. Suppart to the above view is also lent by Section 79 of the
recently enacted Real Estate (Regulation and Development]
Act, 2016 [for short "the Real Estate Act™). Section 79 of the said
Aet reads az follows: -
“79. Bar of jurisdiction - No civil court shall have
Jjurisdiction to entertain any swit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and
no injunction shail be granted by any court or other
autherity in respect of any action taken or o he

taken in pursuance of any power conferred by or
under this Act. ", A ISR

It can thus, be seen that the said provision exprassly ousts the
Jurisdiction of the Civil Court in respect of any matter which the
Real Estate Regulotory Authority, established under Sub-
section {1) of Section 20 or the Adjudicating Officer, appointed
wnder Sub-section (1) of Section 71 or the Real Estate Appellant
Tribunal established urnder Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view af the binding dictum
of the Hon'ble Supreme Court In A Ayvaswamy (supro), the
matters/disputes, which the Authorities under the Real Estate
Act  are  empowered [0 decide, are non-arbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar to
the disputes falling for resolution under the Consumer Act.

56, Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clatise in the
afore-stated kind of Agreements between the Complainanis
and the Builder cannot circumscribe the jurisdiction of a
Consumer Forg, notwithstanding the amendmenis made to
Section 8 of the Arbitration Act”

34. While considering the issue of maintainability of a complaint
before a consumer forum /commission In the Fact of an existing
arbitration clause in the builder buyer agreement, the hon'ble
Supreme Court in case titled as M/s Emaar MGF Land Ltd. V.
Aftab Singh in revision petition no. 2629-30/2018 in civil
appeal no. 23512-23513 of 2017 decided on 10.12.2018
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35.

has upheld the aforesaid judgement of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by
the Supreme Court shall be binding on all courts within the
territory of India and accordingly, the authority is bound by
the aforesaid view. The relevant para of the judgement passed

by the Supreme Court is reproduced below:

“25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986 as
well as Arbitration Act, 1996 and lafd down that complaint
under Consumer Protection Act being a special remedy, despite
there being an arbitration agreement the proceedings before
Consumer Forum have to go on and no error committed by
Consumer Forum on refecting the application, There is reason
fornet interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996, The
remedy under Consumer Protection Act is a remedy provided ta
a consumer when there is a defect in any goods or services. The
complaint means any allegation in writing made by a
complainants kas alse been explained in Section 2(c] of the Act
The remedy under the Consumer Pratection Act is confined to
complaint by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick
remedy has been provided to the consumer which Is the abject
and purpose of the Act as noticed above,”
N ——
Therefore, in view of the above judgements and considering
- IR WS B BF /W
the provisions of the Act, the authority is of the view that

complainants are well within their rights to seek a special
remedy available in a beneficial Act such as the Consumer
Protection Act and RERA Act, 2016 instead of going in for an
arbitration. Hence, we have no hesitation in holding that this
authority has the requisite jurisdiction to entertain the
complaint and that the dispute does not require to be referred

to arbitration necessarily.
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G.

36.

37.

Findings on the relief sought by the complainants.

The complainants have filed the present complaint for seeking
following relief. [As amended by the complainants vide
application dated 10.08.2021]

Gl  Delay possession charges: - Direct the respondent to
pay interest for every month of delay in offering the
possession of the flat since 18.05.2013 to the complainants, on
the amount taken from the complainants for the sale
consideration and add&ﬂphal ﬂ:ihrgt-s for the aforesaid flat
with interest at the presq;khﬂeﬂuﬁe as per the Act, 2016 till the
respondent hands ovet Ehejﬂgal aﬂ]& rightful possession of the
flat. / Y . < 1
In the prmn#ﬂjﬁ’qﬂkﬁjnﬁﬁﬁﬂﬁpkm;ﬁmlﬂmnd to continue
with the pr-::ie‘i?'t ind are seeking delay pngtssiun charges as
provided unﬂ!r'i" ﬁle pru\l'lsn“tu section lB[I] of the Act. Sec.
18(1) pmvtsu{uadi as under.

“Section 18: - m. Fam

18(1). If the pmmal!rfmﬁmmfﬁ?eu or is unable to give
possessionof g L;p]'qe; or ?mﬁ'mg,——

B

ye % WM AY

an;ldgd' tJ’rﬂL where an_allotteg #ne.r not intend to
withd ﬁ?.m the Mu; he shall ba paid, by the
pmmntﬁn incerest for every “month af n‘:hy gl the
handing aver of the possession, ot such rate as may be
prescribed ”

Clause 3.1 of the flat buyer agreement provides time period for
handing over of possession and the same is reprodu ced below:

“3.1. POSSESSION

Subject to Clause 10 herein or any other circumstances nol
anticipated and beyond the reasonable control of Lhe
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Seller/Confirming Party and any restraints/restrictions
from any courts/authorities and subject to the Purchaser(s)
having complied with all the terms and conditions of this
Agreement and not being in defoult under any of the
provisions of this Agreement and having complied with all
provisions, formalities, decumentation efc. as prescribed hy
the Seller/Confirming Farty, whether under this Agresment
ar atherwise, from time to time, the Seller/Confirming Party
wmmmwm

beoking/registration of the Flat The Purchaser(s) agrees
and understends that the Seller/Confirming Party shall be
entitled to a grace pe;i# of 180 days, after expiry of 36
menths, for applying. and obtaining the Occupation
Certificate in respect’ t&m-.-fmm the Authorigy.....

l'

38. At the outset, it mffefeﬂnt to ﬂmment on the preset
possession clause of ,I;HE ng'l'emiﬂn! whnreln the possession
has been sub ﬂEq‘ﬂn al!_lﬁ'ﬂ&sﬁf ten;‘m @ﬂ, conditions of this
agreement al iEI u:e r:nmgialnﬁnu not tmhg in default under
any pl‘DﬂElﬂ'{:ﬁ' af thﬁ grn?gmant hru:[ l:nr,upliance with all
provisions, fi mﬁhua and ;luqlm!(gtatimr as prescribed by
the promoter.

iﬂm.‘.f and incorporation of
such conditions are m{g‘nﬂ‘.u e and uncertain but so
heavily ]uadm [%m,i the ?ﬁnngﬁ' and against the
allottee that a single dtﬂaﬂ]t'hy the aflottee in fulfilling
formalities and documentations ete. as prescribed by the
prometer may make the possession clause irrelevant for the
purpose of allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such clause
in the buyer's agreement by the promoter is just to evade the
liability towards timely delivery of subject unit and to deprive
the allottes of his right accruing after delay in possession. This
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39.

is just to comment as to how the builder has misused his
dominant position and drafted such mischievous clause in the
agreement and the allottee is left with no option but to sign on
the dotted lines.

Admissibility of grace period: The promoter has proposed
to hand over the possession of the said unit within period of
36 months from the date of booking, In the present complaint,
the date of booking uidg_W’ptr_ﬁceipt of booking amount is
18.05.2010. Therefure,;.'_.__;l_b??ﬂﬁﬂ- date of handing over
possession comes n’gltnf;qtjﬁﬁﬁ%ﬂ;uﬂ It is further provided
in agreement mﬁpﬁwm&hgﬁnﬂﬂed to a grace period
of 180 dﬂ}'ﬁ;’"‘lg_@;;ﬁ;ppl‘}ﬁf and uli"'l,ﬁ'ln;ng the occupancy
certificate et¢.from DTCP, As a ratter of fact, from the perusal
of ::u{:l:upatlnrril E&Elﬁqme dated 14.02.2020 itisimplied that the
promoter applied. for occupation cértificate only on
17.05.2017 which islater than 180 daysfrom the due date of
possession 1.E.,13.&§?ﬁh’l§_fi}ﬁi{ﬁuﬁéieaﬂy implies that the
grace period is?kaﬁl’ *@ph‘lang\gﬁi}d olitaining occupation
certificate, therefare 45 the promoter ‘applied for the
occupation t&rﬂfq:al:a much -ialfgr}ﬂim tlja_ statutory period of
180 days, he :.:'I'n':-es. not fulﬁl rhe. cﬁféria for grant of the grace
period. As per the settled law one cannot be allowed to take
advantage of his own wrongs. Accordingly, this grace period of
180 days cannot be allowed to the promoter. Relevant clause

regarding grace period is reproduced below: -
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40,

41.

“Clause?.1 ... _The Purchaser(s] agrees and
understands that the Seller/Confirming Party sholl be
entitled to a grace period of 180 days, after expiry of
36 months, for applying and obtaining the Occupation
Certificate in respect of the Colony from the
Authorigy......"

Admissibility of delay possession charges at prescribed
rate of interest: The complainants are seeking delay
possession charges at prescribed rate. However, proviso to
section 18 provides that where an allottee does not intend to
withdraw from the profﬁtl.‘,;hn;s];,ﬂli be paid, by the promoter,
interest for every muntjpﬂ delay, tll the handing over of
possession, at sur:h ‘Im‘i! mma;r !;;e prpﬁ,;nhed and it has been
prescribed um{et “Ft,ﬂ'le 15 of tﬁfr;.rl'gs. Rule 15 has been
reproduced zs.ﬁ _ﬂh:ller .
Rule 15, Prescribed rate -uﬂw fnym to section 12,

section I’Emnlmb;ﬂcﬂnn (4 wﬂﬂiﬂ-ﬁﬁ‘nu (7] of section
19]

(1} For ﬁ pr‘ﬁr':.m-l:ﬂ ".'l m:-‘t!nn- 18; and

€ “Imterest ot the

ﬁuﬂur mm of India highest
m::lrgmal'

Provided tﬁﬂl"i‘n Tﬂﬁ th: Str:rr,e' Bank of India

gr cit qu fﬂ' Faté (MCLR] is not in use, it
mul'_# lending rates

W ch 'ﬁ!‘ﬂdfe E'-,'m fn‘ﬂfn‘ mq[-'ﬁrﬁnm time to time

fﬂﬂﬂl’ﬂfﬂghﬂ the gﬂm‘ul pub:'u':.

The iegu'tature in 113 msﬂnm in thz sulzmrdmat& legislation

under Rule 15 of the rules has determined the prescribed rate

of intersst. The rate of Interest so determined by the

legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the

Cases,
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42. Consequently, as per website of the State Bank of India ie.,
https:/ /sbi.coin, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 10.082021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e, 9.30%.

43. Rate of interest to be paid by complainants for delay in
making payments: The definition of term ‘interest’ as defined

under section 2(za) of thgﬁgj:t;mdes that the rate of interest
chargeable from the all )

default, shall be ?ﬁﬂ tc.‘ ﬂi‘f.

promoter shall b{gﬂ)ﬂom ﬂp‘, aﬂﬂhee, in case of default.
The relevant %@I@‘f is reproduced hé‘lqwf

“(za) "rnprdﬂ, means the mtnraf muirﬁ:t payable by the
promateron .yn;uiiu:,m,n}ﬁe cise mu_yﬁ-r.-

the promoter, in case of

of interest which the

Expl'uﬂuﬂbq" epqrpgsa af this chatse—

(i) the rg}a‘b# ﬁ‘ﬂm-‘ﬂr; allottee by the
m%fﬂ .ﬂﬂm’pf .r to the rate of
interest whith g& ,-Jmm M be liable to pay the
allottee, in

fif}  thein i WMr to the allottee shall

be from t.!u dme’ﬂl!‘p?ﬂ'mumr rur:alwd the amount or

urpurf thereaf
: J the imterest
Eu-'rﬁ::: nitee n-l‘ﬁepmm s}ﬂibeﬁumth

P
date the allottee p'eﬁwh in ﬂmﬂnm the promoter tll
the.date it ispaid;” |

44, Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate Le.,
9.30% by the respondent/promoter which is the same as is
being granted to the complainants in case of delayed
possession charges.
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45.

46.

On consideration of the documents available on record and
submissions made by both the parties, the authority is
satisfied that the respondent is in contravention of the section
11{4)(a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of 3.1 of the flat buyer's
agreement executed between the parties on 24.09.2010, the
possession of the subject unit was to be delivered within 36
months from the date of hqakiug ie., 18.05.2010. Therefore,
the due date of handing uyﬁ'pnqsessmn is 18,05.2013, As far
as grace period is m;ﬁ,rihrtﬂme is disallowed for the
reasons quuted aﬁ.g;re Iﬁérw ;i'l:m;lal:e of handing over
possession is e‘[&ﬁﬂ?iﬂ 13: The oecu palaum certificate has been
received by qlwrfspnndqiut op-14.02. Eﬁﬁ aq.d the possession
of the su hjaqt* ﬂ{mt wﬂ ul'["eﬂ:d to, the _tu-m plainants on
13.03.2020. Gup[eh of the same have. -ﬁ-eﬁh*plm:ed on record.

The authority |5~gﬁl|1§rqn§j§g;udwiw that there is delay on
the part of the respdm[eht to offer. ph}mml possession of the

allotted unit ta; the jﬂy a?'iqﬂ . per the terms and
conditions ofthl yer's ag 'ﬁwm dated 24.092010
executed hel@.ﬁe;q thp_ﬂmgs, It-is the Fﬁilm'e on part of the
promoter to fulfil itr: ﬁhllgaﬂnns and responsibilities as per the
flat buyer's agreement dated 24.09.2010 to hand over the
possession within the stipulated period.

Section 19(10) of the Act obligates the allottee to take
possession of the subject unit within £ months from the date
of receipt of occupation certificate. In the present complaint,

the occupation certificate was granted by the competent
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authority on 14.02.2020. The respondent offered the

possession of the unit in question to the complainant only on

13.03.2020, so it can be said that the complainant came to
know about the occupation certificate only upon the date of
offer of possession. Therefore, in the interest of natural justice,
the complainant should be given 2 months' time from the date
of offer of possession. This 2 month of reasonable time is being

given to the r:umplamant in mind that even after

intimation of pnssassium}' ra y they have to arrange a lot
of logistics and rquskﬂjﬂqéﬁﬁlglmjn:luding but not limited
to inspection of ﬂi%mm#laﬂi?ﬁq@lﬂd anit, but thisis subject
to that the |.}mi.? hﬂng handed over at the time of taking
possession is :-r-r habitable condition. It is further clarified that
the delay piﬁqﬂﬁqim}, ;hqﬁ‘g@ shall be paj’a}:le from the due
date of pﬂssc@on{eq 18.05,2013 hlL’th‘_t a:tpiry of 2 months
from the date ﬂf‘qﬂfﬂr ﬁﬁpﬁishssiﬁn [IBJ;IE 2020) which comes
out to be 13.05.2020%.

Accordingly, ?egmngnrim mandate contained in
saction 11({4){a ﬁ}ibfhe Act on the part
of the res pnm:lem: is ﬂsl;ahllsl}&d Asﬁnch‘thé complainants are
entitled to delay pmqeqsmn at prescrlhed rate of interest i.e.,
9.30% p.a. w.e.f 1B.05.2013 till 13.05.2020 as per provisions
of section 18(1) of the Act read with Rule 15 of the rules.

Directions of the authority
Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
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v,

compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 34(f):

The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e., 18.05.2013 till the
date of offer of possession i.e, 13.03.2020 + 2 months ie,
13.05.2020 to the cﬂmplainants.

The arrears of such mtptgatmcrued from 18.05.2013 tll
13.05.2020 shall h%@g lyg:thﬂ promater to the allottee
within a periuﬁa@ﬁ?ﬂ days frnm-date of this order as per
Rule 16(2) nr&-ﬁa;rﬁas; o N QN

The r:umplgl ants are dil‘u&ed to paf outstanding dues, if
any, aﬁér Eli stment ﬂfmtbrest fnn tﬁh'ﬁelaﬂd period.
The rate @fpmgmhﬁgﬁhu ﬂ'ﬁm the allottee by the
prnmnteﬁ\iqu‘ﬁe df &Efalﬂt ﬁﬂ he charged at the
prescribed m(t;afj.n, im h}t,lthé respondent /promoter
which s the sanie-rate.of intérest which the promoter
shall be deme P@F @eﬂﬂlu#ﬁ in gase of default i.e,
the dl.‘la;-'l:d F{IESES‘E]DTI Eharges as per section Z{za) of the
Act, L

The respnndenr. shall not charge anything from the
complainants which is not the part of the agreement.
However, holding charges shall also not be charged by the
promoter at any point of time even after being part of

agreement as per law settled by the Hon'ble Supreme
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Court in civil appeal no. 3864-3889/2020 dated
14.12.2020.

49, Complaint stands disposed of
50. File be consigned to registry.

=
- W=
(5 umar) 1 (Vijay Kumar Goyal)
Member R Member
Haryana Real Estate Reg p-l_ﬁtnrj'.r Authority, Gurugram
Dated: 10.08.2021 .

Judgment uploaded on 01.10.2021
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