HARERA

= GURUGEAM Complaint No. 5778 of 2019 “
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 5778 of 2019
First date of hearing: 24.01.2020
Date of decision : 10.08.2021

1. Alok Sharma
2. Anju Sharma

Both R/0: - 74 - B, Vikas Nagar, Pakhwal Road, Complainants
Near Geeta Mandir, Ludhiana-141013

Versus

1. M/s BPTP Limited \
Regd. Office at: - M-11, mdqjaﬁircfe, Respondent
Connaught Eurcus. H;w D‘iéThi 115001

CORAM: |

Shri Samir Kumar. Member
Shri Vijay Kumar Goyal. Member
APPEARANCE:

Sh. Abhay Jain and Rishabh. Advocate for the complainants
Jain N -
Sh, Venket Rao _ Advocate for the respondent

ORDER
1. The present complaint dared 12122019 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
[levelopment) Rules, 2017 (in short, the Rules) for violation of

section 11{4)(a) of the Act whereln it is inter alla prescribed
that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Act or

the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se.

A, Unit and project related details

2. The particulars of unit details, sale consideration, the amount

paid by the complainants, date of proposed handing over the

possession, delay period, it' any, have been detailed in the

following tabular form:. 1 _g;_

y_n
1 S

5. No. Hn% ﬂ‘?&’j Description
1 Pmiact%d Bl‘#iﬁgn _:"‘H "Mansions Park Prime" at
oVl DA - I'ﬁg:t.ur-ﬁﬁ,ﬂurumm. .
2. . Y e 6B acres
3. of the p p housing colony
4 :if 2008 dated
':lﬂ‘.ﬁ! 2008 and valid upto
| 02.2020
5 }#Xmm and 4 others.
6, | Not registered
sy
7. | Date of Boo — | 21,05.2010
Tl payment receipt on
| = { ‘%nu 49 of the reply]
8. | Date k%ﬁa%ﬂké !5 l {ﬁl 2011
i™il i/ MmN no, 55 of the reply)
9, No.” \J 1\ | MAZ+404, Unit 4, Tower M
[Page no.63 of the reply)
10. | Measurement of unit 2764 sq. ft. of super area
(Page no, 63 of the reply)
11. Revised Unit Area 3044 sq. ft. of super area
[Page no. 132 of the reply)
11. | Payment plan Construction linked
payment plan,
(Page no.88 of the reply)
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12. | Date of offer of passession

06.03.2020
(Page no. 132 of the reply)

Certificate

13. | Date of Qccupation

14.02.2020
(Page no. 129 of reply)

B,

Note: - As per the affidavit [nomenclature) submitted by the
respondent, the OC for Tower MA2 has been received on the
above-mentioned date and it was a marketing name for that
tewer. The sanctioned name in the OC for Tower MAZ |s Tower

14 Total sale consideration

Rs. 14,661,628.86 /-
[vide statement of accounts
page no. 135 of the reply)

complainants

15. Due date o

17, Delny
possess

6.0

B. Facts of the anflq:lnt

pnssesmagkz
06.03.2020

Uil

15. | Amount paid h:,'ﬂ;i '?-F"

Rs. 10,138,603,00/-
(vide statement of accounts

on page no. 135 of the reply]|
| 21.05.2013

J'Efu.s per clause 3.1 of the

der buyer's agreement
a grace period of 6

*- nths)

:: Grace period of 6

is not allowed in

The com p]aiﬁanfsi&veshhmﬁmd as un‘der* -
3. That the complainants, Alok Sharma and his wife Anju Sharma

(hersinafter referred to as “the complainants”), are peace

loving and law-abiding citizens of India, who nurtured hitherto

an un-realized dream of having their own house in upcoming

society with all facilities and standards, situated around

serene and peaceful environment. The grievance of the
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complainants relates to breach of contract, false promises,

gross unfair trade practices and deficiencies in the services
committed by the respondent in regard to the flatno MA2-404,
Tower M, measuring 2764 square foot of super area
(hereinafter referred to as “said unit") booked by the
complainants, paying their hard earned money, in the project
called ‘Mansions Park Prime’ (hereinafter referred to as “the
project”), situated in secmj;ﬁﬂ; ﬂliage Maidawas, Gurugram,

) e
Haryana. =3

Lok
Thatthe respundenghﬂ :‘mF.F ﬁy’ﬂndf incorporated under the
Companies Act, J‘}ﬁ'ﬁ g.n&’hb&ﬁlgﬁuﬂd through its Chairman
cum !n'hlrl:aglngr B'h‘p\:tur e :

That the ref dent is_carrying. uu.t-Ei:.r.*lne:-,s as builder,
promoter :ﬁlﬂ' ulu_njze]' and is int.er Plia engaged in
deveinpment@qﬁﬂ E‘qngtru:uan afﬂﬂtizg f

That the respnnﬂ@tﬁﬂlﬂm J!mgga n“ipunt from gullible and
naive buyers mcludi’ng@emgphiﬁants from 2010 to 2016

and kept on Hlﬂ;fhrcw@mﬂm or the delivery of
possession o on timie. The complainants paid, as
and when demanﬂeﬁ by the respondent, a total of
Rs.1,01,38,603/- for the said unit Even after taking 100
percent payable cost of the said unit, the respondent has not
vet offered the legitimate possession of the said unit till date.

That the genesis of the present complaint lies in the gross

Indifference, refusal and failure of the various obligations on

the part of the respondent. The respondent initially enticed
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10.

various customers including the complainants to pay their
hard-earned money.

That the respondent fraudulently, unlawfully and illegally
increased the super area of the flat and also demanded huge
cost escalation of the flat without providing any justified
explanations of such charges. The respondent superstitiously
and with mala-fide intention increased the super area of the
said unit as it had nei;ﬂ#{@g’prmeﬂ nor sought permission
from the cum]:liamants. i ‘?? 1

That even after a q;t:y ul‘"ﬁ'lurl!“man 6 years 6 months, the

respondent hﬂwwmte possession of the

flat to the ::nr?pﬂa;a nts till dates

1
e
™

Relief suuglﬂ Ilj”ﬂlﬂ complainants.
The tumplatqﬁﬂm have filed the presentcomplaint for seeking

following reliefs. fruﬂﬂum plainants have prayed for the relief
of delayed pnsﬂasﬂhn t‘ﬁﬂﬁ ‘and. uther reliefs including
increase in area, cnhi“t uacaia:l:]g.n ~¢tc. Now, vide application
filed on 10. ﬂ%g?ie@r%gwﬁ prﬁ#dm’g of the court, the
counsel for the l:1:|?h'||:|‘-‘I=i'ﬁﬂsl'ts"]:n’l“:é*en:l'5 for pursuing only the
relief of ::'Ieja:,reg} Pg@q;;_lqn_ charges, possession and not to
charge holding charges including any other relief]

(i) Direct the respondent to pay interest for every month
of delay in offering the possession of the flat since
21.05.2013 to the complainants, on the amount taken
from the complainants for the sale consideration and
additional charges for the aforesaid flat with interest
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11

12,

13.

at the prescribed rate as per the Act, 2016 till the
respondent hands over the legal and rightful
possession of the flat.

(ii) Direct the respondent to hand-over the legitimate,
rightful, legal, and lawful possession of the flat to the
complainants, after completing the construction of
the flat and common area amenities and facilities.

(iii) Direct the respondent not to charge holding charges

from the complainants.

On the date ﬁf hﬂa‘i'lgg. :-ﬂ'lﬂ !urﬂmﬂty explained to the
respundentfﬁmﬁﬁter a!:r-aut l:he- mntmuem:tnn as alleged to
have been r:mq;t_p{tted inrelation to secthpu:l!l{#] (a) of the Act
to plead gmlﬂtgr{ut‘;u pieag guil% V&)

Reply by the &mﬂ ' | '1_-!

That the cﬂmplam“aqt!r are Hgfaaim-q :mder section 19 (6), 19
(7) and 1? [1:]] pf ‘.’I"ha Reat Estate (Regulation and
DEUEIDFE’IEI‘I& J.'.ct, riﬂ IE‘ Eim¢ not in :-um;}llam:-ﬂ of these
sections. The complainants cannot seek-any relief under the
provisions of The Real Estate {ﬁ;eﬁul'ﬁt'fﬁn'and Develapment)
Act, 2016 or rules frame thereunder.

The respondent upon completion of the construction and upon
getting the occupancy certificate from the competent authority
had issued the offer of possession letter cum final demand
notice, The complainants had approached the authority to get
unjustified reliefs. The delay In completion of project, if any,
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does not give any entitlement to the complainants to hold the
due payments and seek possession of unit without making
entire sale consideration. This is an arm-twisting tactic
adopted by the complainants to get the possession of unit
without making the due payments.

14. The respondent had contended that the agreements that were

15,

executed prior to implementation of RERA Act and rules shall
be binding on the partigq’_nﬁ&ﬁarﬁmt be reopened. Thus, both
the parties being sigzlaf:::' x%_g:l y documented flat buyer's
er referred-to as the “FBA") dated
01.02.2011 EHW}}MHW out of his own free
will and mthfug»qﬁ undue infldence,or coercion which was
subsequently {hﬂarsed Jn favour of Hm complainants are
bound by the hrrqs and qnndjhuns g0 ﬂgrla!ﬁ between them.

« The mléq ?ﬂgﬁhéﬁl h}" *th&w of Haryana, the
expla natjnn'g,!‘i'wq qﬁhe‘-*am:l {:-f lhg ﬁres.-:rlhed agreement

for sale in Anneanﬂf -thl! TLIII.’.S it has been clarified

that the H %R iﬂ: I’Eisﬂng agreement
for sale in respect of ongoing prﬂje-:[ further that such

dma:tusu’:e “shall ,lﬂr'l affect thié validity of such existing
agreements executed with its customers.

agreement (herein

The complainants have approached the hon'ble authority for
redressal of their alleged grievances with unclean hands, ie.,
by not disclosing material facts pertaining to the case at hand
and, by distorting and /or misrepresenting the actual factual

situation with regard to several aspects. It is further submitted
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16.

that the hon'ble apex court in plethora of decisions had laid
down strictly, that a party approaching the court for any relief,
must come with clean hands, without concealment and/or
misrepresentation of material facts, as the same amounts to
fraud not only against the respondent but also against the
court and in such situation, the complaint is liable to be
dismissed at the thresheld without any further adjudication,

Reference may be mapp H th:& mlluwmg instances which

pre ssi on/ misrepresentation on

o That the el upptpja!nt have concealed

the m @‘? fm:t*ﬂmt Pﬂssesﬂuﬂ .Fl-:mg with delay

ﬁ‘t?:)n has, ;Irﬂd}r hEET}q uﬂ‘tred to them on
06.03. %&%{ :ruread of clearlig ‘the outstanding and
taking lﬁw%ﬂm of their u’tﬂﬂ ‘and getting the
cunueyan&eﬁaeg ehequtedpﬂ;le eamplainants have filed

s That Liﬂ ‘Eg € motive to encourage the
- “

compl ts to - ‘}ﬂf the dues within the

stipulated  time, also gave additional incentive in the

form of Timely Payment Discount (TPD) to the

complainants and in fact, till date, the complainants have

availed TPD of Rs. 2,82,640.41 /-. That the respondent at

the stage of booking, offered an inaugural discount on
Basic Sale Price (BSP) amounting to Rs. 483,009.00/-.
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Thus, the net BSP charged from the complainants is less

than the original amount of the unit.

¢ That the complainants have further concealed from this
hon'ble authority that the respondent being a customer
centric organization vide demand letters as well as
numerous emails has kept updated and informed the
complainants about the milestone achieved and
progress in the ;ngﬂﬂjmﬂnta[ aspects of the project.
The respondent Hﬂ;f i has shared photographs of
the projectin quﬂfloirl Hﬂ‘?’:’!’!ﬂr it is evident to say that
the rﬁpﬂﬂmthﬁamm bﬂﬂﬂﬁdﬂl}’ towards (ts
Eustump'i.'q*- ?ciudmg the Il:ump'l,a'inﬂuts and thus, has

always matiuained.,& tﬁ&*nspa,rency in reference to the
project tn tddqiﬂn to updating the complainants, the
respnnﬂ:}-ﬂt Eq:. l;uIﬂerl}us mc@sjﬁaﬂ on each and every
ssue /s aﬂ‘i{ﬁgﬁ%@rﬂgeﬁpmﬁpeﬂ of the unit in
guestion has ﬂ‘&ﬁ__ 'E_l“g}ddﬁd steady and efficient

assista%_:_z i :._ ever, ot ding the several
efforts Thal aff]y.wégm

. ﬁ:ﬁatﬁn& to the queries
of the complainants to their complete satisfaction, the
cumplainants Errnﬁeﬁusl}r proceeded to file the present
vexatious complaint before this hon'ble authority
against the respondent.

17. From the above, it is very well established, that the

complainants have approached this hon'ble authority with

unclean hands by distorting/ concealing/ misrepresenting the
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18,

relevant facts pertaining to the case at hand. It is further
submitted that the sole intention of the complainants is to
unjustly enrich themselves at the expense of the respondent
by filing this frivolous complaint which is nothing but gross
abuse of the due process of law. It is further submitted that in

light of the law laid down by the Hon'ble Apex Court, the

present complaint mcrpnﬁp:}ﬁmtssal without any further

I. J-;:F-HI I'. i

adjudication. ,- -r.] GE ¥,

It is submitted thgt*t&g relit!'{ﬂ] sgught by the complainants
are uniusﬁﬂeq, i:agd@” irh:l hhfpﬂiﬂ;e scope/ambit of the
agreement dﬁlﬁe}:ecuteﬂ between the 'paﬂkls which forms a
basis for ﬂl?ﬁlﬂlﬂh@ rdlaliunshlp‘hl:m&'ﬁn the parties. The
complainants' &'ﬁtﬁ'eﬂ into the said . ‘agreement with the
respondent mmﬂwm&mw the same, That the
relief(s) snughl: by the" mmphlnﬂhm travel way beyond the
four walls ﬂf%ﬂ%{l‘ﬁéﬂ %aﬁuyex@n@f&dﬁmween the parties.
The r:umpiamum:ﬂ whﬂg mttﬂ'rmg mtm the agreement has
accepted and 1s bound by “each and rvery clause of the said
agreement, including clause-3.3 which provides for delayed
penalty in case of delay in delivery of possession of the said
floor by the respondent. That having agreed to the above, at

the stage of entering into the agreement, and raising vague

allegations and seeking baseless rellefs beyond the ambit of
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19.

20.

bl

the agreement, the complainants are blowing hot and cold at
the same time which is not permissible under law as the same
is in violation of the 'Doctrine of Aprobate & Reprobate”,
Therefore, in light of the settled law, the reliefs sought by the
complainants in the complaint under reply cannot be granted
by this hon'ble authority.

The parties had agree:l under clause-33 of the FBA to attempt

at amicably settling the mé:tﬂ‘,md if the matter is not settled
amicably, to refer tl;amatiar [ﬂ]"athltratmn Admittedly, the
complainants h a.ﬂ.-] &mméj& Emt take any steps to
invoke arhitgatﬁbm HEI!E‘E} Is in hriﬂnh ul‘ the agreement
between the parties, '
Issues And ﬁ efs Qua Euptr Ared and Cost Escalation are

beyond the ah‘ﬂ .EE;HISEE uf the aﬁ'ﬁjﬁan’c Untenable and
cannot he granﬁﬂ"h L’

Sy } = 7 .'-..-.'-__.-
s : — P
The relief sn&hﬁgﬂi&a &ﬁpﬂmaﬁh:}egﬁdiug super area is
untenable as 1t- has hemdu I,’.-',ag;reed upon between the parties

that the mpﬂr area’ :Jf the ‘st sHall' be’ determined after

completion of the construction,

Demand qua Cost Escalation

e  That the parties had duly agreed regarding cost escalation
at the stage of entering into the transaction vide Clause 34
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of the application form, which understanding was

reiterated vide Clause 12.11 of the duly executed FBA.

o [t is clarified that while offering possession, the
respondent vide annexure “E” attached to the offer of
possession dated 06.03.2020 duly explained the basis for
calculation of the cost escalation. The respondent has
considered the cost escalation for the period ending till

April 2014, on ﬂ:e_b?ﬂlﬁ@fﬂlme 12.11 of the FBA and no
further escalation h: : ¢ 'arged beyond April 2014.

.'.__ £ w

s In terms of thl;;m}‘rﬁﬁih,_c]'ﬁlhe of the FBA, CPWD base
index of Epﬂﬁrhgmﬁqn Wﬂ. for calculating the cost
Esmiatlnp n‘n,.ﬁ:le total Emdgetm} cast of the project till
April 2q14 which is within the agreed delivery timeline
s per Lﬂaﬁ ;ms of the ﬂgrﬂﬁmﬂﬂh s

* Interms b\Pﬂlﬂ.'{Eeﬂn, the actual mtqc;]atiﬂn was arrived
at Rs.723, Méf}.ﬁmﬂﬂ?fq.rﬂlﬁ!rlng the faith shown
by the cumplm'ﬁ‘:mﬁju\* ﬂhﬁg in the respondent, the
respand as’g:feilij I:pe j&ﬂurﬂa "Subject to
paymen ‘nndEr the offer of
possession®, .dét.*,ldleﬂ to charge only Rs.613 per sq. ft

towards cost escalation post discount of Rs 110 44 per sq.
ft.

21. That the proposed timelines for possession being within 36
months from the booking/registration of flat along with 180
days. The remedy in case of delay in offering possession of the

unit was also agreed to between the parties as also extension
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of time for offering possession of the floor. It is pertinent to
point out that the said understanding had been achieved
between the parties at the stage of entering into the
transaction in as much as similar clauses, being Clause-14 of
the Application Form (proposed timelines for possession) and
Clause-15 (penalty for delay in offering possession), Clause 36
(force majeure) had been agreed upon between the parties
under the terms and l:u:;rdin#gnﬂlm:umented in the application
form. E':' A

That the project "Mg,p:siﬂhs}ﬂﬂé?ﬂme has been marred with
serious defaul jﬂmﬁ-lmﬂnﬁhﬁwem of instalments
by majority of ers, ontheone .H;m respondent had
to encoura 1‘& ditional incefitives 1Jkn \timely payment
discount wh E"II}E 1'.h.|3.-l ufhs—r ‘hand, ﬂelags ’h} payment caused
major sethac ﬁrtht E}uppmurmpﬁaﬂﬂce the proposed
timelines for pn'hgﬂ‘;iﬁnstggﬂ ﬂufed

That the proposed timellne:l for possession was also diluted in
as much as tﬁer:ﬁ was d hﬂm@n ufﬁe main contractor
M /s Vascon. Tha ﬁuﬂalﬂé iﬂ-ﬂhm Ifzaﬁnn. it took some
time to -:Insa:_iﬁ% wmk.—i:l:rd_:pr l.hrnu-;h proper documentation
like closing of final executed quanﬂfie&. final bills, escalation
etc. The respondent thereafter awarded balance work to a new
agency M/s Arcee who deputed their staff and manpower at
the site since 01.09.2015, accordingly the construction of the
project was duly completed within the norms of the building
plan approved by DTCFP vide memo dated 05.06.2012,
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24,

25,

That without prejudice to the facts mentioned in the preceding
paragraphs, possession of the unit in question, if delayed, has
been on account of reasons beyond the control of the
respondent. It is submitted that the construction was affected
on account of the NGT order prohibiting construction
[structural) activity of any kind in the entire NCR by any
person, private or government authority. It is submitted that
vide its order, NGT pla;ecl ;uddﬁh ban on the entry of diesel
trucks more than ten y&g‘%ﬂﬂ‘&hd said that no vehicle from
outside or within Delhi’ w-:;pﬁ be permitted to transport any
construction matﬂ;hl_ Since the, copstruction activity was
suddenly stﬂpﬁgd’ a'nd aﬁwﬂuﬂhnﬂﬂfﬂw ban it took some
time for mpl:lili:atinn of the work H‘y various agencies
employed wl!:h'ltlﬁz respondent. :

The respundent*tﬁm;tteﬂ that the ¢ Fptmlr&inn of project has
been :ﬂ-mplﬂed-fm; ﬂhe,pfmﬂskme-mfﬂﬁmm for the same
has also been rHewEd w‘]'nmﬂ;gn‘tﬁat it has already offered
possession LI'E cq%pgﬂg@ qu;.wm the complainants,
being investors do nat wish to-take' ‘possession as the real
estate market is r_fnwn and there are no sales in secondary
market, thus has initiated the present frivolous litigation,
Jurisdiction of the authority

26. The respondent has raised objection regarding jurisdiction of

authority to entertain the present complaint and the said
objection stands rejected. The authority observed that it has
territorial as well as subject matter jurisdiction to adjudicate

the present complaint.
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&1,

28,

29,

E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Heal Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this. a.ﬂthuni:y has complete territorial
jurlsdiction to deal with ﬂ’lg pre: ent complaint,
Eﬂmﬂmmmﬂumﬁ"

The authnrit}r hﬂﬁ comp];nte junsdlctlﬂn to decide the

complaint regal_‘dl_ng non-compliance of obligations by the
premaoter leaving .liaslde i_;ﬂmpen_:rﬂﬂun which is to be decided
by the adjudicating officer if pursued by the complainants ata
later stage. \ ¢ '\ y &)

'I . 2 l‘. .. --'
" |

) " F i,
Findings on the"ol?i't;ﬂ&nsuiﬂlﬂrhrtﬁ respondent.
F.I  Objection regarding jurisdiction of authority w.r.t

buyer’ th;ﬁlmd. prior to coming into force
ol ﬂ:eh
The respondent has raised & contentlon that the agreements

that were EuEl:ul;r.-d pﬂm* to the implementation of the Act and
rules shall be hlnding on the parties and cannot be reopened,
Thus, both the parties being signatory to a duly documented
FBA and the same was executed by the complainants out of
his/her own free will and without any undue influence or
coercion, the terms of FBA are bound by the terms and

conditions so agreed between them.
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30. The authority is of the view that the Act nowhere provides, nor

can be so construed, that all previous agreements will be re-
written after coming into force of the Act Therefore, the
provisions of the Act, rules and agreement have to be read and
interpreted harmoniously. However, if the Act has provided
for dealing with certain specific provisions/situation in a
specific/particular manner, then that situation will be dealt
with in accordance wil.‘h_-‘l_:ltaigil?w_tand the rules after the date of
coming into force of :ﬂé'iﬁz'and the rules. Numerous

provisions of the A},& sﬂp%;- ﬁrwgluus of the agreements

made between Tfhg said contention has
‘#

been upheld i J@eﬁnd .ﬁmijwagmenxnﬂkefinuma;ﬂmwm
Suburban ﬁi Vs. IJ.’;I'I and ndur& {W-F 2737 of 2017)

which provi r:'- s ‘r

"119. U'nd;;hi'ﬁr prnppfsﬁ:ps of Section. Iﬁ“ ,:Hny in handing
over ﬂmﬁ&?ﬂﬂ would e counted from the date

f-the-agreement for saleentered into by the
pmma-l:ﬂ'r kﬂfqﬂ:ﬁ.- Ia'fts registration under

R.E'Hﬁ i.n'n-du'r the-provisions of RERA, the promoter is

!H o fetion of project
umf %ﬁ RERA does not
comntem n the flat

purchaser and the prpmﬂar....

122, stnmﬂfmhﬁwdh:ﬂﬁﬂd n‘mﬁuuﬂ':ﬂhdpmviﬂmsnf
the RERA are not retraspective in natiure. They may to
some extant be having a retroactive ar quas retroactive
effect but then on that ground the wvalidity of the
provisions of RERA cannot be challenged. The Parliament
s campetent enough Lo legistate low having retrospective
or retrooctive effect. A fow can be even framed to affect
sypbsisting / existing controctual rights between the
parties in the lamger public interast, We do nat have any
doubt in our mind that the RERA has been framed in the
larger public interest after a thorough study and
discussion made at the highest level by the Stonding
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Committee and Select Committee, which submitted its
detailed reports.”

31, Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinian that the provisions of the Act are
quast retrogetive Lo some extent in operation and will be

1 prpcess of compietion. Hemce in
/delivery of possession as per the
t-af the agreement for sale the
ntitled to the interest/delayed
sonable rate of interest as
te rulés gnd ane sided, unfair and
unreagongble rate of compensation mentioned in the
agregment for saleds lableto be lgnared.”
32. The agreem_réqﬁ ‘are sacrosanct save dnd except for the

provisions which havé been abrogated by the Act itself
Further, it is%@k“iﬁat %h@fhtﬁldﬁ?-ﬁ;ﬁ‘igﬁ_’;ﬁagrwments have
been Executew%ﬁa?eﬁ tl:.ﬁt théﬁﬁanﬂ scope left to the
allottee to ﬂEEﬂﬂﬂt{hE ﬁiﬁgﬂﬁﬁs contained therein.
Therefore, the authority is aFthe view that the charges payable

under vmuéﬂ%@aﬁ &;}lﬁ%s }5& the agreed terms

and conditions of the-agreement subject to the condition that

case of delay in

terms and con

the same are-in-accordance with the plans,/permissions
approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules,
statutes, instructions, directions Issued thereunder and are

not unreasonable or exorbitant in nature.

F.Il  Objection regarding complainants are in breach of
agreement for non-invocation of arbitration.
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33. The respondent has raised an objection that the complainants

has not invoked arbitration proceedings as per the provisions
of flat buyer’s agreement which contains provisions regarding
initiation of arbitration proceedings in case of breach of
agreement. The following clause has been incorporated w.rt
arbitration in the buyer’s agreement:

“33. Dispute Resolution by Arbitration
All or any dizpute urin'nj i q-.l'.p,r touehing upon or in relation
to the terms of this Agreement incluc

validity of the terms th an

.- the respective rights and

obligations of the partiés shall be settled amicably by mutual
discussion failing whi nqrud:rmd upen and
settled through arbitration By r. The arbitration
shall be governed by the Arbit "' 5?;”%" Act, 1996
ar any statiten o W thereto for the
time be : tration ngs shail be held

at an upm.te !nenh'm at, New Delhl: | o'sole arbitrator

who shall be-a the Managing Director of the Saller
and whose dec mﬁm ﬁ:ﬁmr;pnﬂh@nﬂu pon the parties
The Pu qErs mn_;'li'ms J.'i'lp‘r. g-shall have ng
objection g thi ntment of :ﬂ!ﬁumwar by the

Managin, If?qlqpr e selle re;reﬂﬂ‘f n $0 appointed,
as nﬂg&.g A .@ an e, LHI:F ‘or advocate of the
Seller/Confirming™ - dF 5t %ﬂﬂﬂ e connected to the
Seller/Confirming Pa and the ﬁﬂﬂrf.ﬂ confirms Hn:rt
notwith T.it.l’ nu'nnn.

impartia d Sole Ar ﬂtﬁwﬂem

amd ﬂn‘ha’ﬁ?g'l‘r Eaﬂrt?}ﬂrwﬂ'a?h: 'I'nnﬂhﬂ!hmu Jurisdiction.
34, The authority is of the opinion that the jurisdiction of the

authority cannot be fettered by the existence of an arbitration
clause in the buyer’'s agreement as it may be noted that section
79 of the Act bars the jurisdiction of civil courts about any
matter which falls within the purview of this authority, or the
Real Estate Appellate Tribunal. Thus, the intention to render

such disputes as non-arbitrable seems to be clear, Also, section
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35.

88 of the Act says that the provisions of this Act shall be in
addition to and not in derogation of the provisions of any other
law for the time being in force. Further, the authority puts
reliance on catena of judgments of the Hon'ble Supreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 5CC 506, wherein it has

been held that the remedies provided under the Consumer

Protection Act are In add.id:pnm and not in derogation of the

-\1"'1.-

other laws in force, mnmmme]:ﬂjr the authority would not be
bound to refer parties to arhlu’anun even if the agreement
between the pa;tt:g:h ﬂaﬁmﬁhmﬁuu ﬂiﬂuse

Further, in Aﬂa& S[ngh and ors, v. EmnnrHﬂF Land Ltd and
ors., Ennsumer case no. 701 of 2015 decided on 13.07.2017,

the Mational l‘.:nnsum.nr Disputes Redressal Commission, New
e

Delhi [NEDRC} has held that the arhitm[mn clause in

agreements hetween the cnmplainanb: and builders could not
circumscribe the ]urﬁdi:l:lnn of a consumer. The relevant
paras are rep{_nt!ycgdhhelpw:

“49. Support to the above view is also lent by Section 73 of the
recently enacted Real Estate (Regulation and Development)
Act, 2016 (for short "the Real Estate Act”). Section T2 of the said
Act reads as follows: -~
“79. Bar of jurisdiction - No civil court shall have
furisdiction to entertain any suit or proceeding in
respect of any malter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and
no injunction shall be granted by any court ar other
qutharity In respect of any action taken or to be
taken in pursuance of any power conferred by or
under this Act "
It cam thus, be seen that the said provision expressly ousts the
[jurisdiction of the Civil Court in respect of any matter which the
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Real Estate Regulatory Authorily. established under Sub-
section (1) of Section 20 or the Adjudicating Officer, appointed
under Sub-gection [1) of Section 71 or the Real Estate Appellant
Tribunal established under Section 43 of the Real Estate Act, is
empowered to determine, Hence, in view of the binding dictum
of the Hon'ble Supreme Court in A Ayyaswamy (supra), the
matters/disputes, which the Authorities under the Real Estate
Act are empowered o decide, are non-arbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar to
the disputes falling for resalution under the Consumer Act.

56, Consequently, we unhesitatingly refect the arguments on
behalf of the Builder and hold that an Arbitration Clause in the
afore-stated kind of Agreements between the Complainants
and the Builder cannot circiimscribe the jurisdiction of o
Consumer Fora, notwithstanding the amendments made to
Section 8 of the Arbitration Act.™ . <]

36. While cﬂnsider’ﬁng the 155“ﬂ of mamtainahllitj.r of a complaint
before a consumer fn rum f commission in the fact of an exi sting
arbitration ::Iause in the builder buyer agreement, the hon'ble
Supreme Court in case titled as M/s Emnnr MGF Land Ltd. V.

| R

Aftab Singh in rew‘.iil:m petition no. Eﬁ.‘..?? -30/2018 in civil
appeal no. 23512-23513 n_.l‘ 201 ? dEEiﬂE-ﬂ on 10.12.2018
has upheld the afuresald judgement of NCDRC and as provided

in Article 141 of tlu: Constitution of India, me law declared by
E B S5 EW on W

the Supreme _L‘uurt shall be binding on all courts within the
territory of India and accordingly, the authority is bound by
the aforesaid view. The relevant para of the judgement passed

by the Supreme Court is reproduced below:

"25 Thiz Court in the series of judgments as noliced above
considered the provisions af Consumer Protection Act, 1966 as
well as Arbitration Act, 1996 and laid down that compiaint
under Consumer Protection Act being o special remedy, despite
there being an arbitration agreement the proczedings before
Consumer Forum have to go on and no error committed by
Consumer Forum on refecting the application. There is reason
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[fornot interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996 The
remedy under Consumer Protection Act is a remedy provided to
@ consumer when there is a defect in any goods or services. The
complaint means any allegation in writing made by a
complainants has also been explained in Section 2{c] of the Act,
The remedy under the Consumer Protection Act is confined to
complaint by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick
remedy has been provided to the consumer which is the object
and purpase of the Act as noticed above,”

37. Therefore, in view of I:hE ahnve ]uﬁgemenm and considering

the provisions of the Act, l:he ELIJ.\‘.l'l::rrn:;l..r is of the view that
complainants are well 1.;.-'1;111“ their rights to seek a special
remedy available ln a I:reneﬁi:lal &1:1: such as the Consumer
Protection Act and RER.A Act, 2016 Instend of going in for an

f =
arbitration. Hence, we haw: no hes‘lta,uﬂn in holding that this

authority hﬁs the reqmslte jurisdrmnn to entertain the
complaint Emd ﬂ:mt the :ilspute does not requ{re to be referred
i N | T 1, [ -.._.-\. Ly

to arbitration necessarily.

Findings on the relief sought by the complainants.

The compla present complaint for seeking
following ruﬁvg Lﬁ%ﬁi g the tomplainants vide
application dated 10.08.2021] :

Gl  Delay possession charges: - Direct the respondent to
pay Interest for every month of delay in offering the
possession of the flat since 21.05.2013 to the complainants, on
the amount taken from the complainants for the sale
consideration and additional charges for the aforesaid flat

with interest at the prescribed rate as per the Act, 2016 till the
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respondent hands over the legal and rightful possession of the
flat.

In the present complaint, the complainants intend to continue
with the project and are seeking delay possession charges as
provided under the proviso to section 18{1) of the Act. Sec.
18(1) proviso reads as under.

"Section 18; - Return u_f:rm&mt and compensation

Provided ;:Eﬂ an aﬂﬁ’h@_ does mat intend to

e shall be paid, by the
rpé;m Jb: ry m@'ﬁr delay, till che
hanf@-qér of the: pﬂﬂlfnn. Wﬂ‘ﬂﬂ' as may be

i f.hf AT

e flat h.,IIJPE}‘ agemﬂtp 5 time period for
\ smln and the .ﬁp‘l els ﬁprud uced below:

r,;-vf'

.ri,'ﬁ“ﬂr'? > her circumstances not
ﬂnnmpﬂmal' and ﬁﬂ-?ﬂ e ma.mnub.l': control of the

Srﬂ'ﬂr My pestraints/restrictions
_ﬁ -. o .'_. . Pﬂrﬂ:ﬁmi |s}
.':winy Comg rd wil rms and canditions af this

Agreement and not Mﬂ; n’ defauit under any of the
provisions of this Agreement and. a“mhgg complied with all
provisions, formalities, documentation éte. as prescribed by
the Seller/Confirming Party, whether under this Agreement
ar clthtm"ul'n. from time to ﬂma,L the S:Herfﬂm ﬁmﬂng Pﬂ'n'y

The Purchaser(s) agrees
and understands that the Seller/Confirming Party shall be
entitled to a graoce period of 180 days, after expiry of 36
maonths, for applying and obtoining the Occupation
Certificate in respect of the Colony from the Authority....”
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40. At the outset, it is relevant to comment on the preset
possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under
any provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by
the promoter. The drafting of this clause and incorporation of
such conditions are ngp only vague and uncertain but so
heavily loaded In favmlar ﬁ?’ﬂm promoter and against the
allottee that even a )s.hrg!g dﬂ’.f%u’lt-bi the allottee in fulfilling
formalities and, ﬂ?}ﬂlwmﬁw as prescribed by the
promoter majr ma},ke ﬂ'lé*[mminn ﬁl,ﬂl;s& irrelevant for the
purpose ufal]nﬂqe and the comifitment dnta for handing over
possession Iésu: its meaning. The incorporation of such clause
in the huyeﬁf&fﬁim&nﬁhythe’prﬁn}ﬁtﬁ' is just to evade the
liability tuward&-{lmﬂj! d,g}jlg[y,ﬂﬁtﬂm unit and to deprive
the allottee of his ng’hta{nrﬂ'higﬁﬂer dela}r in possession. This
is just to cnmn-&nt?; q gnﬂ the h]ll]l:!# has misused his
dominant pu%ﬂéﬁwnﬂ drafted sich mischievous clause in the
agresment and l:he a]lul:tee left with no option but to sign on
the dotted lines.

41. Admissibility of grace period: The promoter has proposed
to hand over the possession of the said unit within period of
36 months from the date of booking. In the present complaint,
the date of booking vide payment receipt of booking amount is
21.05.2010. Therefore, the due date of handing over
possession comes out to be 21.05.2013, It is further provided
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in agreement that promoter shall be entitled to a grace period

of 180 days for applying and obtaining the occupancy
certificate etc. from DTCP. As a matter of fact, from the perusal
of occupation certificate dated 14.02.2020 itis implied that the
promoter applied for occupation certificate only on
17.05.2017 which is later than 180 days from the due date of
possession l.e, 21,05.2013. The clause clearly implies that the
grace period Is asked for applying and obtaining occupation
certificate, therefore as ~J"\‘.I:!x pmm oter applied for the
occupation cert:ﬁcatpmu;ﬁnﬁtér than the statutory period of
180 days, he dnﬂﬁﬁﬂ% ﬁ!ﬂL'ﬂR”tfltE{ja fnr grant of the grace
period., As per ﬂ@e&etﬂéﬂihw ong mnuﬂt ‘be allowed to take
advantage ans awn WTQngs. Hctn{dinﬂji this grace period of
180 days t:argm: e allnw.iedtn the prm;pnh-r Relevant clause
regarding Emmﬂigﬂ isreproduced B-alﬁw

“Clause3. 1, ) _j‘h_._‘ Pﬂrr,hﬂrfq‘} sagrees and
understands qui.&-ﬁeﬂurf{;w Party shall be
entitled to o grace pecigd gf 180 days after expiry of

‘E—EEE%% et o he chony Jrom. 1
42. Admm:;g;l]jty of dehg: Ipﬂﬁﬂﬁﬂﬂn l:hilrg&s at prescribed
rate of interest: The- complainants are seeking delay
possession charges at prescribed rate. However, proviso to
section 1B provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been
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43.

45.

prescribed under Rule 15 of the rules. Rule 15 has been
reproduced as under;

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection [7] of section
19,

{1}1 For the purpose of provico to section 12; section 18 and
sub-sections [4) and [7) af section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in cose the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be mp!amq" - such- bﬁnﬂrmm‘i‘ lending rates
which the _ of India may fix from time to fime
_ﬁ:r!mdrngm peneral public.

The legislature /p"f;’.; W in I'.hg subordinate legislation
under Rule 15 ufmmtﬁiuasﬂgtermmme prescribed rate
of interest. I‘F&e,' rate of interest so determined by the
legislature, @Eaﬁunﬁm% and if ﬂgsaiﬂ'm?le is followed to
award the lﬁm|wm ensure r.ﬂﬂﬁ:@ ‘j:uractice in all the

Cases, 6 ”*JJ | ..' .
'\-\,' "\- "-.
JIJJ--

Conseguently, as wﬂﬁhsﬂ af ﬁg_.‘ﬂ:ate Bank of India i.e.,

the m lenEting rate (in short,
MCLR) as nnﬁ% %Em% Accordingly, the
prescribed ramn]'“,lntmst w].lihe gmarglml cost of lending rate
+2%ie.9 30%:;
Rate of interest to be paid by complainants for delay in
making payments: The definition of term ‘interest’ as defined
under section 2(za) of the Act provides that the rate of interest

chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the

Page 25 of 29



HARERA

& CURUGRAM Complaint No. 5778 of 2019

promoter shall be liable to pay the allottee, in case of default,
The relevant section is reproduced below:

“(za) “interest” means the rotes of interest payvable by the

promoter or the alfottee, as the case may be.

Explonation. —For the purpose af this clause—

{f]  the rate of interest chargeable from the aliotiee by the
promater, in case of default, shall be equal to the rate of
interest which the promoter shall be Hable to pay the
allottes, in case of default

(i)  the interest payable by the promater to the allottee shall
be from the date th;_prpmat-er received the amount or
any part theregf till th 2 ¢ ?-.i:he amaunt or part thereof
and intergst 1 nded, and the interest
payable by the ' @ﬁ! promater shall be from the
date the allottes defou ment to the promoter till
the date Jj id,*'f | A%

L

{

46, Therefore, 1nﬁr¢¥]y" m} ’m, Qﬂﬂg_ jﬁgnents from the

47.

complainan .]Egil be t‘l‘rargeﬂ at thq ﬁrﬁm‘lhed rate ie.,
9.30% by Iemonqi ;’p;-'ulﬁutq: w# r@ ;ls the same as is
being gﬁll‘ltﬁ;ﬁ*‘t&_‘i Lﬁz a::nrﬁplﬁnah:lt#' ifr case of delayed
possession ch 3 "H.'_i p A

On cnnsideratlﬂn -nI ﬂw fducumem‘;fmlahle on record and
submissions made b_-,r v Bt the rtles, the authority is

satisfied mat&%ﬂna .g on of the section

11(4){a) of “ﬁ"—' Act I:gmj:ut l*ﬁndingﬂvﬂ‘ pﬂssgssmn by the due
date as per the agreement: By virtie of 3.1 of the flat buyer's
agreement executed between the parties on 01.02.2011, the
possession of the subject unit was to be delivered within 36
months from the date of booking ie, 21.05.2010, Therefore,
the due date of handing over possession is 21.05.2013. As far
as grace period is concerned, the same is disallowed for the
reasons quoted above. Therefore, the due date of handing over
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possession is 21.05.2013. The occupation certificate has been

received by the respondent on 14.02.2020 and the possession
of the subject unit was offered to the complainants on
06.03.2020. Copies of the same have been placed on record.
The authority is of the considered view that there is delay on
the part of the respondent to offer physical possession of the
allotted unit to the complainant as per the terms and
conditions of the flat hmrg’gragreement dated 01.02.2011
executed between the pa:ﬂi&ltals the fallure on part of the
promoter to fulfil its phll@ﬁiphﬂhdr&sp onsibilities as per the
flat buyer's agmﬁﬂt}tﬁﬂiﬁd ﬂwﬂﬂl to hand over the
possession w}t‘@n’pﬁ’e 3ﬂpu‘|t|:&d=p

. Section 19(10) pl" the Act ﬂﬁllptes ﬁu* allottee to take
possession of Hte suhibcﬁ,un[t within 2 mfmﬁs from the date
of receipt of /ﬂ\gn certificate. !g%ﬂlpresent complaint,
the occupation %ﬁw ng by the competent
authority on 14, ﬂ?ﬁﬁ?ﬂ} Th& fhﬁpundent pffered the
possession n%ﬂlag ulﬁ in'%_qtysﬁﬁn @ yu\ Mmplainant only on
06.03.2020, so it E:an-hﬁﬂdilﬂt the i:mﬁplmnant came to
know about ihaamq:aﬁun certificate anly upon the date of
offer nfpussessiﬂn Therefore, in the interest of natural justice,
the complainant should be given 2 months’ time from the date
of offer of possession. This £ month of reasonable time is being
given to the complainant keeping in mind that even after
Intimation of possession, practically they have to arrange a lot
of logistics and requisite documents Including but not limited
to inspection of the completely finished unit, but this is subject
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49,

=

to that the unit being handed over at the time of taking
possession is in habitable condition. It is further clarified that
the delay possession charges shall be payable from the due
date of possession Le, 21.05.2013 till the expiry of 2 months
from the date of offer of possession ((6.03.2020) which comes
out to be 06.05.2020

Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with E’B'.Erﬂ-l:m IE{I] of the Act on the part
of the respondent is Eﬂ&ﬁﬁﬁﬂ.ﬂs such the complainants are
entitled to delay po;seﬂfpp.q presqlbed rate of interest Le.,

9.30% p.a. w.efy %ﬂ}&ﬂ‘{iﬂ% ﬂﬁcﬂﬁ,m@ﬂ as per provisions
of section IBH}H‘,ﬂm Actread with Rulm 15 of the rules.

Directions ﬁfﬂub authority
Hence, the a‘ytﬁdrity hereby passes this order and issues the

following dll’b[.‘f]rﬂhﬁ ﬁnder section ;ﬁ‘ ﬂf the Act to ensure

compliance of umgaﬁm,;m upon memut&r as per the
function entrusted to 'I:Imm;ﬂmﬂtrﬁnder section 34(f):

The ms?o?eﬁh%ﬁr#&dim @ interest at the

prescrlhgl:l rate pf 9.30% p.a. for every month of delay
from the due date n{.pnssessim e, 21.05.2013 till the
date of offer of possession lL.e., 06.03.2020 + Z months Le,,
06.05.2020 to the complainants.

The arrears of such interest accrued from 21.05.2013 till
06.05.2020 shall be paid by the promoter to the allottee
within a period of 90 days from date of this order as per
Rule 16(2) of the rules,
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iv.

The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.
The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate ie, 9.30% by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to pay the allottees, in case of default i.e,
the delayed possession :harges as per section 2(za) of the
Act. ; 1 1

The respond EJ'II--‘EHH[]- "nﬁ:—lf Eharge anything from the
complainants - mﬁll:-al'l is m’s—ﬂ;u part of the agreement.
However, h:ﬁ!dfn £ :F_lar_guﬂhall also not be charged by the
pmmnt&ﬁ'-ét;'rauy point of time e\rtnaﬁer being part of
agreem&r'r%-ﬁ per law settled by the Hon'ble Supreme
Court in | mlii appeal no. ?.EEHI.-IEBEIEDEU dated
14,12, Eﬂﬂﬂ*

51. Complaint stands dis p-:rse:d af.
52. Filebe l:unm@lﬁli tnﬂglﬂirf

. £ =

V)
(Samit" Kumar) (Vijay ﬂﬁﬁ;r_ﬂuyai]
Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 10.08.2021

Judgement uploaded on 01.10.2021
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