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APPEAMNCE:
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lain

the complainants

Sh. Venket Rao vocate for the respondent

The present complaint dated 12'12'2079 hasbeen filed by the

complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act,2016 (in short, the Act)

read with Rule 28 of the Haryana Real Estate (Regulation and

DevelopmentJ Rules,2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

m
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responsibilities and functions under the provision ofthe Actor

the rules and regulations made tlere under or to the allottees

as per t}le agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit details, sale consideration, the amount

paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the

following tabular form:

S. No. Heads Description

1. Prolect name and location 
I

Proiect area I

"Mansions Park Prime" at
Sector-66, Gurusram.

2. 11.068 acres

3. Nature ofthe proiect Gr( uD housinq colony
4. DTCI

statu
Iicense no, and

xl
31 c
1B.i
77 .(

'2008 dated
2.2008 and valid upto
2.2020

5. N ame ofthe licensee Shv m and 4 others.

6.

s*J#i
Not registered

7. Date of Booking 21.05.20r0
(Vide payment receipt on

Dase no. 49 ofthe replyl
8. Date of builder buyer's

aqreement

o1.02.2017
fPaee no.55 ofthe replv)

9. Unit no. MAz-404, Unit 4 Tower M

fPase n0.63 of the reply)

10. Measurement of unit 2764 sq, ft. of super area
(Page no.63 ofthe reply)

11. Revised Unit Area 3044 sq. fL ofsuper area
(Page no. 132 ofthe reply)

11. Payment plan Construction linked
payment plan.
fPaee no.88 of the replyl
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12. Date of offer of possession 06.o3.2020
[Paee no. 132 ofthe reolvl

13. Date ofOccupation
Certificate

74.02.2020
fPase no. 129 ofreDlv')

Note: - As per the affidavit (nomenclature) submitted by the
respondenq the OC for Tower MA2 has been received on the
above-mentioned date and it was a marketing name for that
tower. The sanctioned name in the OC for Tower MA2 is Tower
B.

14. Total sale consideration

,,-e&.^

Rs.74,667,624.45 / -
(vide statement of accounts
Dase no. 135 ofthe reDlv')

15. Amount paid b) $
complainants 

.$ ffi Rs. 10,138,603.00/-
(vide statement of accounts
on paee no. 135 ofthe reDly

1_6. Due date o
possessior ffi

)

2t.05.2073
per clause 3.1 ofthe

buyer's agreement
a grace period of6

Grace period of6
is not allowed in

case.
t7. Delay

po
possessro

06.03.2020+
06.05.2020

6years ll months 15 days.

B. lacts ofthe complaint

The complainants have submitted as under: -

3. That the complainants, Alok Sharma and his wife Anju Sharma

[hereinafter referred to as "the complainants"), are peace

loving and law-abiding citizens oflndia, who nurtured hitherto

an un-realized dream of having their own house in upcoming

society with all facilities and standards, situated around

serene and peaceful environment. The grievance of the
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complainants relates to breach of contract, false promises,

gross unfair trade practices and deficiencies in the services

committed bythe respondent in regard to the flat no MA2-404,

Tower M, measuring 2764 sqtare foot of super area

fhereinafter referred to as "said unit'') booked by the

complainants, paying their hard earned money, in the prorect

called 'Mansions Park Prime' (hereinafter referred to as ,,the

proiect"), situated in

Haryana.

age Maidawas, Gurugram,

4. Thatthe respon incorporated under the

Companies rough its Chairman

cum Managi

5. That the

promoter

development

6. That the respon

naive buyers i

and kept on

possesslon

as builder,

engaged in

from gullible and

from 2010 to 2016

br the deliverv of

lainants paid, as

and when demanded by the respondent, a total of

Rs.1,01,38,503/- for the said unit. Even after taking 100

percent payable cost of the said unit, the respondent has not

yet offered tlle legitimate possession ofthe said unit till date.

7. That the genesis of the present complaint lies in the gross

indifference, refusal and failure of the various obligations on

the part of the respondent. The respondent initially enticed
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various customers including the complainants to pay their

hard-earned money.

8. That the respondent fraudulently, unlawfully and illegally

increased the super area of the flat and also demanded huge

cost escalation of the flat without providing any iustified

explanations of such charges. The respondent superstitiously

and with mala-fide intention increased the super area of the

c.

10.

said unit as it had nei ed nor sought permission

from the complainants.

9. That even after a d 6 years 6 months, the

respondent has possession of the

flat to the

Reliefso

The comp laint for seeking

following reli for the relief

of delayed er reliefs including

increase in area, Now, vide application

filed on 10 of the court, the

counsel for rsuing only the

relief of delayed possession charges, possession and not to

charge holding charges including any other relieil

til Direct the respondent to pay interest for every month

of delay in offering the Possession of the flat since

21.05.2013 to the complainants, on the amount taken

from the complainants for the sale consideration and

additional charges for the aforesaid flat with interest
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11. 0n the date

responden

have been

to plead gui

Reply by the

That the complai
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at the prescribed rate as per the Act, 2016 till the

respondent hands over the legal and rightful

possession of tle flat.

Direct the respondent to hand-over the legitimate,

rightful, legal, and lawful possession ofthe flat to the

complainants, after completing the construction of

the flat and common area amenities and facilities.

Direct the respondent not to charge holding charges

from the complainants.

(iD

D.

t2.

explained to the

on as alleged to

(4) (a) ofthe Act

der section 1,9 (6),1,9

ate (Regulation and

compliance of these

sections. The complainants cannot seek any relief under the

provisions of The Real Estate (Regulation and Development)

Act, 2016 or rules frame thereunder.

13. The respondent upon completion ofthe construction and upon

gettingthe occupancy certificate from the competent authority

had issued the offer of possession letter cum final demand

notice. The complainants had approached the authority to get

unlustified reliefs. The delay in completion of proiect, if any,
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does not give any entitlement to the complainants to hold the

due payments and seek possession of unit without making

entire sale consideration. This is an arm.twisting tactic

adopted by the complainants to get the possession of unit

without making the due payments.

14. The respondent had contended that the agreements that were

executed prior to implementation of RERA Act and rules shall

be binding on the

the parties being sign

agreement (herei

01.02.2011 exe

will and wi

subseque

bound by

The rul

explanation

for sale in Ann

t be reopened. Thus, both

ly documented flat buyer's

as the "FBA") dated

out of his own free

ercion which was

mplainants are

between them.

of Haryana, the

ibed agreement

ES, it has been clarified

isting agreement

and further that such

validity of such existingdisclos

agreements executed with its customers.

15. The complainants have approached the hon'ble authority for

redressal of their alleged grievances with unclean hands, i.e.,

by not disclosing material facts pertaining to the case at hand

and, by distorting and/or misrepresenting the actual factual

situation with regard to several aspects.lt is further submitted

undue tntluenc

orsed in favour of
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that the hon'ble apex court in plethora of decisions had laid

down strictly, that a party approaching the court for any relief,

must come wit}l clean hands, without concealment and/or

misrepresentation of material facts, as the same amounts to

fraud not only against tle respondent but also against the

court and in such situation, the complaint is liable to be

dismissed at the threshold without any further adjudication.

16. Reference may be ng instances which

establish concealmen misrepresentation on

the part of the com

o That the t have concealed

the ng with delay

comp d to them on

06.0 ng and

taking and getting the

plainants have filed

this frivolous

That to encourage the

dues within the

stipulated time, also gave additional incentive in the

form of Timely Payment Discount (TPD) to the

complainants and in fact,6ll date, the complainants have

availed TPD of Rs. 2 ,82,640.41/-. That the respondent at

the stage of booking, offered an inaugural discount on

Basic Sale Price (BSP) amounting to Rs. 483,009.00/-.
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Thus, the net BSP charged from the complainants is less

than the original amount ofthe unit.

. That the complainants have further concealed from this

hon'ble authority that the respondent being a customer

centric organization vide demand letters as well as

numerous emails has kept updated and informed t}te

complainants about the milestone achieved and

progress in the

The respondent

tal aspects of the project.

has shared photographs of

the project in , it is evident to say that

afidely towards its

custo and thus, has

alwa reference to the

proj mplainants, the

respon n each and everv

issue/s a

steady

ct ofthe unit in

and efficient

the several

I to the querieseffo

of the complainants to their complete satisfaction, the

complainants erroneously proceeded to file the present

vexatious complaint before this hon'ble authority

against the respondent.

17. From the above, it is very well established, that the

complainants have approached this hon'ble authority with

unclean hands by distorting/ concealing/ misrepresenting the

ng
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relevant facts pertaining to the case at hand. It is further

submitted that the sole intention of the complainants is to

unjustly enrich themselves at tIe expense of the respondent

by filing this frivolous complaint which is nothing but gross

abuse ofthe due process of law. It is furtler submitted that in

light of the law laid down by tlle Hon'ble Apex Court, the

present complaint wa issal without any further

adjudication.

It is submitted by the complainants

are unjustifie ope/ambit of the

agreement which forms a

basis for the parties. The

ment with thecomplainan

respondent the same. That the

relief(s) sought by ts travel way beyond tie

four walls ofthe agreement duly executed between the parties.

The complainants while entering into the agreement has

accepted and is bound by each and every clause of the said

agreement, including clause-3.3 which provides for delayed

penalty in case of delay in delivery of possession of the said

floor by the respondent. That having agreed to the above, at

the stage of entering into the agreement, and raising vague

allegations and seeking baseless reliefs beyond the ambit of
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the agreement, the complainants are blowing hot and cold at

the same time which is not permissible under law as the same

is in violation of the 'Doctrine of Aprobate & Reprobate".

Therefore, in light ofthe settled law, the reliefs sought by the

complainants in the complaint under reply cannot be granted

by this hon'ble authority.

1.9. The parties had agreed 33 ofthe FBA to attempt

at amicably settling the if the matter is not settled

amicably, to refer tion. Admittedly, the

complainants ottake any steps to

invoke arbi f the agreement

between the

Issues And

beyond the

Escalation are

- Untenable and

cannot be

a. Super Area

20.

The relief sought by the complainants regarding super area is

untenable as it has been duly agreed upon between the parties

that the super area of the flat shall be determined after

completion of the construction.

b. Demand qua Cost Escalation

. Thattie parties had dulyagreed regarding cost escalation

atthe stage ofenteringinto the transaction vide CIause 34

K9

Pagell of29



ffi HARERA
H arnuennnr Complaint No. 5778 of2019

of the application form, which understanding was

reiterated vide Clause 12.11 ofthe duly executed FBA.

It is clarified that while offering possession, the

respondent vide annexure "E" attached to the offer of

possession dated 06.03.2020 duly explained the basis for

calculation of the cost escalation. The respondent has

considered the cost escalation for the period ending till

April 2014, on the

further escalation

12.11 ofthe FBA and no

d beyond April 2014.

In terms of of the FBA, CPWD base

index of 2 calculating the cost

escalati of the project till

April 2 elivery timeline

as per

In terms was arrived

at Rs.72 ng the faith shown

by the in the respondent, the

respondent, as a special one-time gesture "Subject to

payment within due date as provided under the offer of

possession", decided to charge only Rs.613 per sq. ft.

towards cost escalation post discount oft{s.110.44 per sq.

fL

21. That the proposed timelines for possession being within 35

months from the booking/registration of flat along with 180

days. The remedy in case ofdelay in offering possession of the

unit was also agreed to between the parties as also extension
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of time for offering possession of the floor. It is pertinent to

point out that the said understanding had been achieved

between the parties at the stage of entering into the

transaction in as much as similar clauses, being Clause-14 of

the Application Form [proposed timelines for possession) and

Clause- 15 [penalty for delay in offering possession), Clause 36

(force majeure) had been agreed upon between the parties

22. That the project "M

serious defaul

by maiority o

to encour

discount wh

major setbac

timelines for

23. That the proposed

as much as

M/s Vascon.

under the terms and c

form.

mented in the application

e" has been marred with

nt of instalments

e respondent had

timely payment

payment caused

ce, the proposed

on was also diluted in

of the main contractor

it took some

time to close the work order through proper documentation

like closing of final executed quantities, final bills, escalation

etc. The respondentthereafter awarded balance work to a new

agency M/s Arcee who deputed tleir staff and manpower at

the site since 01.09.2015, accordingly the construction of the

proiect was duly completed within the norms of the building

plan approved by DTCP vide memo dated 05.05.2012.
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24. That without prejudice to the facts mentioned in the preceding

paragraphs, possession of the unit in question, if delayed, has

been on account of reasons beyond the control of the

respondent. It is submitted that the construction was affected

on account of the NGT order prohibiting construction

(structural) activity of any kind in t}le entire NCR by any

person, private or government authority. lt is submitted that

vide its order, NGT pla

trucks more tllan ten

outside or witllin

construction

suddenly sto

time for

employed

25. The respond

been compl

has also been recei

ban on the entry of diesel

d said that no vehicle from

itted to transport any

ction activity was

ban it took some

rious agencies

ofproject has

cate for the same

it has already offered

possession to the complainants. However, the complainants,

being investors do not wish to take possession as the real

estate market is, {own and there are no sales in secondary

market, thus has initiated the present frivolous litigation.

E. lurisdiction ofthe authority

26. The respondent has raised objection regarding iurisdiction of

authority to entertain the present complaint and the said

objection stands reiected. The autiority observed that it has

territorial as well as subrect matter iurisdiction to adiudicate

the present complaint.
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E. I Territorial iurisdiction
27. As per notification no. 7/92/2017-|TCP dated 74.72.2077

issued by Town and Country Planning Department, the

jurisdiction of Real Estate Regulatory Autlority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Gurugram. ln the present case, the project in

question is situated within the planning area of Gurugram

2A.

District, therefore has complete territorial

jurisdiction to deal wi t complaint.

E,Il Subiect matter

The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the

promoter leaving aside compensation which is to be decided

by the adjudicating officer if pursued by the complainants at a

Iater stage.

Findings on respondent,F.

F.l Obiection of authority w.r.L
or to coming into force

of
29. The respon the agreements

that were executed prior to the implementation ofthe Act and

rules shall be binding on the parties and cannot be reopened.

Thus, both the parties being signatory to a duly documented

FBA and the same was executed by the complainants out of

his/her own free will and without any undue influence or

coercion, the terms of FBA are bound by the terms and

conditions so agreed between them,
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30. The authority is ofthe view that the Act nowhere provides, nor

can be so construed, that all previous agreements will be re-

written after coming into force of the AcL Therefore, the

provisions ofthe Act rules and agreement have to be read and

interpreted harmoniously. However, if the Act has provided

for dealing with certain specilic provisions/situation in a

specific/particular manner, then that situation will be dealt

with in accordance wi

coming into force of

provisions of the

made between

been upheld

Suburban

which provi

" 119.

the rules after the date of

and the rules. Numerous

ns of the agreements

said contention has

Realtots

2737 of 2077)

in handing

from the date
into by the

promoter registration under
REP'!.. Under REP.A, the promoter is

letion ofproject
and REP.4, does not
con the llat

They may to
some extent be hoving a retroactive or quasi retroactive
eJIect but then on that ground the validiy of the
provisions of REMcannot be challehged. The Parlioment
iscompetentenough to legislate law having retrospective
or retroactive elfect A law can he even framed to aflect
subsistihg / .xisting contractual rights between the
parties in the larger public interesL We do not hdve ony
doubt in our mihd that the REP/ hos been framed in the
larger public interest afier a thorough study and
discussion made at the highest level by the Standing
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Committee and Select Committee, which submitted its
detailed repotts,"

Also, in appeal no. 173 of 2019 titled as Magic Eye Developer

PvL Ltd, Vs, Ishwer Singh Dahiya,in order dated 17.72.2079

the Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforemid dixussion, we are of
the considered opinion that the provisions of the Act are
quosi re*oactive to some extent in operation and WilLhe
apnlicable to the agreements for sale entered into even

case ofdelay in
terms dhd
ollottee shall
possesston le mte of interest as

sided, unfair and
tioned in the

32. The agre except for the

the Act itsellprovisions

Further, it i ements have

been execu o scope left to the

allottee to n contained therein.

Therefore, the authority is ofthe view that the charges payable

under various heads shall be payable as per the agreed terms

and conditi

the same

approved by the respective departments/competent

authorities and are not in contravention ofany other Act, rules,

statutes, instructions, directions issued thereunder and are

not unreasonable or exorbitant in nature.

F.II obiection regarding complainants are in breach of
agreement for non-invocation of arbitration,

ion. Hence in
of possession as per the

agreement for sole the
to the interest/delayed
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33. The respondent has raised an objection that the complainants

has not invoked arbitration proceedings as per the provisions

offlat buyer's agreement which contains provisions regarding

initiation of arbitration proceedings in case of breach of

agreement. The following clause has been incorporated w.r.t

arbitrauon in the buyer's agreement:

"33, Dlspu@ Resoludon by Arbla|odon
All or any dispute arisi
to the te rms of th is
validity of the terms
obligations of the
discussionJailing
settled

settled amicably by mutual
e adjudicated upon and

'. The arbitration
liation Act, 1996
thereto for the

shall be

or any
time bei

and wh
The Pu

as a Sole
Se er/Confirmi
Seller/Confrming
notwith

shall be held
le arbitrator
of the Seller
the parties.

shall have no
by the

so appointed,
advocate of the

connected to the

dence or
at New Delhi

the

and Delhi High Court at New Delhi alone shall have iurisdiction
34. The authority is of the opinion that the jurisdiction of the

authority cannot be fettered by the existence of an arbitration

clause in the buyer's agreement as it may be noted that section

79 of the Act bars the jurisdiction of civil courts about any

matter which falls within the purview of this authority, or the

Real Estate Appellate Tribunal. Thus, the intention to render

such disputes as non-arbitrable seems to be clear. Also, section

ing upon orin relation
the interpretation and

the resryctive rights ond
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88 of the Act says that the provisions of this Act shall be in

addition to and not in derogation ofthe provisions ofany other

law for the time being in force. Further, the authority puts

reliance on catena ofjudgments ofthe Hon'ble Supreme Court,

particularly in National Seeds Corporation Limit'ed v' M.

Iqadhusudhan Reddy & Anr. (2012) Z SCC506, wherein it has

been held that the remedies provided under the Consumer

Protection Act are in addition to and not in derogation of the

other laws in force, consequently the authority would not be

bound to refer parties to arbitration even if the agreement

between the parties had.anrrbitration clause.

35. Further, in A,rtab Singh and ors. v, Emaar MGF Land Ltd and

orT,., Consumer case no, 701 of2075 decided on 73.07.2017,

the National Consumer Disputes Redressal Commission, New

Delhi (NCDRC) has held that the arbitration clause in

agreements between the complainants and builders could not

circumscribe the jurisdiction of a consumer. The relevant

paras are reproduced below:

"49. Support to the above iew is also lent by Section 79 ofthe
recently enacteil Real Estate (Regulation and Development)

Act,2016 (Jorshort"the Real Estate Act") Section 79 ofthe said
Act reads as follows: -

"79. Bar of jurisdiction - No ciil court shall have
jurisdiction to entertaih any suit or proceeding in
respect of ony matter which the Authoity or the
adjudicating ofJicer or the Appellate Tribunal is

empowered by or under this Act to determine and
no injunction shall be granted by ony court or oth er
authority in respect oJ any action token or to be

takeh in purslance of any power conferred by or
under thisAct."

It can thut be seen that the said provision expresly ousts the
jurisdiction of he Civil Court in respect of any matterwhich the
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Real Estate Regulatory Authoriry, estoblished under Sub-
section (1) ofSection 20 or the Adjudicdting OfJicer, appointed
under Sub-section (1) ofSection 77 orthe Real Estate Appellant
Tribunal established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding dictum
of the Hon'ble Supreme Court in A Atyaswdny (supm), the
motters/disputes, which the Authorities under the Real Estate
Act are empowered to decide, dre non-arbitrable,
notwithstanding an Arbitration Agreement bedlreen the
pafties to such mattert which, to a large extent, are similar to
the disputes falli ng for resolution under the Consumer AcL

56. Consequently, we unhesitatingly reject the arguments on
behdlfofthe Builder and holdthaton Arbitration Clause in the
afore-stated kind of Agreements between the Complainon*
and the Builder cannot circumscibe the jurisdiction of a
Consumer Fora, notv,/ithstanding the amendments made to
Section I of the Arbitration AcL"

36. While considering the issue of maintainability of a complaint

before a consumer forum/commission in the fact ofan existing

arbitration clause in the builder buyer agreement, the hon'ble

Supreme Court in case titled as M/s f,maar MGF Land Ltd. V.

Afiab Singh in revision petition no, 2629-30/2o18 in civil

appeal no. 23512-23513 oI 2077 decided on [O,|Z.?OLB

has upheld the aforesaid judgement ofNCDRC and as provided

in Article 141 ofthe Constitution oflndia, the law declared by

the Supreme Court shall be binding on all courts within the

territory of lndia and accordingly, the authority is bound by

the aforesaid view. The relevant para ofthe judgement passed

by the Supreme Court is reproduced below:

"25. This Court in the seies of i dqments os noticed above

considered the provisions ofConsumer Protection AcC 1986 os

well as Arbitration Act, 1996 and laid down chat complaint
under Consumer Protection Act being d specialrenedy, despite
there beihg an orbitration ogreement the proceedings before
Consumer Forum have to go on and no enor committed by
Consumer Forum on rejecting the application. There is reason
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for not interjecting proceedingsunder Consumer Protectioh Act
on the strength an drbitration agreement by Act, 1996. The
remedy underConsumer Protection Act isa remedy provided to
a consumerwhen there is a defect in any goods or seryices The

complaiht means any allegation in writing made by a
compldinants has also been explained in Section 2(c) ofthe Act.
The remedy under the Consumer Protectlon Act is conJined to
complaint by consumer as defined under the Act for defect or
deficiencies caused by aservice provider, the cheap and a quick
remedy has been provided to the consumer which is the object

and purpose of the Act as noticed above."

37. Therefore, in view of the above iudgements and considering

the provisions of the Act, the authority is of the view that

complainants are well within their rights to seek a special

remedy available in a beneficial Act such as the Consumer

Protection Act and RERA Act, 2016 instead of going in for an

arbitration. Hence, we have no hesitation in holding that this

authority has the requisite jurisdiction to entertain the

complaint and that the dispute does not re to be referred

to arbitration necessarily.

G. Findings on the complainants.

pay interest for every month of delay in offering the

possession ofthe flat since 21.05.2013 to the complainants, on

the amount taken from the complainants for the sale

consideration and additional charges for the aforesaid flat

with interest at the prescribed rate as per the Act, 2015 till the
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respondent hands over the legal and rightful possession ofthe

flat.

38. In the present complaint the complainants intend to continue

with the proiect and are seeking delay possession charges as

provided under the proviso to section 18(1) of the AcL Sec.

18(1) proviso reads as under.

"Secdon 78: . Rearn ofamount qnd coo,u)ensadon

39. Clause 3.1

handing ove

"3.1. P

Subject to

from
having

any restrain ts/restricti o ns
I subjectto the Purchoser(s)
nns and conditions of this

nder any of the
complied with all

18(1). lf the promo
possession ofon apa

Provided

or is unable to give

does not intend to
be paid, by the

delay, ti ll the

as may be

time period for

produced below:

er circumstances not
reasonable control of the

Ae
provi.
provision| formalities, documentation etc. as pretcribed by
the Seller/Confrrming Party,whether under this Agreemeht
or otherwise, from time to time, the Seller/Confrming Party
proposes to hand over
Purchoserlsl within a beriod of36 months from the date of
booking/registrolion of he FlaL The Purchoser(s) agrees
and understands thot the Seller/Confirming Parly shall be

entitled to o grace period of 180 days, after expiry of i6
month, for applying and obtaining the occupation
Certifcate in respect ofthe Colony from the Authority....."

anticipated and
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40. At the outset, it is relevant to comment on the preset

possession clause of the agreement wherein the possession

has been subjected to all kinds ofterms and conditions ofthis

agreement and the complainants not being in default under

any provisions of this agreement and compliance with all

provisions, formalities and documentation as prescribed by

the promoter. The drafting ofthis clause and incorporation of

such conditions are e and uncertain but so

heavily loaded in favo promoter and against the

allottee that even a the allottee in fulfilling

formalities an prescribed by the

promoter irrelevant for the

purpose of for handing over

possession I n ofsuch clause

in the buyer' just to evade the

liability toward unit and to deprive

the allottee ofhis elay in possession. This

misused his

clause in the

is iust to

dominant

agreement and the allottee is left with no option but to sign on

the dotted lines.

41. Admissibility of grace period: The promoter has proposed

to hand over the possession of the said unit within period of

36 months from the date of booking. ln the present comPlaint,

the date of booking vide payment receipt ofbooking amount is

27.05,2010. Therefore, the due date of handing over

possession comes out to be 21.05.2013. lt is further provided
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in agreement that promoter shall be entitled to a grace period

of 180 days for applying and obtaining the occupancy

certificate etc. from DTCP. As a matter of fact, from the perusal

of occupation certificate dated 14.02.202 0 it is implied that the

promoter applied for occupation certificate only on

17.05.2017 which is later than 180 days from the due date of

possession i.e., 21.05.2013. The clause clearly implies that the

grace period is asked

certificate, therefore

and obtaining occupation

romoter applied for the

occupation ce the statutory period of

180 days, he d r grant of the grace

period., As

advantage

180 days c

e allowed to take

s grace period of

regarding

"Clause3. rees ond
understands

. Relevant clause

Party shall be
after expity ofentitled to a

i6
C,

42. Admissib

rate of

Au

at prescribed

seeking delay

possession charges at prescribed rate. However, proviso to

section 18 provides that where an allottee does not intend to

withdraw from the project he shall be paid, by the promoter,

interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been
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prescribed under Rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 75. Prescfibed rate of interen- IProvlso to sedion 72,
section 78 and sub-secdon (4) qnd subsection (7) of section
1el
@ For the purpose of proviso to section 12; section 78; and

sub-sections (4) ahd (7) ofsection 19, the "interest at the
rate prescibed" shall be the State Bonk of lndia highest
morginal cost of lending rate +296.:

Provided that in case the State Bank of lndia
marginal cost of rate IMCLR) is not in use, it
shall be mark lending rates
which the may fix f'om time to time

lic,for lending to

43. The legislature bordinate legislation

under Rule 15 e prescribed rate

of interest.

legislature,

ined by the

is followed to

award the in all the

cases.

44. Consequently, as te Bank of lndia i.e.,

ing rate (in short,

Accordingly, the

prescribed rate ofinterest will be marginal cost oflending rate

+2o/o i.e.,9.30ok.

45. Rate of interest to be paid by complainants for delay in

making payments: The definition ofterm 'interes( as defined

under section 2 (za) ofthe Act provides that tbe rate of interest

chargeable from the allottee by the promoter, in case of

defaul! shall be equal to the rate of interest which the

MCLR) as on
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promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

"(za) "interes" means the rates of interest payable by the
promoter or the allottce, as the case may be.

Explanation, -For the purpose ofthisclause-
O the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default

(i0 the interest payable by the promoter to the allotteeshall
be from the date received the amount or
any part e amountor partthereof
and interest
payable bythe

ded, and the interest
promotershall be from the

date the ollo tto the promoter till
the date

46. Therefore, ents from the

complai ibed rate i.e.,

9.30o/o by the same as is

being of delayed

possession c

47. 0n consideration ilable on record and

possession of the subject unit was to be delivered witlin 36

months from the date of booking i.e., 21.05.2070. Therefore,

the due date of handing over possession is 21.05.2013. As far

as grace period is concerned, the same is disallowed for the

reasons quoted above. Therefore, the due date ofhanding over

Complaint No. 5778 of2019

submissions made by both the parties, the authority is

satisfied that the respondent is in contravention ofthe section

11[4][a) ofthe Act by not handing over possession by the due11(4)(a) ofthe Act by not handing over possession by the due

date as per the agreement. By virtue of 3.1 of the flat buye/s

agreement executed between the parties on 01.02.2011, the
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possession is 21.05.2013. The occupation certificate has been

received by the respondent on 14.02.2020 and the possession

of the subiect unit was offered to the complainants on

06.03-2020- Copies of the same have been placed on record.

The authority is of the considered view that there is delay on

the part of the respondent to offer physical possession of the

allotted unit to the complainant as per the terms and

promoter to fulfil its

flat buyer's

possession

44. Section 19(

possession

of receipt of

the occupation

authority on 14.

ent dated 07.02.207L

s the failure on part of the

sponsibilities as per the

to hand over the

allottee to take

from the date

resent complaint,

by the competent

ondent offered the

conditions of the flat

executed between the

possession of the unit in question to the complainant only on

06.03.2020, so it can be said that the complainant came to

know about the occupation certificate only upon the date of

offer ofpossession. Therefore, in the interest of natural justice,

the complainant should be given 2 months'time from the date

ofoffer ofpossession. This 2 month ofreasonable time is being

given to the complainant keeping in mind that even after

intimation ofpossession, practically they have to arrange a lot

of Iogistics and requisite documents including but not limited

to inspection ofthe completely finished unit, but this is subject
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to that the unit being handed over at the time of taking

possession is in habitable condition. It is further clarified that

the delay possession charges shall be payable from the due

date of possession i.e., 21.05.2013 till the expiry of 2 months

from the date ofoffer ofpossession (06.03.2020) which comes

out to be 06.05.2020

49. Accordingly, the non-compliance ofthe mandate contained in

H.

50.

section 11(4)(a) read

of the respondent is

entitled to delay

9.300/o p.a. w.e

of section 18

Directions

Hence, the

following dir

compliance of

function entrusted

8(1) ofthe Act on the part

such the complainants are

0 as per provisions

ofthe rules.

and issues the

e Act to ensure

romoter as per the

ll.

prescribed rate of 9.3070 p.a. for every month of delay

from the due date of possession i.e., 21.05.2013 till the

date ofoffer ofpossession i.e., 06.03.2020 + 2 months i.e.,

06.05.2020 to the complainants.

The arrears of such interest accrued from 21.05.2013 till

06.05.2020 shall be paid by the promoter to the allottee

within a period of 90 days from date of this order as per

Rule 16(2) of the rules.

The respondent is directed to pay interest at the
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lv.

H

lll,

Complaint No. 5778 of2019

The complainants are directed to pay outstanding dues, if

any, after adjustment ofinterest for the delayed period.

The rate of interest chargeable from the allottee by the

promoter, in case of default shall be charged at the

prescribed rate i.e.,9.3096 by the respondent/promoter

which is the same rate of interest which the promoter

shall be liable to pay the allottees, in case of default i.e.,

the delayed pos

Act.

as per section 2(za) ofthe

v. The respond anything from the

comp of the agreement.

be charged by the

prom r being part of

on'ble Supreme

/2020 dated

agreem

Court

1,4.12.202

51. Complaint stands d

v1-u-----:
[Vilay Kffiar Goyal)

Member

52. File be consigned to registry.

1sr-kxr-..1
Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 10.08.2021
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