HARERA
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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

New Complaint no, : 2889 of 2020
First date of hearing: 18.12.2020
Date of decision : 10.08.2021

1. Sony K. Leons
2. Helen K. 5ony

Both R/0: - 122 /14, Silver Qaks Apartments, Complainants
DLF Phase - 1, Gurugram-122002
Viryis

1. M/s BPTP Limited \
Regd. Office at: - M-11,Middle f.':lrcle

Connaught Circus, New Delhi-110001 Respondent
CORAM:

Shri Samir Kumar. Member
Shri Vijay Kumar Goyal Member
APPEARANCE:

Sh. Rishabh Jain W ‘Advecate for the complainants
Sh. Venket Rao Advocate for the respondent

ORDER

1. The present complaint dated 22.10.2020 has been flled by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for viclation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Actor
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the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se.

Unit and project related details
The particulars of unit details, sale consideration, the amount

paid by the complainants, date of proposed handing over the
possession, delay period, if any, have been detailed in the

following tabular form:

agmgxldﬁhw '1 _ L EFM

5. No. Heads /- Description
A \
1. Project name and local “Mansions Park Prime” at
N Sector-66, Gurugram.
2. Project areas” 11.068 acres -
3, Hal:ure nf-w; : | 'Group housing colony
4. ;ﬂhfﬂﬁu gnégq\‘ﬁlh» " | 310 2008 dated
statu ( 18.02.2008 and valid up to
‘ | 17.02.2020
5i Hami the licensge Shyam and 4 others.
. uﬁmmﬁsw arnet | Notregistered
regisﬁfyi l‘l | I IJ}- | .{J
7. | Date nfﬁﬂgﬁﬂhhhh T [15.102010
? s '~"",-" ['lﬂde payment receipt on
| page no. BO of the reply)
8. 23022011

gﬂ no. 37 of the
‘ complaint)

Unit no.

|| MAZLBOZ, Unit 2, Tower M
(Page no. 43 of the
complaint]

10

Measurement of unit

2764 sq. ft. of super a rea
(Page no. 39 of the
complaint)

11.

Revised Unit Area
(As per offer of possession)

3044 sq. ft. of super area
(Page no. 72 of the
complaint)

11,

Payment plan

Construction linked
payment plan.
(Page no.6B of the
complaint)
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12. | Date of offer of possession 05.03.2020
(Page no. 72 of the
complaint)
13. Date of Occupation 14.02.2020
Certificate (Page no, 194 of reply]

Note: - As per the affidavit submitted by the respondent, the
OC for Tower MAZ has been received on the above-mentioned
date and it was a marketing name for that tower. The
sanctioned name in the OC for Tower MAZ is Tower B,

1A
Facts of the n;uppit 1

- L A

14. Total sale consideration Rs. 16,038,268.92/-
[vide statement of accounts
= on page no.200 of the reply)
15. | Amount paid by the | Rs. 11,182,293.29/-
complainants 1'“3-?'-“- 4 [vide statement of accounts
P on page no. 200 of the reply]
16, | Due date nf:ll_shﬁequ iy T | 15.10.2013
pnssessiun A\ 1o [As per clause 3.1 of the
F o 2 0 iy . | builder buyer’s agreement
2 S e ¢ |'with a grace period of &
[ & months)
Note: Grace period of 6
lrmm:lu is not allowed in
i ‘the present case,
17 Delay'ﬁi!hqﬁgltng 1 ‘| 6Years 6 months 20 days.
posse . w4
' pussession, sbn:ag{fﬂﬂ ]
05.03.2020+ '-'.’.QDH’IEE ey '
05.05. I{}EU e == [P [|00Y
LB PA N :| J N

The complainatits have si.l_h"mlttid as under: -
The respondent published a wvery attractive brochure,

highlighting the group housing colony in "Mansions Park

Prime"

located at sector 66, Gurugram, Haryana. The

respondent claimed to be one of the best and finest in

construction and one of the leading real estate developers of

the country, in order to lure prospective customers, including

the original allottee to buy flats/apartments in the Project.
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There are frandulent representations, incorrect and false

statements in the brochure. The complainants invite attention
of this authority to section 12 of the Act, 2016. The project was
launched in 2008 with the promise to deliver the possession
on time and huge funds were collected over the period by the
respondent. Section 12 of the Act, 2016 is reproduced as

under; -

"Section 12. Obligations of promoler regarding veracity of
the advertisement or prospectus, -

Where any person makes an advance or a depogit on the
hasis of the information contained (n the notice
advertiserment or prospectus, or on the basis of any mode!
apartmaent, plot or building, as the case may be, and sustains
any loss or damage by reason of any imcorrect, false
statement included therein, he shall be compensated by the
promoeter in the manner as provided under this Act:

Provided that if the person affected by such incorrect, false
statement contoined in the notice, advertisement or
prospectus, ar the model apartment, plat or building, as the
case may be, intends to withdraw from the proposed project,
he skall be returmed his emtire investment alomg with
interest at such rale as may be prescribed and the
compensation in the manner provided under this Act.”

That the urigﬁ:af%l{ndgﬁf!& Sudesh Khanna was approached
by the sales rggrestﬁ'@ﬁvag'iif the mmpauy who made tall
¢laims about the project 'Mansions Park Prime’ as a world
class project. The original allottee was invited to the sales
office and was lavishly entertained and promises were made
to him that the possession of the flat would be handed over by
1% july 2013, including that of parking, horticulture, club and
other common areas. The original allottee was impressed by

their oral statements and representations and ultimately lured
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to pay Rs.10,36,500/- as booking amount of the said flat on
30.06.2010.

That the original allottee further paid, as and when demanded
by the respondent, a total of Rs.31,66,973 /- till 15.10.2010 but
the respondent did not execute the FBA. The respondent
violated section 13 of the Act, 2016 by taking more than ten
per centum {10%) cost of the flat before the execution of the
FBA. The total cost of the flatisRs,1.20,41,968/- including EDC
and 1DC while the resﬁn'nﬂmit had collected a total sum of
Rs.31,66,973 /-, around 26% of the total cost of the flat til
15.10.2010, W L

That the FBA for the unit number MAZ:802 was executed on
23.02.2011 between the urigi_nal.ﬁjlnttu;ai_mﬂ the respondent.
Thereafter, l:l'hp{f&lt wis Eﬂdght_h}f-_thf_: complainants and the
transfer in the favaur of the complainants was endorsed by the
respondenton 23.&5“21] 12 The En;In‘rsamEnt form was further
confirmed and acwﬁliéﬂ hk’ the tﬂpnndent The date of
possession as per the EIE!.'E.E_-H'I.EIII'. was 01.07.2013, calculated
36 months ﬁ@nihlr ﬁgmfmuﬁmpmhgamnm of the flat.
That the complainants paid, as and when demanded by the
respondent, all fnstalments in time and thereby paid a total of
Rs.1,11,82,734/- It was unfair, illegal, unlawful, unethical tor
the respondent when it had demanded the amount from the
complainants without the particular stage of construction
being achieved, as the completion of the flat has been delayed
by more than six years and eight months which ultimately

resulted in difficulties for the complainants and many such
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buyers. This is also a violation of section 11(4){a)} of the Real
Estate (Regulation and Development) Act, 2016.

That the complainants have approached the respondent and
pleaded for delivery of possession of their flat as per the FBA
on various occasions. The respondent did not submit any
justified reply to their letters, emails, personal visits,
telephone calls, seeking information about the status of the
project and delivery of possession of their Flat, thereby the
respondent violated sebﬂuﬁ#‘i uf the Act, 2016.

That all of a sudden on. Uﬁﬁ‘.!‘lﬂﬂ the respondent issued the
offer for pnssessj.ﬁh wﬁergiq_it mmeg umjustified, illegitimate,
illegal and ur!la:.'mn ‘demands for the’ Flat, which includes;
Unjustified mm'esﬁse in area - Rs.10,50 EIHIL" (approx.), Cost
Escalation I:hqgg?a - Rs.18,65,972 /-, Electrification and STP
Charges - Hjﬂ,drﬂ,ilﬂﬁ /-~ Fire Fighting and Power Backup
Charges - Rs.152,200/-, Value Added Tax - Rs.1,14,107/,
Service Tax - MBEMW'. Goode and Services Tax -
Rs.5,25,570 /- All the aforesaid charges have accrued due to
the lapses :@d failures of the respondent, whereas the
complainants have timely mmpﬁg::i with ‘all the demands
raised by the respandent. The resp.ﬁﬁdent instead of adjusting
delay possession charges in the final demand letter (Offer for
Possession dated 05.03.2020) has tried to hoodwink the

complainants through frivolous and vexatious demands.

10, That the respondent has stated a contradictory statement

wherein it is mentioned that the construction was completed
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11.

tll 27.042013, whereas the application for occupation
certificate was filed on 17.05.2017.

That the respondent has tried to cover the period of delay
within the meaning of force majeure, but its failure shall not be
covered within the narratives of force majeure as it includes
only inevitable situations which cause hindrance, whereas at
present the project has been delayed due to the failures of the

respondent, and not due to any circumstances beyond its
contraol. "" <

12. That the respondent Iﬂ!ﬂﬂ'ﬂhﬂlm unlawfully and illegally

13.

14.

increased the superarea of the flat and also demanded huge
cost escalation yﬂ}uut pmw:id,ing any Iﬂﬂﬁﬂﬂd explanation of
such charges.. Tj:e respondent, supmimiuusl}r and with
mala-fide ml:veqﬁlﬁn increased the super area of the flat asit had
neither infdriﬁed.'i nor  sought | pgnliﬂéslun from the
complainants, Ehﬁtpfutg ﬁnlitmisuﬁon 14 of Act, 2016.

That the :umpla‘[n.iﬁﬂ: appraachéd the respondent and
pleaded to reyoke/cancel /withdraw the amount imposed by it
illegally, unlawfully and fraudulently. such as amount of (a)
increased ares; (b) huge cest escalation charges, (c)
Electrification & STP Charges, (d) Fire Fighting & Power
Backup Charges, (e) Value Added Tax, Service Tax, Goods and
Services Tax being charged on the flat of the complainants. The
respondent did not submit any |ustified response to their
requisitions and personal visits seeking information.

That the respondent has in an unfair manner siphoned of

funds meant for project and utilised same for Its own benefit
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for no cost. That the respondent being builder, promoter,

colonizer and developer, whenever in need of funds from
bankers or investors ordinarily has to pay a heavy interest per
annum. However, in the present scenario, the respondent
utilised funds collected from the complainants and other
huyers for its own good in other projects, being developed by
it

15. That the complainants do not intend to withdraw from the
project. As per the nhw; qf the respondent/promoter
under section 18 of the ,ﬂﬁﬁ'ﬂﬂ'l&‘read with Rules 15 and 16 of
the rules, 2017, it Jﬂs an dhi‘lﬁﬂtln to pay interest on the
delayed pusat-_.ss'iqn on_ the amount deposited by the
complainants . ‘at  the  rate | prescribed.  The
respundentfi:rgmuterhﬂﬁ neglected. its part of obligations by
falling to nFér A legitimate, rightful, lawful and legal
possession of ﬂ'l_# ﬂaﬁn time. The complainants reserve their
right to seek mmphﬁptiun, fenm the-promoter for which the
complainants, may maﬁe o s.ﬂpg:a,te application to the
Adjudicating ﬁff&:ef in cﬁs@]t isr fe-gﬂ{ed

16. That the respondent, having collected hugeamount from the
complainants and other "Su.c'l'i buyers, has not utilised said
funds for the construction of the flat on time as promised by
them at the time of booking of the flat in 2010, If the
respondent had followed the payment plan in its letter and
spirit, the flat would have been completed and the delay would

not have occurred so, this constitutes unfair trade practice.

Page 8 of 34




HARERA
2 CURUGRAM Complaint Mo. 2889 of 2020

17. That the cause of action is recurring in nature and subsisting

and has accrued finally when the respondent had not
submitted any justified response to the complainants. Thus,
the complaint has been filed within time with effect from

accrual of the cause of action,

C. Relief sought by the complainants.

18. The complainants have filed the present complaint for seeking
following reliefs. [The complainants have prayed for the relief
of delayed possession ph.gﬁd.ﬁ ‘and other reliefs including
increase in area, cost Mﬂﬁ ete. Now, vide application
filed on 1D.ﬂ'ﬂ,zﬂﬂ.l_i.-.ﬂ'l:t_;jnﬂs-jhﬁ..!EFH:EIHH:I_FEE of the court, the
counsel for tt;i:.%&i:;,lﬁf:}aiﬁm.-wl'ayéﬁ for pursuing only the
relief of delaj}ﬂ-ﬁ%sﬁe&slgn charges, possession, not to charge
holding charges and including any u‘thet-; rellét]

(1] Direct I:he.respunden: to pay interest for every month
of delay in offering the possession of the flat since
(11.07.2013 to the complainants, on the amount taken
from them for the sale consideration for the flatalong
with additional charges, at the prescribed rate as per
the Act, 2016 till the respondent hands over the

possession of the flat to the complainants.

[i1) Direct the respondent to hand-over the legitimate,
rightful, legal, and lawful possession of the flat to the
complainants, after completing the construction of

the Nat and common area amenities and facilities.
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19,

20.

21.

(iii) Direct the respondent not to charge holding charges

from the complainants.

On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to
have been committed in relation to section 11{4) (a) of the Act
to plead guilty or not to plead guilty.

Reply by the respondent.

That the complainants as. &ﬂl as the original allottee are
defaulters under section ﬂ{ﬁ}ﬂ (7)and 19 (10) of The Real
Estate [Regulation. and Development) Act, 2016 and not in
compliance of li'lese sections. T'IH! complainants cannot seek
any relief um;lﬂrthie prm‘mmls of The Réal Estate (Regulation
and ﬂeveluph:n_qnl] Act, 2016 or rulas frame thereunder.

The respundﬁﬂi’ﬁ'pun tompletion of the tonstruction and upon
getting the ucmpmqgerﬂﬂwmﬁup ‘thiecompetent authority
had Issued the uffér,@f gnﬁm‘hn Jetter cum final demand
notice. The l:u:.rrnpl:linf.'m'l':ér hndapprna:hed the authority for the
waiver of de@a@is mE:I @ittajmjwﬁmt reliefs. The delay in
completion ut‘ pro ject, if an :,-', does not give any entitlement to
the complainants te hold the ‘due payments and seek
possession of unit without making entire sale consideration.
This is an arm-twisting tactic adopted by the complainants to
get the possession of unit without making the due payments.
Hence, a termination letter dated 14.09.2020 was issued by
the respondent whereby the allotment of unit in question was
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22.

23.

terminated due to the default in payments made by the
complainants even after repeated reminders.

The respondent had contended that the agreements that were
executed prior to implementation of RERA Act and rules shall
be binding on the parties and cannot be reopened. Thus, both
the parties being signatory to a duly documented flat buyer’s
agreement (hereinafter referred to as the "FBA") dated
23.02.2011 executed by the original allottee out of his own free
will and without any u'ﬂ&ﬁ‘ﬂﬁmcu or coercion which was
subsequently endo rsﬂi :Iil'i'*ﬁ'lmﬂr of the complainants are
bound by the tﬂrnﬂ;ﬂﬂ mmﬂﬂnns so agreed between them.

o The rulgs,:-apphilsheﬁ by the m of Harvana, the
explnnaﬁéh _g':iven at the end of the prescribed agreement
for sale in Annexura A of the rules, it has been clarified
that the developer shall disclose the existing agreement
for salein raaﬁtﬁtﬂnp$lngpfu{aﬂmd further that such
disclosure shall'not-affect tfm validity of such existing

......

agreementsiexeeuted With Its customers.

The mmplainﬁnfs I'-;lav'el approached the hon'ble authority for
redressal of their alleged grievances with nnclean hands, ie.,
by not disclosing material facts pertaining to the case at hand
and, by distorting and for misrepresenting the actoal factual
situation with regard to several aspects. It is further submitted
that the hon'ble apex court in plethora of decisions had laid
down strictly, that a party approaching the court for any reliel,
must come with clean hands, without concealment and for

misrepresentation of material facts, as the same amounts to
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fraud not only against the respondent but also against the

court and in such situation, the complaint is liable to be

dismissed at the threshold without any further adjudication.

Reference may be made to the following instances which

establish concealment/suppression/ misrepresentation on

the part of the complainants:

That the complainants have concealed from this Hon'ble
Authority that via effer of puﬁsessi-:rn dated 05.03.2020,
the respondent has, ‘&3& n gﬂudwill gesture, provided
compensation a,mﬂ'llnl;mg tRs, 287 122 /- to them. The
mmpiainant's ﬁ:ir;d-,m pay the demapd as per the offer of
possession - hénce, 'I:hi rﬂspundpnts issued reminder
letters daﬁ&d 16.04,2020, 1280 5.2020, 29.06.2020 and
10.08.2020, Even after repeated reminders, the
mmplalﬂﬂnts"'[aﬂed to pay the final demand as per the
Offer of qus’gﬁﬂau, The t&:n"ﬂﬂatmn letter dated
14.09.2020 was-issued by the respnndent whereby the
allotment of unit in question was terminated due to the
default in payments made by the complainants even after
repeated reminders,

That the complainants have concealed from this Hon'ble
Authority that with the motive to encourage the
complainants to make payment of the dues within the
stipulated time, the respondent also gave additional
incentive in the form of timely payment discount to the
complainants and in fact, till date, the complainants have
availed timely payment discount of Bs, 319,491.80/-.
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e That the complainants have further concealed from

authority that the respondent vide demand |etters as well
as numerous emails has kept updated and informed the
complainants about the milestone achieved and progress
in the developmental aspects of the project. The
respondent vide emails has shared photographs of the
projectin question. It is evident to say that the respondent
has always acted I;;-uq‘g.ﬁdal:,r towards its customers
including the cu‘t&p}ﬁmﬂ!. and thus, has always
maintained a trarrr[.splhi"ﬁdf in reference to the project. in
addition to uﬁ“ﬂaﬂ‘ngﬂumlphmants the respondent on
numerous n;:iﬁ__aﬁimmt_un aar:&'s an:il_wery issue/s and/or
querﬂsgi;ﬁr_ﬁsed in respect of the unit in question has
always provided steady and ‘efficient assistance.
Huwe'ﬂa'ﬁ. 'nntthiﬂ'lstan&tg* the several efforts made by
the respumlmi: ta ﬁtemi Eu;r thh gueries of the
-:ﬂmplamants 1‘9 'rh;.‘ur ﬁhtﬂpiute satisfaction, the
:nmphl@nf eqnngn 513!5. p_rqrg:egdeq_,_tn file the present
vexatious ﬂmfp@n’l lﬁrq ﬁbl’iaﬂtﬁﬂr]t}f against the
respondent

25, The parties had agreed under clause-33 of the FBA to attempt
at amicably settling the matter and If the matter is not settled
amicably, to refer the matter for arbitration. Admittedly, the
complainants have raised dispute but did not take any steps to
invoke arbitration. Hence, is in breach of the agreement

between the parties,
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26, lssues And Reliefs Qua VAT/ GST & Service Charges/
Maintenance & Holding Charges/ Electrification & STP,

Firefighting & Power Back-Up Charges/ Super Area and Cost

Escalation are beyond the agreed clauses of the agreement -

Untenable and cannot be granted: -

It was submitted that as per clause-2 of the agreement
titled as “Sale Consideration and other conditions”
Spftiﬂl:ﬂll}’ provi ded‘ 'll.'n.t lr.l m‘:diﬁnn to Basic Sales Price
Develupmem Eh&rgea ”{'inciudmg EDC, IDC and EEDC),
Preferentlal Ima‘unn mnrgn.ﬁ {E'I,.G] Club Membership
Charges {EH;H Car parking Cl'mges Power Back-up
]nmllaﬂuﬂ Eharges [Pﬂlﬂ] VAT, Service Tax and any
fresh incidence of tax (i.e. GST); Electrification Charges
(EC). Ehmes-fnr installing Sewerage Treatment Plant
(STP), Admigistsative Charges; Inférest Free Maintenance
Security (IFMS). gtc 'shall -also be payable by the
complainants. = = |

& | ¥ |. "I !'i..; -

That the charges qua,UﬁT'ur-anf-ﬂ'a;h incidence of tax
were duly agreed by the complainants vide clause 6 of the
application form, wherein they agreed to pay VAT and all
other charges as may be communicated from time to time.
Without prejudice to the above, it was submitted that the
demand qua VAT has been partly paid without any
protest and demur and accordingly the receipt for the
same was also issued by the respondent. It is further
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submitted that the said charges have been agreed upon by

the complainants right from the beginning and despite
being agreed charges, the complainants are now at such
belated stage are raising contentions against the said
charges with a view to gain at the expenses of the
respondent. HVAT being indirect tax always payable by
the end user / allotee as per applicable laws.

b. Wmmﬂmma
It was submitted thaﬂﬁbﬂng indirect tax is payable by
the end user / ;unttﬁf asp&r GST regulations, Itis further
submitted that vide Clause & df the Application Form,
later reiwi"gi'r@d 'ﬁideﬁusﬂil of the duly executed FEA
(reproduced herein aboye), it was specifically agreed to
between ﬂia;_pa_:ﬁeq that the complainants are liable to
pay smtmiuas including but notlimited to service tax,
VAT and nih&r{?tﬁﬁlclﬂenﬁﬁ’tlﬁMEy arise. Thus, GST
which has béen hﬁ’d ; h}' the Government from
01.07.2017s applicable and payable by each customer.
Even otherwise, indirect taxes such as ﬁST, HVAT etc. are

pass through charges which are collected by the
respondent and passed on to the Government.

e Maintenance charges are being taken in advance to
ensure the proper maintenance of the complex. It is
further submitted that the parties had duly agreed
regarding maintenance charges at the stage of entering
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into the transaction vide Clause 4 of the Application Form,

which understanding was reiterated vide Clause 7.4 of the
duly executed FBA.

»  With regard to holding charges, itis submitted that the via
clause 3.4 of the duly executed FBA the complainants
were aware that they shall be liable to pay holding
charges if they fail to take possession of the unit within 30
days from the date of offer of possession. Clause 3.4 of the
FBA s rep mduced'ﬁﬂﬁ"ﬁ;ﬁﬂﬁw

3.4 The Purchaﬂrﬁ!] kéﬁ] #Fu tif after receiving the Notice
Of Passession’  from t.ﬁi iﬂﬂ:r}ﬂwﬂnﬂing Party, the
Purchaser, jih'}sﬁ.!pﬁfﬂlﬂﬂ*qng_h:n to take the possession
of the Elat® in 30 days from. the ‘date of Notice of
Possession, ghen notwithstanding any, other provision
con I:am [ héretn, the Purchaser(s) shall be liable to Holding
Charges and the Flat shall remain in the custody of the Seller
/ Confirming Party at the sole risks and costs of the
Purrhmer{:’gj The Holding Charges shall be o distinct charge
in addition to the eharges as defined in Clagse 2.1 herein and

ix mot rel aﬂhrrrhﬂﬁgeﬂdﬂﬂﬁlrﬂnnn as provided
In this ﬂgﬁ-ﬂuﬂq

e With regard/ to electrification,  STP charges and
firefighting charges, it is submitted that the parties had
agreed as per clause 2.3 of the dulj.- executed FBA that the

complainants shall be liable to pay electrification charges,
cost of installing sewerage treatment plant and additional
firefighting charges as may be required or as specified by
the Authorities.

»  Further as per clause 2.1 of the FBA electric connection

charges, firefighting charges as well as power back-up
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installation charges have been quantified and are payable
in addition to the basic sale price.

As per Annexure F of the Offer of Possession dated
05.03.2020, the respondent has also explained the basis
of charging for the Sewage Treatment Plant.

e. Super Area

The relief sought by the complainants regarding super area is

untenable as it has been dubtagraed upon between the parties

.....

that the super area of! the flat shall be determined after

i Sl

completion of the tuﬂ'ﬁmmﬁbm

r. mmmmm

That the pﬂrﬂes had -:I1.II]..r agreed reg;a!rdhtg cost escalation
at the staﬂh of enmﬂngmwmﬂaﬁ'urﬁarﬁun vide clause 35
of the hyplfﬁtﬁln form, which tlndersl:anding was
reiterated n[cha .:]aus: 12.110f the du‘];],r executed FBA,

Thus, the reltefs sought ,hy the complainants are
untenable and hegn’g.d the a;;rwﬂ clauses of the
agreement as the same was already agreed by them
without any protest ar demur right from the stage of
booking and they now at such heiﬁted stage are raising
contentions against the duly agreed clauses of the
agreement with a view to create prejudice against the

respondents.

27. That the proposed timelines for possession being within 36

months from the booking/registration of flat along with 180

days of grace perlod was subject to force majeure
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circumstances, timely payments and other factors. However,

the complainants have indulged in selective reading of the
clauses of the FBA whereas the FBA ought to be read as a
whole.

The remedy in case of delay in offering possession of the unit
was also agreed to between the parties as also extension of
time for offering possession of the floor. [tis pertinent to point
out that the said understanding had been achieved between
the parties at the stage of entering into the transaction in as
much as similar rlauﬂqgﬁﬁ-i-g'ﬁiiﬁﬁﬁlqyse-n of the application
form [prnpnsed___-@éjihﬂgéffﬂ -___p't:-_-ss'ﬁsiﬂn} and clause-15
(penalty for delay in offering possession] had been agreed
upon between the parties under the terms and conditions
docume nl:ed:lr_[ t'lie .A.pplin:aﬂun Form.

That the project“Mansions Park Prime" has been marred with
serious dﬂaulﬁﬂﬁr@ delays in timely, payment of instalments
by majority of cu#izﬁm:@i!s; un.thﬂqm:"hnnd the respondent had
to encourage aﬁditﬁpnﬂ,&ncwﬂuﬂ{ like Timely Payment
Discount whi&.-ﬁn the othér hand, delays in payment caused
major setback to the development works. Hence, the proposed
timelines for posseéssion stood diluted.

That the proposed timelines for possession was also diluted in
as much as there was de-mobilization of the main contractor
M/s Vascon, That due to this de-mobilization, it took some
time to close the work order through proper documentation
like closing of final executed guantities, final bills, escalation

ete. The respondent thereafter awarded balance work toanew
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31.

32,

Agency M/s Arcee who deputed their staff and manpower at
the site since 01.09.2015, accordingly the construction of the
project was duly completed within the norms of the building
plan approved by DTCP vide memo dated 05.06.2012.

That without prejudice to the facts mentioned in the preceding
paragraphs, possession of the unit in question, if delayed, has
been on account of reasons beyond the control of the
respondent. It is submitted: Ehﬂt the construction was affected
on account of the I'!I.‘ET "nﬁtﬂ‘ prohibiting construction
(structural) activity of. anyanni in the entire NCR by any
person, private or Eﬁf&mmgnt authﬂr'iq It is submitted that
vide its urder, ﬁ'l‘ane,li amid;m ban-onthe entry of diesel
trucks more ﬂ'um*l:ﬂn VEArs old and sald khﬁt no vehicle from
outside or vqjtiurq_ Delhi would be permitted to transport any
construction maﬁﬂni. Since the construction activity was
suddenly stopped and after the lifting of the ban it took some
time for mobilization of i“!‘“ work by various agencies
employed with the respondent,

The respo nd@tphnﬂtﬂﬂ:aﬁme construction of project has
been completeéd and the oceupation certificate for the same
has also been réceived whérénﬁer.'ﬂl'lat it has already offered
possession to the complainants. However, the complainants,
being investors do not wish to take possession as the real
estate market is down and there are no sales in secondary
market, thus has initiated the present frivolous litigation.
Jurisdiction of the authority
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33.

34.

35.

30.

The respondent has raised objection regarding jurisdiction of
authority to entertain the present complaint and the said
objection stands rejected. The authority observed that it has
territorial as well as subject matter jurisdiction to adjudicate

the present complaint.

F.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Flanning Department, the
jurisdiction of Real Eﬂaﬁ?ﬁéﬁamw Authority, Gurugram
shall be entire Gurugranf'ﬁﬁn‘i&- for all purpose with offices
situated in Gurugram, In the present case, the project in
question is sifuated wftﬁin_ﬂiﬂ.lplahq'h;g ‘area of Gurugram
District, thei_‘ﬁfél:é this Iauthpt;ihr has complete territorial
jurisdiction toideal with the present complaint.

F. Il Subject matterjurisdiction |

The authority hasﬂ complete }u_(ls:ii_:.j:'l:iun to decide the
complaint regarding nﬁy-mmglianﬁe of obligations by the
promoter leaving aside cnﬁ; pensation which is to be decided
by the adjudicating offer if pursued by the complainants at a
later stage.

Findings on the objections raised by the respondent.

G.1  Objection regarding jurisdiction of authority w.r.L
buyer's agreement executed prior (o coming into force
of the Act.

The respondent has raised a contention that the agreements
that were executed prior to the implementation of the Act and
rules shall be binding on the parties and cannot be reopened.

Thus, both the parties being signatory to a duly documented
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37,

FBA and the same was executed by predecessor of the
complainants out of his own free will and without any undue
influence or coercion, the terms of FBA are bound by the terms
and conditions so agreed between them.

The authority is of the view that the Act nowhere provides, nor
can be so construed, that all previous agreements will be re-
written after coming into force of the Act Therefore, the
provisions of the Act, rules__ﬂdlggreement have to be read and
interpreted harmoniously. However, if the Act has provided
for dealing with ceﬁmﬁnﬁﬂ: provisions/situation in a
spe:il’ic!parﬂcu_Ig::;mhjmgﬁ;mﬁm#ﬂ?uamn will be dealt
with in ac:ﬂdﬁgﬁﬁ?ﬁﬁiﬁ-ﬂ;ﬁﬂ;ﬁﬁﬁ 'ttp'ﬂ'gmes after the date of
coming into ﬁ:n‘ze of the Act and the rules, Numerous

|

provisions of the Act save the provisions of the agreements

made hetweep';hé,ﬁugerﬂ and sellers. The said contention has

been upheld in the landmark judgment of Neelkamal Realtors

Suburban Pvt. Ltd, Vs. U0l and others. (W.P 2737 of 2017)
ich provi e

which provides aﬁ u?ﬁ.l,ﬂﬁ . 3 ‘ilé .

119, Undef the provis %ﬁq jon 14, the delay in handing
over i‘.hfz%pmgl would E colinted from the date
mentioried in the agreement for sale antered into by the
pramoter and the allottze prior Lo Its registration under
HERA. linder the provisions of RERA, the promoler is
given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promoter.....

122,  Wa have already discussed that above stated provisions of
the RERA are not retrospective in mature. They may to
same extent be having a retrooctive ar guasi retroactive
effect but then on that ground the validity of the
provisions of RERA cannot be challenged The Parliament
is competent enough to legisiate low having retraspective
or retroactive éffect. A law can be even framed to affect
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subsisting / existing contractual rights between the
puﬂl#.': in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the
larger public fnterest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted it
detailed reports”

38, Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Puvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view ouraforesoid discussion, we are of

the considered op % at the provisions of the Act are
quasi ratrm::tfue-tn m{t_fnt in up!mtfnn and mﬂ.h:

case of delgy m&ﬁhﬁd‘[' ssion as per the
Lerms: condit the agreement for sale the
ﬂ”ﬂﬁ:ﬁﬂ' all heggﬁgﬂﬁ l-:;H u;hq inte{-:atfn'ﬂqyed
pasﬂ charges an tucrmmnuﬁmsr of interest as
pmf!-dad n Ruled5of the rulesand ﬁnl:ﬁfﬂ'ﬂ!. unfair and
ur:rmm ble rate of ‘caompensation ‘i‘nﬂmﬂneﬂ in the
qgrq.-rgmf sale is Hnbfulnbmgnmd

39. The agreemehﬁs g sagrogsanct save apd except for the

provisions which “have- been ahrugﬂtad by the Act itself.
Further, it is noted that the builder-buyer agreements have
been execu l:e-d i@thﬂﬂanner that @Eﬁ: I5 no scope left to the
allottee to négnﬂzte 'amr of thé clauses contained therein.
Therefore, the authuﬁty is ul'thf:ultwtha!ﬂ'le charges payable
under various heads shall be payable as per the agreed terms
and conditions of the agreement subject to the condition that
the same are in accordance with the plans/permissions
approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules,
statutes, instructions, directions issued thereunder and are

not unreasonable or exorbitant in nature,
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40.

41.

G.11  Objection regarding complainants are in breach of
agreement for non-invocation of arbitration.
The respondent has ralsed an objection that the complainants

has not invoked arbitration proceedings as per the provisions
of flat buyer's agreement which contains provisions regarding
initiation of arbitration proceedings in case of breach of
agreement. The following clause has been incorporated w.r.t

arbitration in the buyer’s agreement:

“33. Dispute R!‘-H'mﬂllh e ration
All or any dispute ﬁriﬂhﬂ ‘or touching upon or in relation
ta the terms of this Agreeman g@;drr@ the interpretation and

validity of the terms.ther Lhe respective rights and
abligations af the purﬂas shall be settled amicably by mutual
discussion faiwlmeiﬁ;nﬁuﬂfmnd upon and
settled mmwmmgmaymrﬁ arbitéater. The arbitration
shufmegnéamtfby the Arbitration andCénciliation Act, 1996
ar any nmendmenujmud{ﬂcﬂ.rm thereto for the
time being (n . TheArbitration procéedings shall be held
at an appropriote lacation at New Dethi bya sole arbitrator
who shall be appointed by the Managing Director of the Seller
and wha.s'sdﬂb‘hn shall be ﬂnﬂfﬂﬂdﬁ!dﬂﬁﬂ upon the parties
The Purchaser(s) «shall nat raise ‘any sbjection on the
uppmnrmmm.*bm-m krfﬁa Hﬂnmmg Director of the

Seller/Confirming Fﬁﬁ&*
The authority is of the nplnlnn *Ehat the jurisdiction of the

authority car@ub;he I&iq;}hg the;@tahqe of an arbitration
clause in the bu;ﬂ:r s agreemer.t as it may be noted that section
749 aof the Act Bars the jurisdiction of ¢ivil courts about any
matter which falls within the purview of this authority, or the
Real Estate Appellate Tribunal. Thus, the intention to render
such disputes as non-arbitrable seems to be clear. Also, section
B8 of the Act says that the provisions of this Act shall be in
addition to and not in derogation of the provisions of any other
law for the time being in force. Further, the authority puts
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42,

reliance on catena of judgments of the Hon'ble Supreme Court,
particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein ithas
been held that the remedies provided under the Consumer
Protection Act are in addition to and not in derogation of the
other laws in force, consequently the authority would not be
bound to refer parties to arbitration even if the agreement
between the parties had an arbitration clause,

Further, in Aftab Singh qm;[ ors. v. Emaar MGF Land Ltd and
ors,, Consumer case no, ?ﬂ.‘! of 2015 decided on 13.07.2017,
the Mational Em}s‘up.er_p_is?uriesf_.eﬁressai Commission, New
Delhi (NCDRC) has held that the arbitration clause in
agreements h;aﬁ;nrgén the complainants and builders could not
circumscribe the |urisdiction of a consumer. The relevant
paras are reproduced below:

“49, Support to the above view is alse lent by Saction 79 of the
recently enacted Real Estate (Regulation and Development]
Act, 2016 (for short "the Real Estate Act”). Section 79 of the soid
Act reads as follows: -
7% Har of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Autharity or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and
na injunction shall be granted by any court or other
authority in respect of any action taken or to be
taken in pursuance of any power conferred by or
under this AcL”
It can thus, be seen that the said provision expressly ousts the
Jjurisdiction of the Civil Court in respect of any matter which the
Real Estate Regulatory Authority, estoblished under Sub-
saction (1) of Section 20 or the Adjudicating Officer, appointed
under Sub-section (1) of Section 71 or the Real Estate Appellant
Tribunal established under Section 43 of the Real Estate Act, s
empowered to determine. Hence, in view of the binding dictum
of the Hon'bie Supreme Court in A Ayyaswamy (supra), the
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matters/disputes, which the Authorities under the Real Estate
Act are empowered to decide, ore non-arbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to o large extent, are similar to
the disputes falling for resolution under the Consumer Act

56. Consequently, we unhesitatingly refect the arguments an
behalf of the Builder and hold that an Arbitrution Clause in the
afore-stated kind of Agreements between the Complainants
and the Builder cannot circumscribe the furisdiction of a
Cansumer Forg, notwithstanding the amendments made ta
Section 8 of the Arbitration Act.”

43, While considering the issue of maintainability of a complaint
before a consumer forum fcy;ﬁmissiun in the fact of an existing
arbitration clause in the hujfl.:.ler buyer agreement, the hon'ble
Supreme Court in case tltl_l;:d as Hf.s Emaar MGF Land Ltd. V.
Aftab Singh in revision Ea-é:iﬂnln_n;._.i'ﬁzﬁvjﬂfiﬂi 8 in civil
appeal no. 23512-23513 of 2017 decided on 10.12.2018
has upheld the aforesaid jud &Emgnt_nf_ﬂﬁﬂﬂﬂ and as provided
in Article ”i.“f ﬂ@e Constitution of India, the law declared by
the Supreme l-:ﬁurtt shall._he Ihindiﬁr_!_gl;;n ;ﬂl courts within the

O, el .

territory of India and accordingly, the authority is bound by
the aforesaid view. The relevant para of the judgement passed
by the Sup reﬁ;e Court is {EEEFD&HFH; below:

"25 This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 19586 as
well as Arbitration Act, 1996 and laid down that complaint
under Consumer Pratection Act being a special remedy, despite
there being an arbitration agreement the proceedings bhefore
Consumer Forum have to go on and no error committed by
Consumer Forum on rejecting the application. There is reason
for not interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1936, The
remedy under Consumer Protection Actisa remedy provided to
a consumer when there is a defect in any goods or services The
compleint means any allegation in writing made by a
complainants has also been explained in Section 2{c) of the Act
The remedy under the Consumer Protection Act is confined to
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complaint by consumer as defined under the Act for defect ar
deficiencies caused by a service provider, the cheap and a quick
remedy has been provided to the consumer which iz the object

and purpase of the Act as noticed ubove.”

44. Therefore, in view of the above judgements and considering
the provisions of the Act, the authority is of the view that
complainants are well within their rights to seek a special
remedy available in a beneficial Act such as the Consumer
Protection Act and RERA Act, 2016 instead of going in for an
arbitration. Hence, we haﬁ;r.n.:: hesitation in holding that this
authority has the reqms;tﬂ ]-u:ri:-:ﬂictmn to entertain the
complaint and that ﬂ;e -:usp'ute ans not require to be referred
to arbitration necessarli_;r_.

H. Findings on the relief sought by the complainants.

The complainants have filed the present complaint for seeking
following relief. [As ame nded by the complainant vide
application d'.it_Ed_i‘i}li.ﬁE.BDE‘];] ' :

H1 Delay puﬁ'@uﬁﬁdﬁw’-.m’rﬁt the respondent to
pay interest for eimfy _ @nhth ~of delay in offering the
possession ofth gﬂq;ﬁin{f@l.ﬁ‘{ Eqr:l‘:'!r;«_tu them, on the amount
taken from the EEMpIﬂEinﬁnﬁ for the sale consideration for the
flat along with additional charges, at the prescribed rate as per
the Act, 2016 till the respondent hands over the possession of
the flat to them.

45, Inthe present complaing, the complainants intend to continue
with the project and are seeking delay possession charges as
provided under the proviso to section 18(1) of the Act Sec.

18(1) proviso reads as under.

“Saction 18; - Return of amount and compensation
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18(1). If the promater fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allotee does not imtend Lo
withdraw from the project, he shall be paid, by the
promater, (nterest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

46. Clause 3.1 of the Alat buyer agreement provides time period for
handing over of prnﬁsesmnn and the same is reproduced below:

i
“31. pusszssuﬁ uﬁ-ﬂm

Subject to Clause 10 Wﬂsr circumstances not
anticipated and"B ’E!_}wrgd‘ the nable control of the
iengr,’:‘:nnﬂmﬁ 1 Fﬂaﬁ‘ mld any J-l-.strmnrs,.fraﬂntmrm

-nurts/auithorities and subfect ta the Purchaser(s)
' wﬂgﬂ-ﬁgﬂ!nﬂ@d conditions of this

aﬂgrﬁrrpnj and not being in"defaule “wnder any of the
provisions of this Agreement gne having eomplied with all
provistons, formalities dn#ununb;l;mn ete. ag prescribed by
firming Party, whe crunder this Agreament

from I.‘.I?ﬂi ﬁﬂm H'Iil: Sﬂﬁ;ﬁﬂﬂmmy .F'art_].-*

hat- the. firming Party shall be
entitled to a grace .ue"h‘ﬂﬂ 180 days, after expiry of 36

n‘rml:h.ﬁ J@' Iy ng .;he Occupation
'I':fmﬁ rﬂﬁ%’é g:!gn% uthority....

47. At the autsﬁt. it is rﬂieﬁa'nt o comment on the preset
possession clause “of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under
any provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by
the promoter. The drafting of this clause and incorporation of

such conditions are not only vague and uncertain but so
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heavily loaded in favour of the promoter and against the

allottee that even a single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottee and the commitment date for handing over
possession loses its meaning. The incorporation of such clause
in the buyer’s agreement by the promoter is just to evade the
liability towards timely delivery of subject unit and to deprive
the allottee of his right hﬂmmtr delay in possession. This
is just to comment as mﬁm# :i:he builder has misused his
dominant position’ and drafted such mischievous clause in the
agreement and the ﬁﬂnttqgis left with nooption but to sign on
the doted lines.

48, Admissibility of grace period: The promoter has proposed
to hand over :;hja .pPsﬂﬁﬁﬁlﬂ n of the said unjt within period of
36 months from 'Ehg ﬂ@ of I:rnu Iﬂqg-.hﬂ}g present complaint,
the date of booki ng‘ufdi pﬂ:.u;wﬂﬂ!!uiﬁt of booking amount is
15.10.2010. Therefore, tl'_|1E due_date of handing over
possession cames outto ba15.10.2013. [tis further provided
in agreementthat promoter shall be entitled to a grace period
of 180 days for pursuing the Occupancy Certificate etc. from
DTCP under the Act in respect of the colony. As 2 matter of fact,
there is no document that has been placed on record which
shows that the promoter has applied for occupation certificate
within the time limit prescribed by the promoter (ie, on or
before 15.10.2013). As per the settled law one cannot be
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49,

50.

51.

allowed to take advantage of his own wrongs. Accordingly, this
grace period of 180 days cannot be allowed to the promoter.
Admissibility of delay possession charges at prescribed
rate of interest: The complainants are seeking delay
possession charges at 18%. However, proviso to section 18
provides that where an allottee does not intend to withdraw
fram the project, he shall be paid, by the promoter, interest for
every month of delay, till th: handing over of possession, at
such rate as may be pr%';ﬂeﬂ and it has been prescribed
under Rule 15 of the uﬂﬁﬁm 15 has been reproduced as
under:
A R

:E?I er;'.ar purposeof provisa to section 12; section 18; and

.mb-ﬂrl;'msfﬂ and (7] ofsection 19, tht"!nt.-.rrest at the

rate prescribed” shall be the State Bank of India highest

mnrgﬁmftpsﬂnfﬁndﬁy rate #2%. - |

Pravided that in cuge the State Bank of India

mar_g:ﬁ'.]‘:ﬂu Mﬂg I’E{r {ﬂ!‘ﬂﬁ!} iz not in use, it
shall be mﬂ!‘al:ui by suck-henchmark lending rates
which the State Bankof india may fix from time to time

{engmgm thggq:erffpwﬂn
% %
The Iegaslal_um in |ts wilz:'dum 111 l;hf: su.burdhiate legislation
under Rule 15 of the rﬂlﬁ_hm_ﬂﬂwm‘iﬂﬂd the prescribed rate
of interest. The rate of interest so determined by the
legislature, is reasonable and if the sald rule is followed to
award the interest, it will ensure uniform practice in all the
cases,
Consequently, as per website of the State Bank of India i.e.,
https://shicodn, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 10.08.2021 is 7.30%. Accordingly, the
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5.

53.

54.

HARERA

prescribed rate of interest will be marginal cost of lending rate
+2% Le., 9.30%.

Rate of interest to be paid by complainants for delay in
making payments: The definition of term ‘interest’ as defined
under section 2(za) of the Aet provides that the rate of interest
chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the
promoter shall be liable to-pay the allottee, in case of defauit.
The relevant section is fmﬁﬂd below:

“(za) interest” meﬂni,ﬁtim of [nterest payuble by the

prometer or the :;IHE'E'P, as the case fay be.

Explanation. —For the putpose of this clouse—

(] the rptf#’m!t'rﬂt mmﬁw the allottee by the
pmmnhrffi-u ca u&ﬁ al to the rate of
interait which the promoter sh he .I'I-‘ﬁH! to pay the
allottée, in case pf default. .

(i) Ehf interest payable by the pramo hptﬁf allottee shall

‘thedute the promoter réceived the amount or
ﬂﬂjﬁﬂﬁhﬂﬂujﬂ" the date the mqu:# or part thereof

ihem: IS re ) dnd the interest

ni tee to th rshall be from the

d'nr.e :he ﬂfnﬁ*rdq‘huftsm payment to the promoter till
the date it i¥paid:" '

Therefore, Inl:&EEB# aﬂnai the deh& payments from the
cumplainant& sha'i! be chargeﬂ at the prescribed rate ie.,
9.30% by the respondent/promaoter which is the same as is
being granted to the complainants in case of delayed
possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is

satisfied that the respondent Is in contravention of the section

11(4)(a) of the Act by not handing over possession by the due
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55.

date as per the agreement. By virtue of 3.1 of the flat buyer’s
agreement executed between the parties on 23.02.2011, the
possession of the subject unit was to be delivered within 36
months from the date of booking i.e., 15.10.2010. Therefore,
the due date of handing over possession is 15.10.2013. As far
as grace period is concerned, the same is disallowed for the
reasons quoted above. Therefore, the due date of handing over
possession is 15.10. 2&131*Y$‘ém;laﬂun certificate has been
received by the resgcmﬁenl: d‘n III 02,2020 and the possession
of the subjectumit was offered. to the complainants an
05.03.2020. Gqﬁi# of the same have been placed on record.
The authi.‘rriti-".j;g._‘ of the-cansidered view that there is delay on
the part of the :esp'nrideﬁt to offer physical possession of the
allotted unit I:u m‘* mmptamu,nt.’ as per the terms and
conditions of the Tt hqﬁﬁ'ﬂ Egrﬁﬁment dated 23.02.2011
executed hetmﬁl tlﬂ pqrrtll!s It Hlt‘!& fallure on part of the
promoter to ﬁ.ﬂfﬁ iu thlgauuns and responsibilities as per the
flat buyer's agrem‘ent dated-23.02.2011 to hand over the
possession within the stipulated period.

Section 19(10) of the Act obligates the allottee to take
possession of the subject unit within 2 months from the date
of receipt of occupation certificate. In the present complaint,

the occupation certificate was granted by the competent
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56.

authority on 14.02.2020. The respondent offered the
possession of the unit in question to'the complainant only on
(05.03.2020, so it can be said that the complainant came to
know about the occupation certificate only upon the date of
affer of possession. Therefore, in the interest of natural justice,
the complainant should be given 2 months' time from the date
of offer of possession. This I-g:unth of reasonable time is being
given to the mmptainam, ﬁ:@i'ﬂg in mind that even after
intimation of pnssessmﬁ pﬁtﬂdﬁl?}’ they have to arrange a lot
of logistics and req‘n!‘;il:é ﬂ'ntﬂmmts including but not limited
to inspection. bﬂh,r’ -:nmpiete]y ﬁnisheimuflhutmis is subject
to that the un*_lr_';__ being handed over at “the time of taking
possession is in habitable condition. Itis further clarified that
the delay possession charges shall bé payable from the due
date of pussessicrnhihl;u iELlﬂaE{Iﬂ':ﬁﬂ the expiry of Z months
from the date of Eﬁamf Iipsses;iun [I]S 03.2020) which comes
out to be 05. ﬂiEi}Eﬂ

Accordingly, the non-compl I:an-cé of the'mandate contained in
section 11({4)(a) read with section 18(1) of the Act on the part
of the respondent is established. As such the complainants are
entitled to delay possession at prescribed rate of interest Le.,
9,30% p.a. w.e.l. 15.10,2013 till 05.05.2020 as per provisions

of section 18(1) of the Act read with Rule 15 of the rules.
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Directions of the authority

57. Hence, the authority hereby passes this order and issues the

1k

i

following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 34(f):

The respondent is directed to pay interest at the
prescribed rate of 930% p.a. for every month of delay
from the due date of ﬁlj'sr!aﬁslun i.e, 15.10.2013 till the
date of offer nfpﬂssﬁsﬁmin.. 05.03.2020 + 2 months i.e.
05.05.2020 to the mm'p'lﬂniﬂts

The arrears.ﬂ[*rﬁl:h lﬂta.naﬂl':afcrued from 15.10.2013 till
05.05, Eﬂ'ﬁl;ﬂiﬂﬂ be fm{d by the “pmnmter to the allottee
within aﬁrﬁud of 90 ﬂa}:s from date’ of this order as per
Rule 16(2] of the rules |

The r:c:—mplaiﬂqm: s dlnﬂctﬁd to Pﬂj‘tﬁﬂtﬁtﬂﬂdlng dues, if
any, after atljuﬁihe,nt uﬂintaces’sﬁm the delayed period,
The rate of mtﬂﬂest.:lurgta’gia from the allottee by the
promoter; in case of g:igf.ault_ shall be charged at the
prescribed rate i.e., 9.30% by the respondent/promoter
which is the same rate'of interest which the promoter
shall be liable to ﬁay' the allottees, in case of default ie.,
the delayed possession charges as per section 2(za) of the
Act.

The respondent shall not charge anything from the
complainant which is not the part of the agreement
However, holding charges shall also not be charged by the
promoter at any point of time even after being part of
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agreement as per law settled by the Hon'ble Supreme
Court in civil appeal no. 3864-3889/2020 dated

14.12.2020.

58. Complaint stands disposed of.
59. File be consigned to registry.

HARE RA
URUGRAL“’I
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