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1. The present complamt '.-a?}ated 12?f&2@9 has i-been filed by the
complainant/allotteél in Foij__m CRA under sectién 31 of the Real
Estate [Regulatioilgﬁi?fd.ﬁegﬁél%p%ﬁeﬁ?)'-ﬁict, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,

responsibilities and functions to the allottee as per the agreement

for sale executed inter-se them.
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A. Unit and Project related details:
. The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

S. No.| Heads Information
2 Name and location of the project | Estella, Sector 103, Gurugram
2 Nature of the project i % ﬂ @Residential group housing complex
3. | Projectarea 71 15.74 acres

4. | DTCP License | 17.0f 2011 dated 08.03.2011 valid up
Vg Dl 10.07.03.2015

.-} 'Rattan-Singh, Biro Devi and 7 others

g ;Not"i’.géis?l:ered

registered P -
7. | Building P g@&rova an M 2811 2011
8. Date of e:;ecuﬁqn % ‘of plot 12 02 201;3
buyer’s agreégngnt % ’% -: [as per. %age 12 of the complaint)
9. Unit no. N W 4 2 P- 0102
10. | Super Area 'E|REC 2600 sq. ft

Cpnstruglon linked payment plan

11. | Payment plan

12. | Total consid _ 53
. o~ {as per payment plan at page 32 of

<7 the'complaint)

13. | Total amount paid by the Rs. 1,39,11,457/-
complainant (as per customer ledger dated
25.03.2017 annexed at page 38 of the
complaint)
14. | Due date of delivery of 12.02.2016
possession since date of agreement is later than
(As per clause 30 of the agreement: | date of building plan therefore due
The Developer shall offer of date is calculated from date of
possession of the unit any time, agreement
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within a period of 36 months from | (Grace period is not allowed)
the date of execution of agreement

or within 36 months from the date
of obtaining all the required
sanctions and approval necessary
for commencement of construction,
whichever is later subject to timely
payment of all the dues by buyer
and subject to force majeure
circumstances as described in
clause 31.Further there shall beay |
grace period of 6 month&a?fdyxggi

2%
;v;"‘-' i
fuid

offering the possess;d@gg th;a@ﬁta

! ‘_.\

15. | Offer of posse@ cm y § s o \Nﬁ’t offered

16. | Occupation i| Notobtained
17. | Delay in de 3«; .| '5 years 6. months 7 days
till the date ofdec1510n i g’*’ §§ 1 | 2]
19.08. 2021 '%_.i BN
B. Facts of the coinplaglté -" ? i
The complainant hﬁgﬁ%g
having a super area 269004[ sq §t gl the pm]ect Estella situated in

MMMM
sector 103, Gurugram

%sale consideration of
omplal ﬁ@to pay all the demands
and charges as pmv’lded under the‘“a’g@anwntand all the payments

as per the payment schedule provided by the respondent.

That according to clause 30 of the agreement, the respondent
promised to complete the project within 36 months of the signing
of the agreement plus an extended period of 6 months due to force
majeure conditions. Hence, the due date to handover the

possession fell due on 12/02/2016 and extendable upto
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12/08/2016 as a grace period on account of force majeure
conditions. However, taking into consideration the then prevailing
conditions i.e. from the date of booking of the unit and till date of
handing over the possession as per the agreement, nothing
constituted a force majeure condition during such period.
Moreover, the respondent extended the 36 months of time period
as stipulated in the agreement without giving any reasonable
.‘W:E%yelve the complainant. The

me period for 4.5 years after

reasons with mala fide intént

respondent has till date exteri“
Jr thout giving any reasonable
1‘.’3 fédejﬁe the complainant as
the date of handmg 03!81‘ the pps_ .|510n ls@sfill not known to him

even after varlous meetmgs with the executives of the respondent.

&

That the general practlce of thls hon’ble authority has been to
excuse the grace pﬁl@iod and not include, 1t 4n ascertaining the
interest. The delay in delivégl of ﬁossessien is also considered to be
after the end of the e grace p?ﬁi“ﬁ‘d Hov«f“° ver, in this peculiar case, the

'den'% should not be taken into

grace period ut1117
account as the delay caus%dxgu deLwer ng the possessmn is not due
force majeure conditions as. meﬁ ned ‘in'clause 31 of the
agreement. Furthermore, as per the oral communications by the
respondent regarding the delay in handing over the unit allotted to
the complainant, it is amply clear that it intended to evade all the
assurances and previous obligations by taking a plea in the light of
the pandemic covid-19.The liability of the respondent to handover

the possession of the unit was due for almost 3 years before the
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advent of covid-19. Furthermore, under any circumstance, the
respondent cannot be given the benefit of two grace periods -
firstly, the 6 months grace period as stipulated in the agreement

and the other occasioned due to the pandemic.

In the clause 41, it is provided that in the event of delay in payments
of holding charges, the Buyer shall also be liable to pay interest at
24% p.a. compounded quarterly, for any unpaid amount as may be

a0 TN
s ’:mated agency and in clause 35

deemed by the developer or'rtt i

of the agreement, the respon"" ﬁt@ ﬁromlsmg to pay only Rs. 5/-

% PR

per sq ft per month 01} super z}{’e‘d‘ for deIay in offering possession

of the unit. Vi~

F 45 I _“l
£ ’:. f ""J"'!—

%

That the responﬁﬂg‘nr§ has substantlally failed | to discharge its
obligation 1mposéd on it under the Act N 0 dehvery of possession
has been made Tﬁe p03§esslon h:as beeh delayed from
12/02/2016. Wheﬁ jﬁe complamant méulred about the delay in
possession and the penalty on such delay, the respondent with an
unlawful intention pald no heed to hlS requests and queries and
never even bothered to ggngﬁlate regarding the progress and
construction status of tghé“gpro]ect He v151ted ’the office of the
respondent, but the executlves never bothered to provide a clear
picture as to the status of the project or the final date of handing
over the unit. That even after the delay of almost 4.5 years, the
complainant is still unaware as to the date of handing over the
possession of the unit. Moreover, as per the various telephonic
conversations with the representatives, it was intimated that

further an escalation cost in terms of the agreement shall also be

Page 5 of 23




n;&

..., GURUGRAM | Complaint no. 3439 of 2020

demanded. It is pertinent to mention that such escalation cost is

directly attributable to the delay on part of the respondent which

for no reason and no fault shall accrue from the account of the

complainant and demanded by the respondent.

That the complainant has always been diligent in making payments

as per the agreement and has paid a total amount of Rs. 1,39,46,024

till date. The respondent has uttprly falled to fulfil its obligations to

(a)

(b)

(c)

To dlrect the resp@nﬁent to prowde the complainant

with presc@bed rate of interest on delay in handing over

of p05$ess‘ n_of the apartment on ‘Ehg amount paid by
- AV -

him fro“w‘fhe ‘due date[ of possessfﬁm%as per the buyer’s
agreemeﬁh mﬂ the= !

anticip'atir_;g the iagtyalwﬁ ?@i;complete delivery of
possesslion asvper th; s%:aﬂgus of the project;

To direct the respondent to submit an affidavit stating
the anticipated date for delivery of possession and hand
over the possession of the apartment by such date; or to
direct refund with interest on non-delivery of the

apartment by the anticipated date.
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On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to have
been committed in relation to section 11(4)(a) of the Act to plead

guilty or not to plead guilty.
D. Reply by the respondent:

The complainant through an apphcatmn form applied to the

€ x" A of aunitin its project detailed

: «of the aforesaid application

f\ﬁn&béarmg no. P-0102, type of
unit - 3BHK + 1 teofﬁ + utlllt?‘”(safe?area .":'w \Sq. ft., (241.55 Sq.

an \

mtrs.) in the pro;ect namely, Estella 31tuated at sector-103,
i ] ]I i ae;

Gurugram. -‘

é

That without prejudié.e '__ft_) the aforesaid.and the rights of the

respondent, it is submlttedwttg uld have handed over the

possession to the ﬁorﬁplamant 'W]th;;n tuggghad there been no force

majeure c1rcumst;':1mg;s tg,eyond the control of the respondent.
There had been severj cfrtum%stangc;s( vé'ﬁlz:li'were absolutely
beyond the control of the respondent such as orders dated
16.07.2012, 31.07.2012 and 21.08.2012 of the Hon’ble Punjab &
Haryana high court passed in Civil writ petition n0.20032 of 2008

through which the shucking/extraction of water was banned being

is the backbone of construction process; simultaneously, orders of
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different dates passed by the Hon'ble National Green Tribunal
restraining thereby the excavation work causing air quality index
being worse, maybe harmfui to the public at large without
admitting any liability. Apart from these the demonetization is also
one of the main factor to delay in giving possession to the home

buyers as demonetization caused abrupt stoppage of work in many

Pt A _‘l

projects. The payments esp 't - workers were being made

only by liquid cash. The sud;f tion on withdrawals led the
respondent’s mablllty to c;_p \ﬁ%ﬁh i\f}e a%eur pressure. However,
the respondent is ca@gg its Q.lsme.;s in letter and spirit of the flat
buyer’s agreemeu‘t%s 'ﬁ/ell as ln comphance ofﬁfﬁer local bodies of

Haryana governrqent gs well as tﬁe antre government

! d 8B
| 1;3&,:, *{‘? | ::: i |_I h

The provisions of Ehewact éannot undo ;ar m@dlfy the terms of an

n k@ é ‘? 3 mg:é;'

i 88888898&&

agreement duly execut‘éégﬁm § cc@mg into effect of the act. The
interest for the alleged gelagyméﬁgzi:%@d, by .the complainant is
beyond the scope o? the buyers agreement. The complainant
cannot demand a;{ly;;iq"_cgqegjti?‘; -.sgq_l_ppe_p_saticin_ beyond the terms

and conditions incorporated in the buyer’s agreement.
It is submitted that in view of clause-30, the respondent was
required to handover the possession within a period of 42 months

from the date of execution of agreement or within 42 months from

the date of obtaining all the required sanctions and approval
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necessary for commencement of construction, whichever is later,
subject to timely payment of all the dues by buyer and subject to
force majeure circumstances. Further, it is also clearly mentioned
in clause-30 of the agreement that there shall be a grace period of
6 months allowed to the developer over and above the period of 42

months as above in offermg the possessmn of unit. It is submitted

KT

s of the. om lainant were always
s i o ;f‘%f- AN y
attended by the r@p*b‘ndent and-lts team ‘%:I'hﬁ respondent and its

oY
team were al 3?

complainant, and always attended the commumcatmn not limited

up-to personal v151tDPtelgPhqne of the G@mpl%mant

_ 11l f“‘% !‘"} A N
documents. AW IAR U AW R Vant A

The authority on the basis of information and explanation and
other submissions made and the documents filed by the
complainant and the respondent is of considered view that there is

no need of further hearing in the complaint.

E. Jurisdiction of the authority
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18. The plea of the respondent régarding rejection of complaint on

19

ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate
the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued

by Town and Country Planmng Department the jurisdiction of Real

bi: IS A2

Estate Regulatory Authorltyﬂ;&\ i ﬁm shall be entire Gurugram

District for all purpose w1th éﬁgefs s‘ltuated in Gurugram In the
present case, the projegt ukqugé

we :
territorial ]urlsdlchp% to deal w1th 'the present cemplalnt
E.Il Subject mal‘ter i‘ill‘lSdlf@l‘l i ; | = |

:
e

area of Gurugram §

. W
% 1 ”§ §

The authority has Complete ]urlsdlctlon to deade the complaint
o % B W

regarding non- compllance of obl1gat10ns by the promoter as per
the provisions of sectlon 11[4] [a) of the act of 2016 leaving aside

%ﬁﬁ&

compensation which is to be decided by the ad]udlcatlng officer if

M% %9‘

pursued by the complamant at a later stage

F. Findingson gheobiectionsralsedbythe respondent:

F1. Objection regarding jurisdiction of the complaint w.r.t the

apartment buyer’s agreement executed prior to coming into force
of the Act.

The respondent submitted that the complaint is neither
maintainable nor tenable and is liable to be outrightly dismissed as

the apartment buyer’'s agreement was executed between the
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complainant and the respondent prior to the enactment of the Act

and the provision of the said Act cannot be applied retrospectively.

20. The authority is of the view that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to the
agreements for sale entered into even prior to coming into

operation of the Act where the transaction are still in the process of

completlon The Act nowhere Qmwdes nor can be so construed,

prov;smns/SItuat&WLﬁ a spec:ﬁc/partlculaw manner then that
situation will be dealt with i in acc 0} dance w1th the Act and the rules
after the date of g@ﬁaé ég 1nto %orge ﬁ the “Act and the rules.

Numerous provxsmns of the Act save the provisions of the

i

agreements made bet\ﬁeen ?fhe. buyerss and sellers. The said

contention has been pheld inthe landmark judgment of
Neelkamal Rea'h‘.éE s Subur t Ltd} Vs. LfOJ and others. (W.P
£ BASR4l

2737 of 2017) WhlGh grbwdes as under:

%

e
ek i

i

“119. Undér’“the p?ﬁw.@‘u}ns of‘Séition 18 the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promoter...

122. We have already discussed that above stated provisions of
the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retroactive

Page 11 of 23



¥

ll 1..'1

rox] GURUGRAM Complaint no. 3439 of 2020

effect but then on that ground the validity of the
provisions of RERA cannot be challenged. The Parliament
is competent enough to legislate law having retrospective
or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the
larger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.”

21. Also, in appeal no. 173 of 2019 tltled as Magic Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahi a_; ".-..-grder dated 17.12.2019 the

3 ’.
o

bu ﬁg& has observed-

f r aforesafd discussion, we
ni p?hat,the provisions of the

0'some extenf‘m operatron and

are of th cgns:deféf 'Agp' ni
Act qfe

dgf rewﬁﬁgﬁ?é
b icablS i

possession as per the

g,éerﬁeﬁt for sale the
tled %ﬂ‘ ithe interest/delayed

_ e@reasonabie rate of interest as

aﬂon%e sshall be
possession charges on |

provided in-Rile 15 of 57;8 rules and one sided, unfair and
unreasonab!e rate af Compensanon mentfoned in the

which have been abrogated by tbe A‘ct itself. F urther itis noted that
the builder-buyer agreements nave bee‘rfmgxecuted in the manner
that there is no scope left to the allottee to negotiate any of the
clauses contained therein. Therefore, the authority is of the view
that the charges payable under various heads shall be payable as
per the agreed terms and conditions of the agreement subject to the
condition that the same are in accordance with the

plans/permissions approved by the respective
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departments/competent authorities and are not in contravention
of any other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in nature. Hence, in the light of above-
mentioned reasons, the contention of the respondent w.r.t.

jurisdiction stands rejected.

F2. Objection regarding delay due to force majeure

The respondent-promoter has sought further extension for a

P 1o P
. -?ﬁg 36 months for unforeseen

period of 6 months after t@e»
delays in respect of the salém, }5

e _.-—3‘?’" .

contention that the constructlon off the project was delayed due to

The respondent raised the

force majeure condltlons chu f’ﬁg _ _é&nopetlzatlon and the orders
passed by the Hon ble NGT mqludmg other*§ It was observed that
due date of possessxon as-per. the agreement was 12.02.2016

wherein the event Qf demonetlz?‘oﬁ ocgurred in November 2016.

i

By this time, the co%s&quﬁtlon fif t a'? r%s ‘eh’l_l;;s project must have

i

; gﬁred the construction

demonetization couid ﬁet haver ham

activities of the respondent S pm]ect Thus, the contentions raised
by the respondent i this regard\sta_nd rejected. The other force
majeure conditions mentioned by the respondent are of usual
nature and the same could not have led to a delay of more than 5
years. Therefore, the respondent could not be allowed to take

advantage of its own wrongs/faults/deficiencies.

F3. Objection regarding delayed payments
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24. Though an objection has been taken in the written reply that the

25.

complainant failed to make regular payments as and when
demanded. So, it led to delay in completing the project. The
respondent had to arrange funds from outside for continuing the
project. However, the plea advanced in this regard is devoid of
merit. A perusal of statement of accounts shows otherwise wherein
like other allottees, the complalnant had payed more than 90% of

the sale consideration. The pay

match the stage and extent 6

completing the proyect a.’nd th‘é S:

ﬁa; q'-%f g@
G. Findings re ard """ relief sought by the complamant
gafing

Relief sought b3% theucomplalnant The respondent immediately
be directed to grantthe possessnon oﬁ unit along with compensation

for the delay caused herem to thé complalnt

‘&

In the present complamt the cqmplainar‘if intends to continue with

the project and is seeking

under the provisd!ﬂ‘t

g "”‘\

reads as under:

y po;%essmn c%arges as provided
SECU%H 18(1%'01’ e Act. Sec. 18(1) proviso

Section 18: - Return of amount and compensation

If the promoter fails to complete or is unable to give possession of
an apartment, plot or building, -

.......................

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed
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26. As per clause 30 of the apartment buyer’'s agreement dated
12.02.2013, the possession of the subject unit was to be handed
over by of 12.02.2016. At the outset, it is relevant to comment on
the preset possession clause of the agreement wherein the
possession has been subjected to all kinds of terms and conditions
of this agreement and the complainant not being in default under
any provisions of this agreement and compliance with all

provisions, formalities and: ddgwgmnon as prescribed by the

N

'

promoter. The drafting of th and incorporation of such

conditions are not only vague and uncertam but so heavily loaded
a‘mst the_allottee that even

o
formalities and docu&leﬁtanoﬁ%?e_ ci”gs prescribed by the promoter

in favour of the p;omo“ter*l

may make the qgosseﬁsmn clause lrrelevant for the purpose of

allottee and the camtmtment date |for ghqndmg over possession

9!

z
loses its meaning. CIause BD of th& aéar%;ent buyer agreement (in

i

|
short, agreement) prowdes |fo§1;m l'%%ﬁdOVer possession and is

reproduced below: e

%‘% ™ T
Clause30: B~ /B B& B~
“The Developer shall oﬁer w" ﬁos?essw% of the unit any time, within
a period of 36.months-from;the-date-of execution of agreement or
within 36 mor}ths ﬁom the date ‘of abtammg all the required
sanctions and approval necessary for commencement of
construction, whichever is later subject to timely payment of all the
dues by buyer and subject to force majeure circumstances as
described in clause 31.Further there shall be a grace period of 6
months allowed to the developer over and above the period of 36
months as above in offering the possession of the unit.”

27. The apartment buyer’s agreement is a pivotal legal document
which should ensure that the rights and liabilities of both

builders/promoters and buyers/allottee are protected candidly.
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The apartment buyer’s agreement lays down the terms that govern
the sale of different kinds of properties like residentials,
commercials etc. between the buyer and builder. It is in the interest
of both the parties to have a well-drafted apartment buyer’s
agreement which would thereby protect the rights of both the
builder and buyer in the unfortunate event of a dispute that may

arise. It should be drafted in the simple and unambiguous language
which may be understoodégy “comi

on man with an ordinary

educational background. It sh ;ain a provision with regard
to stipulated time of dehvery og pgs es?ﬁe,n of the apartment, plot
or building, as the case m;ay*’%é~ _and *Fre rlght of the buyer/allottee
in case of delay m@ gssmn %}"l}l're l‘f’mt Inpre -RERA period it was
a general practlcg gm%ng the promdters/devélopers to invariably
draft the terms of 't the apartmeng buyer’ﬁs agreement in a manner
that benefited oniy tpe promoters/dexzelopers It had arbitrary,
unilateral, and unclear clauses that elther blatantly favoured the
promoters/developers or mue_._mem..@e benefit of doubt because

of the total absenq

L
&@5»@{%&‘

The authority hae gor;e through the. Qosse351on clause of the
agreement. At the outset, itis relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the complainant not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the

promoter. The drafting of this clause and incorporation of such

Page 16 of 23




29.

30.

& HARERA

.!ii;'t

..* GURUGRAM Complaint no. 3439 of 2020

conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even a single
default by the allottee in fulfilling formalities and documentations
etc. as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning. The incorporation of
such clause in the apartment buyer s agreement by the promoter is

just to evade the liability t@WardS‘tmwly delivery of subject unit

and to deprive the allottee Jj-ﬁght accruing after delay in

é"'ﬁ‘ o

possession. This is )ustvtﬁ cq ant as to how the builder has

misused his dommant’*@ | d"‘%dra&ed such mischievous

and, ﬂe”ﬁﬁf?&ee is\left with no option but

clause in the agre

. 2 ~ % %é,w» fé
to sign on the do e"ﬂ nes. an I N 15
B ' : 4
AWERRERIA

The respondent’ pr '61:_’er ‘has zroé(‘;sed to handover the

possession of the §Qb;ec§apartment w1@m a perlod of 36 months

from the execution of the, ag t OF the date of approval of

53]
iy

building plans and/or ful?]’lﬁ&nt' Df the precondltlons imposed
thereunder plus § lgogths gnace wp‘érgd for unforeseen delays
beyond the re%sanable pontrol ?ﬁ t;:le company ie, the

,,,M__?

respondent/promoter.... | ‘. \ T\
Further, the authority in the present case observes that, the
respondent has not kept the reasonable balance between his own
rights and the rights of the complainant/allottee. The respondent
has acted in a pre-determined and preordained manner. The
respondent has acted in a highly discriminatory and arbitrary

manner. The unit in question was booked by the complainant and
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the apartment buyer’s agreement was executed between the
respondent and the complainant on 12.02.2013. The date of
approval of building plan is 28.11.2011. It will lead to a logical
conclusion that that the respondent would have certainly started
the construction of the project. On a bare reading of the clause 30
of the agreement reproduced above, it becomes clear that the
possession in the present case 1§“lmked to the “fulfilment of the
preconditions” which is so vggx,i_f "r;ﬁgmblguous in itself. Nowhere
ﬁ ded that fulfilment of which

conditions forms a part of the_ Fercpnd"’ﬁans, to which the due date

in the agreement it has b

of possession is sub]ected" to m;*@ie sald possession clause.

e A
= w.-\.w@

Moreover, the safgs Wclause i% an ?‘%cluswe ‘clause wherein the

“fulfilment of the ?i'ect)ndltmns” has een mgrktloned for the timely

delivery of the sufaj?ctsapattment ;[t séems to bg ]ust a way to evade
the liability towards the tlmely delivery of the subject apartment.

According to the estabffshea pmnmpﬁe*s .Qf 1aw and the principles of
natural justice when a certam éf;
comes to the notfée of the adi l§tl

i g g'«

3 a'r‘i'd iad%iﬁlcate upon 1f The inclusion of

ng 1llegallty or irregularity
or, the adjudicator can take

cognizance of the sa

3%
4

such vague and amblguous typesmf clauses in the agreement which

are totally arbitrary, one sided and totally against the interests of
the allottees must be ignored and discarded in their totality. In the
light of the above-mentioned reasons, the authority is of the view
that the date of execution of agreement ought to be taken as the
date for determining the due date of possession of the unit in

question to the complainant.
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Admissibility of grace peried: The respondent promoter has
proposed to hand over the possession of the apartment within 36
months from the date of execution of the agreement or fulfilment of
the preconditions imposed thereunder. The respondent promoter
has sought further extension for a period of 6 months after the
expiry of 36 months for unforeseen delays in respect of the said
project. Further, the respondent _has sought 6 months grace period

and the respondent has failed to

L’»g

for offering possession of thgp
S

and till date.The resg@nder}tg raged%e contention that the
construction of the 0]ec_ w‘%s’g eféy% Que to Jforce majeure which

allottee should not":' allowed to suffer due td the fault of the
respondent prom?p?er.ilt mey be stat%d that askmg for extension of
time in completlng the, constructren is not a statutory right nor has
it been prov1ded in %Qe rngés lThlS 1@” a cbncept which has been

evolved by the promoters themselve&and now it has become a very

common practice ﬁo a' clause'in’ the a agreement executed

between the promoter ané the_a]}dggee Tt needs to be emphasized
that for availing érthe;‘ pen’o;l for t'qmpletmg the construction the
promoter must make out or establish some compelling
circumstances which were in fact beyond his control while carrying
out the construction due to which the completion of the
construction of the project or tower or a block could not be
completed within the stipulated time. Now, turning to the facts of

the present case the respondent promoter has not assigned such

Page 19 of 23




32,

33:

i

20x) GURUGRAM Complaint no. 3439 of 2020

compelling reasons as to why and how it is entitled for further
extension of time 6 months in delivering the possession of the unit.
Accordingly, this grace period of 6 months cannot be allowed to the

promoters at this stage.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at

the rate of 18% p.a. however p(rﬂygso to section 18 prov1des that

f* u, .

er,inter -.;J ' for every month ofdelay, till
the handing over of posé“esaloa},” at such rate as may be prescribed

and it has been prescrlbed qnder rulg 15, of the rules. Rule 15 has

been reproduced asfﬁ?éer *f---'!!'-' I Sid b |

Rule 15, Prescribed rate of interest- [Qm‘iuso to section 12,
section iﬁ%ﬂ sub sectlo% (4) fxii)d subsection (7) of section
19] \e \ ?

(1) Forxthe purposepf provrso to sectwn 12; section 18; and

sub- seecrbns ® and.( 7)'6f section 19, the “interest at the
rate prescrg,bed” shall h&tﬁe State Bank of India highest
marginal cost oftendmg rate +2%.:
Provided that in case the gtiite Bank of India marginal
cost af lending rate (MC&R) is ‘not in use, it shall be
rep!aced by such benchmark lending rates which the
State Bank of India;may fixjfrom time to time for lending
to the general public.

The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.
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34. Consequently, as per website of the State Bank of India i.e.,

35,

36.

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e., 19.08.2021 is 7.30%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of ({efault shall be equal to the rate
Y {j’

of interest which the promck&rf’ nall beliable to pay the allottee, in

e ;._"che&{gteﬁ‘ ﬂf@lnterest payable by the
il ‘;ﬁs}ﬁé}t‘hge majgbe

Explanation:—For t of this clause—

(i)  the rﬁe of rnterest-%hargeable from the allottee by the
promoter in case. of de jﬁﬁlt shall'be equal to the rate of
interest whrch the | promoter shall'be liable to pay the
alloe;eeg in case of default. ’

thégn"ter‘”ést payablegby the r@?nﬁter to the allottee shall

e date the p?oxf ter received the amount or
h@"’ﬁhtg,the amount or part thereof
ther ; éﬁmded and the interest payable
by the allottee t6 the pFomoter shall be from the date the
a!lﬁttie de aul ts ﬁ”‘p@tﬁ’erﬁ f&f the”%m moter till the date

it §pdidd~% &% B

(ii)

X% é&

Therefore, mterest 0{ tj:le Eielay pa,yments from the complainant
shall be charged at the prescribed rate ie, 9.30% by the
respondent/promoter which is the same as is being granted to the

complainant in case of delayed possession charges.

On consideration of the circumstances, the evidence and other
record and submissions made by the complainant and the

respondent and based on the findings of the authority regarding

Page 21 of 23



a7,

lr[ﬁ !

< GURUGRAM Complaint no. 3439 of 2020

contravention as per provisions of act, the authority is satisfied that
the respondent is in contravention of the provisions of the Act. By
virtue of clause 30 of the buyer's agreement executed between the
parties on 12.02.2013, possession of the booked unit was to be
delivered within a period of 36 months from the date of execution
of the agreement, which comes out to be 12.02.2016. The six
months of grace period is not allowed as the respondent has not

offered the offer of possessmn ul&gate_

possession charggdﬁi@%ﬂ% p: a. w e f’ from‘%d@;e date of possession
i.e. 12.02.2016 till;handing 0ve€ oﬁ?possesglgn after the date of
receipt of valid occup%atmli cguﬁcate as pér sectlon 18(1) of the
Act read with the rule 15*@0?1’ the rules and section 19(10) of the Act
of 2016. \2

. TP

H. Directions of the authorlty ?
Hence, the authorlty herebyf pasSes %'us order and issue the

« =

following d1rect10ns under sectlon 37 of the Act

i. The respondent shall pay mterest at the prescribed rate i.e.
9.30% per annum for every month of delay on the amount
paid by the complainant from due date of possession i.e.
12.02.2016 till handing over of possession after the date of
receipt of valid occupation certificate as per section 18(1)
of the Act read with the rule 15 of the rules and section
19(10) of the Act of 2016.
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The respondent is directed to pay arrears of interest
accrued within 90 days from the date of order and
thereafter monthly payment of interest to be paid till offer
of possession shall be paid on or before the 10t of each
succeeding month;

The complainant is also directed to make payment /arrears

ifany due to the respondent at the equitable rate of interest

complainant wl;;ch 15*11% phe ﬁ‘ar}\g of buyer’s agreement.

o e

n ﬁ&};? cha;ge holding charges

from the égﬁgfamanf?aj%ﬁ”ee at any point of time even

after beln_g part of thebullder bUg/er S agreement as per law
settled b}i ﬁb c?pur‘f in mgll appeal nos. 3864-

(Samif Kumar) "~ " " (Vl]ay Kunfhr Goyal)

Member Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated:19.08.2021
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