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ORDER

1. The present complai,nt dated 03.L2.2A19 has been filed by the

complainant/allott"t 
ln 

fo1,,,1 CR,A und.,er. section 31 of the Real

Estate [Regulation,add, DevelbpilentJ=Act, 2076 [in short, the Act)

read with rule 28 of the Hafana Real Estate (Regulation and

Development) Rules,20L7 (ir]r short, the Rules) for violation of

section 11[a)(a) of the Act wh[rein it is inter alia prescribed that

the promoter shall be 
{esRonsible 

for all obligations,

responsibilities and functions 
fo 

the allottee as per the agreement

for sale executed inter-se them.
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BEFORE THE HARYANA REAL ESTATE REGULATORY
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A. Unit and proiect related 
{etails:

2' The particulars of the project, the details of sale consideration, the
amount paid by the complainafru aate of proposed handing over the
possession, delay period, if anjr, have been detailed in the following
tabular form:

S. No. Heads Information
L. Name and location of the projeci

-,,,',ilil:; 
;,: ;+l--t;1.

Estella, Sector 103, Gurugram

2. Residential apartment
3. Project area ----Iilffi 1,5.743 acres
4. DTCP License

P,af 20t1 dated 0B.03.Z011valid up
,:tb,,07;u3.2015

5.
'R6tthn,Singh, Biro Devi and 7 o*rers

6. RERA regist€ied/h"t
registerefl '' ''

Not registered

7. Datr: of execution 
"f pl"t

buyer's agaeemant '

B.

9.

Buildins plan apilbili 28,71..2011,

o-0903

10. Super Area --E
,Ji,F25 sq. ft

1.1.. Payment plan Gonstruction linked payment plan
L2. Total consideration Rs.71,38,750/-

(as per payment plan at page 35 of
the complaint)

13. Total amount paid by the
complainant

Rs.72,25,496/-

[as per customer Iedger dated
12.9.20L9 annexed at page 36 of the
complaint)

14. Due date of delivery of
possession

(As per clause 30 of the agreement:
The Developer shall offer of
possessron of the unit any time,

24.01,.20t6
since date of agreement is later than
date of building plan therefore due
date is calculated from date of
agreement

Page 2 of 2l
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B. Facts of the complaint

Complaint no. 6135 of 20t9

3.

.v rrrP rqrr r r

That it is humbly submitted that the complainant purchasecl a unit

/ apartmr:nt no. O-0903, idmeasu ring7725 Sq. Ft. in the Project i.e.

"ESTELLA located,at Sector 103, Gurgaon, Haryana" floated by the

respondent in the year 2017 on the inducement that the possession

of the unit purchased shall be handed over on time with all

amenities as promised.

4. That the flat buyer agreement with respect to the above said unit

was executed on 21.01.2013. That as per the flat buyer agreement

dated 21.01,.2013 the total sale consideration of the unitwas agreed

to be Rs. 78,21 ,341./- (excluding GST, other charges etc.)

within a period of 36 months from
the date of execution of agreement
or within 36 months from the date
of obtaining oll the required
sanctions and approval necessary

for commencement of construction,
whichever is later subject to timely
payment of all the dues by buyer
and subject to force mojeure
circumstances as described in
clause 3T.Further there shall b,!r.li

grace period of 6 months:al{pgp,S$. ,
the developer over and aboVetthi;e t.

period of 36 months as abofii"fni, ri#

offering the possesg,lon ttre fullii;.fl

(Grace period is not allowed)

rtlii

)
15. Ofifler of possession .o

16. Not received
77. Delay in deliveiy"of posieSS'ion

till the date. of decision i:e 
,,;

1.9.08.2021

Page 3 ofZL
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ffiHARERA
ffiGURTJGRAM Complaint no. 6135 of 20L9

Further as per the clause "30 "of the flat buyer agreement, the

possession of the unit was to be given by fanuary 2016 with grace

period of 6 months. Therefore, the possession of the unit was to be

given latest by July 20L6.

That further it is pertinent to mention here that the respondent

being in the dominant position, the complainant was never in a

position to negotiate the terms and conditions of the agreement.

7. That further the comptainai,itlf$ffitlf,rt paid a total sum of Rs.
l! i:Nli::N.!:.: .1'.r :,.;!.,;-

78,96,557 .17 /- to the respopfrrilHt$thirthe basis of the demand raise

That as per clause :{30" it was stipulated that the possession was

supposed to be delivered in July 2076, however even after a delay

of 3 years and 4 mon'ths, the respondent till date has failed to

handover the possession of the unit to the complainant.

That further the respondent have taken an amount exceeding the

amount of the unit in question which is completely illegal thus the

responde:nt be directed to stop doing such unlawful acts which are

against the dutiet rnd obligations of the promoter under chapter III

of the real estate regulatory act.

C. Relief sought by the complainant:

The complainant has sought following relief:

(a) To direct the respondent to pay interest for every month

of delayed possession charges at prescribed rate of

interest.

9.

by the respondent though th,9 construction of the project from day
- ;-
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10. On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to have

been committed in relation to section 11(4)(a) of the Act to plead

guilty or not to plead guilty.

D. Reply by the respondent:

The complainant through an application form applied to the

respondent for provisiona nit in its project detailed

77.

L2.

above. The complainant,

form, was allotted an ind

the aforesaid application

aring no. 0-0903, type of

, 
,, . 

,

mtrs.) in the prolect, namely,"'EStella, situated at sector-103,

Gurugram.

That without prejudice to the aforesaid and the rights of the

respondent, it is Submitted that iit would have handed over the

possession to the complainantwithin time had there been no force

unit - 3BHK + 1toom"+ ut 1725 Sq. ft., (160.26 Sq.

majeure circumstances ntrol of the respondent.

Haryana high court passed irl Civil writ petition no.20032 of 2008

through which the shucking/pxtraction of water was banned being

is the backbone of constructipn process; simultaneously, orders of

different dates passed by t$e Hon'ble National Green Tribunal

restraining thereby the excafation work causing air quality index

being worse, maybe harmfur to the public at large without

Page 5 of21
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HARERA
GURUGRAM Complaint no.6135 of 2019

admitting any liability. Apart from these the demonetization is also

one of the main factor to delay in giving possession to the home

buyers as demonetization caused abrupt stoppage of work in many

projects. The payments especially to workers were being made

only by liquid cash. The sudden restriction on withdrawals led the

respondent's inability to cop with the labour pressure. However,

the respondent is carrying its business in letter and spirit of the flat

beyond the scof,e f the,.-bftyieds l{grfigment. The complainant
;*E !,, I

cannot demand ffi,ihqarest'or tompeflsiUgn beyond the terms,=,., Hl li ,== ,*i - ". ," #,,
and conditions incorpor"qqg in ttib buyerls agreement.

=.,;;: 
';i,t, r\\,,.i1 r.r ii i,iLrri!' 

,

14. tt is submitted that itl.,fieW of,r plAusrb'I30, the respondent was

required to handoyel,"the,Ros;esiign within a period of 42 months
. r.rj I"I { --,_{ ,

from the date of ejffietl$t1$n?sl_aeqge;pgnffiOi 1ta;ltltiin 42 months from

the date of obt4inin.e *tl fi"egylTed,F?!$inrs and approval

necessary for comffierfe'6ment of con$tructibrtr, #hi.h.'r.r is later,

subject to timely payment of all the dues by buyer and subject to

force majeure circumstance$. Further, it is also clearly mentioned

in clause-30 of the agreement that there shall be a grace period of

6 months allowed to the developer over and above the period of 42

months as above in offering the possession of unit. It is submitted

Page 6 of2L
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that the respondent had applied for registration with the authority

of the said project by giving a fresh date for offering of possession.

15. It is submitted that all the queries of the complainant were always

attended by the respondent and its team. The respondent and its

team were always there to redress the grievance of the

complainant, and always attended the communication not limited

up-to personal visit or telephone of the complainant.

16. Copies of all the relevant d

the record. Their authenr

e been filed and placed on

t in dispute. Hence, the

documents.

17. The authority on the basis of information and explanation and

other submissions made and the documents filed by the

complainant and the respondent is of considered view that there is

no need of further hearing in the complaint.

E. lurisdiction of the authofity

18. The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that

it has territorial as well as subject matter jurisdiction to adjudicate

the prese:nt complaint for the reasons given below.

E. I Territorial iurisdiction

As per notification no. 1,/92/2017-ITCP dated 14.1,2.20L7 issued

by Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

PageT ofZL
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District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning

area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E. II Subiect matter iurisdiction

The authority has complete jurisdiction to decide the complaint

regarding non-compliance 
",1-,:Pllg.lli3ns 

by the promoter as per

the provisions of section ,r(fJ,.*[Q,ll:h. act of 2076leaving aside

compensation which is to b,.f,. 
:gf+g$q.!/ 

the adjudicating officer if
pursued by the complail"?nt ?["? later stage.

, 
dkff:;r "*;er#rfoft# \

F. Findings on t-llaffidti'ffiffi;d bt thf .5espondent::::::

F1. Obiection .*gatdlrrg
apartment buy--,ei's a

':ti'I i ;':",,: :.:: rr , ,

tflfi'qf tt e ,oohplaint w.r.t theiu

1,9.

t executed prior to coming into
force of the Act.

The respondena lrisubmitted that the complaint is neither

maintainable nor tena nd [sJiabtg 1o 
Ug outrightly dismissed as

the apartment buyer's''lg."ad,}ff):l a$=.e*ecuted between the

complainant and 
-[$"e$nr.ffiqf+t 

phipr ql'tt 
"f.Hfctment 

of the Act

and the provision'Bf t%&rtrh ff.| .*not be a$plidd retrospectively.
*'1'"]- l I .l ,,,., ', ',i' --l:ii ,,. . ".

20. The authority is oKthbVibw that theliovisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the

agreements for sale entered into even prior to coming into

operation of the Act where the transaction are still in the process of

completion. The Act nowhere provides, nor can be so construed,

that all previous agreements will be re-written after coming into

force of the Act. Therefore, the provisions of the Act, rules and

Page B of21
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agreement have to be reja and interpreted harmoniously.

However, if the Act has nrovifed for dealing with certain specific

provisions/situation in a snfcific/particular manner, then that

situation will be dealtwith in 
Jccordance 

with the Act and the rules

after the date of comin8 info force of the Act and the rules.

Numerous provisions of ,nF Act save the provisions of the

agreements made between the buyers and sellers. The said

contention has been upt]6]qg_[iffi landmark judgment of

N eelkamal Realtors Subu Vs. UU and others. (W.P

2737 of 207f which prffies 4$ uPdei:
l

" 779.

122. lii/ij jrradib

the RERA a|b:nb/.yeif-o*'Ii:ikwe"in nature. They may to

- t -. "q

U n d e r;h $;p rovfufbni,t,o1 S 9 ctig n 1 8,,t.\ e, d e I ay i n h a n d i n g

over 'the poisession 'Vnuia'be counted froy the_ date

merctioied in the ag,Nbieme/!! for salg ihfered into by the
propoter,and the all-ottee,prior to its registration underproynoten and the all-ottee,prior to its registration under'nnia, 

,ynaer the pi:afisidhs of RERA;,,the promoter is
given'ti:d)f;cilit1t'to lbvisg.the daie of completion of proiect

and declare the same under Section 4. The RERA does not
contemp!,gte r,ewr'itinb of contratt betvveen the Jlat

- ...t-. :'^ ^:-. -:;- )l Ll- - --^ - 
^.a-ppurcnaserana cne prglnor^#r... 

.

We have already"dlscuiii! {tlftbbiove stated provisions of

"' :, illgjL r-1,,,,:f i!!

some extent fr-e hqviig a retroactive or quasi retroactive
effect but tli'en on that ground the validity of the

provisions of RERA carytot he challenged. The Parliament
is comp.etent enQ.ugh to legislate law having retrospective

or retroaatiie effect. A lqLy- cai be even framed to affect
subsisting / eilsttng contractual rights between the

parties in the larger public interest. We do not hove any

doubt in our mind that the RERA has been framed in the

larger public interest after a thorough study and

discussion made at the highest level by the Standing

Committee and Select Committee, which submitted its

detailed reports."

21.. Also, in appeal no. 173 of 201,9 titled as Magic Eye Developer Pvt.

Ltd. Vs. Ishwer Singh Dahiya, in order dated 1,7.1.2.201,9 the

Haryana Real Estate Appellate Tribunal has observed-

Page 9 ofZL



ffi
ffi
w*i md

HARERA
GUl?UGRAM

the builder-buyer

that there is no scope left to the allottee

clauses containe{ itrerein. rherelqre; the

-,1i. =

ildu;'o ecuted in the manner

to negotiate any of the

authority is of the view

Complaint no. 6135 of 20i,9

Hence in

"34. Thus, keeping in view our oforesaid discussion, we
are of the considered opinion that the provisions of the
Act are quasi retroactive to some extent in operatioi and
will b, applicable to the agree^ents fo, ,al, ,ntrred into
even prior to coming into operation of the Act where the

22.

case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/detayed
possesslon charges on the reasonable rate of interes;t as
provided in Rule 15 of the rules and one sided, unfair and

agreementfor sale,is ligplg to he ignored.,,

The agreements are sacrorinqt d except for the provisions

which have been abrogate.$ tqelf. Further, it is noted that

that the charges b$fupr. phalr various heads shalr be payabre as

per the agreed te.m;a,,1d con{itiqps grtne effi.nt sublecr to the

condition that tne ; ,di*.j: ji. u ,, "".io.a*." ;,;n the

plans/permission, 
.*'.ufuui:.. 

,+-, ny the respective
-,4qi r l;Ni l*$ir ir;::ri.iLuP

dep artments/co rqp e{e nt 
6utfiorpties-anf; 

are p.$rt i n co ntraventi o n

of any other Act, rde$inh %gffiauoru*Hab. 6fl unaer and are not

unreasonable or pioPbitantin najuq$.lF.frniB^lp fte light of above-tu-,.",,i11 i',=.) t', .,,,,,i 1,,, ,,f i tu , l't ,. ',,, ,

mentioned reasons, the contention of the respondent w.r.t.
jurisdiction stands rejected.

F2. Obiection regarding delay due to force maieure
23. The respondent promoter has sought further extension for a period

of 6 months after the expiry of 36 months for unforeseen delays in

respect of the said project. The respondent raised the contention

Page 10 of2l
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that the construction of the project was delayed due to force

majeure conditions including demonetization and the orders

passed by the Hon'ble NGT including others. It is observed that due

date of possession as per the agreement was 24.01.20L6 wherein

the event of demonetization occurred in November 20L6. By this

time, the construction of the respondent's project must have been

completed as per timeline me-1$,,.o;ed in the agreement executed

b etween th e parti e s. Theref*,Ile;,'it'i*.Fppr.. nt that d em o n etizati o n
" . 1, , -**"*-r;r :

could not have hampered{ffiief:iffistruction activities of the
]tRqg:$#i#ry

respondent's project.,,,,ffii,j;$lp* t dfrrtention raised by the
,,&.fl . *,;i.,.r.' * 6,

respondent in ilris 5dffiry|,qi6,-9f,9tllrnl other force majeure

mentigffi*Ur tt si[ffi nt ard,If,usual nature and

the same could irpt have lefl to d ;delay of Rrore than 5 years.

Therefore, the rerglpd3nticoirld potbe 
ifio1vg,q 

to take advantage

'r'n*' l" ,.i 1,, d

F 3. obi ection regaraiiifffi rho *i_t#o5
24. Though an objection has 6een takCn ttr the written reply that the

complainant failed to fliakp r'egUlar -,payments as and when
#. *d t h .,*t, ''lt 

e
demanded. So, tI,fA_ 

-ig;"d.[a{.,i. 
"i,qm1t9ti1e,=the 

project. The
i

respondent had tq arraJ3ge',:;f[. L;frpm* put!i['q i5, .ortinuing th e

project. However, the plea advanced in this regard is devoid of

merit. A perusal of statement of accounts shows otherwise wherein

like other allottees, the complainant had payed more than 90o/o of

the sale consideration. The payments made by the allottee does not

match the stage and extent of construction of the project. So, this

Page 11 of2!
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plea has been taken just to make out a ground for delay in
completing the project and the same being one of the force majeure.

G. Findings on the Relief sough.t filed by the complainant:

Relief sought by the complainant: The respondent immediately
be directed to grant the possession of unit along with
compensation for the delay c_aused herein to the complaint.

"r 
: ll' ' :' 

''"'
25. In the present complainr, thd6$fuigior", intends to continue with

the project and is

under the proviso

eq,,sion charges as provided

the Act. Sec. 1B(1) proviso

a,s ma)/ be prescrilted

,46. As per clause 30 oi the apartment buyer's agreement dated

24.01,.2013, the possession of the subject unit was to be handed

agreement dated

over by of 24.01,.2016. At the quBet, it is relevant to comment on

the preset possession clausq of the agreement wherein the
possession has been subjected lto all kinds of terms and conditions

of this agreement and the complainant not being in default under
any provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by the

seekilg
':l

to ,$ectioi

Page LZ ofZl

Section 78: - Return of amount and compensation

If the promoterfails to complete or is unable to give possession of
an apartment, plot or building,



27.

HARERA
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promoter. The drafting of this clause and incorporation of such

conditions are not only vague and uncertain but so heavily loaded

in favour of the promoter and against the allottee that even

formalities and documentations etc. as prescribed by the promoter

may make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over possession

loses its meaning. Clause 30 of the apartment buyer agreement (in

short, agreement) provides for handover possession and is

..,"-
Clause 30:

The apartment buyei's agrepment is a pivotal legal document

which should ensure tiiit'"' . ritnts and liabilities of both
Y .,. I e * j *i

b u i I d e r s / p r o m o t e rr 
1 i9 b,ryfr rff 

Xfit -o1t 

6e, fl r e-r i{r o t e ct e d c a n d i d ly.

Th e ap artm e n t b uy-,,,,e6' q a$T.eq m entlays4gwn 
[,,! 

e !e rm s th at go ve rn

the sale of difhei, jrlit{dbj bfl;pfoop.rtl6s." lite residentials,

commercials etc. between the buyer and builder. [t is in the interest

of both the parties to have a well-drafted apartment buyer's

agreement which would thereby protect the rights of both dhe

builder and buyer in the unfortunate event of a dispute that may

arise. It should be drafted in the simple and unambiguous language

which may be understood by a common man with an ordinary

"Th e D ev el o p rr rn ali&f 'A'f'The Developer sha,ll,offe,i bf$o,sq#,qir, .bfilh"e,unit any time, within
a period of 36 mon,ths ftam,the'date of execution of agreement or
within 36 manths'fromrthe dat:e of obga{r1l.ng all the required
sanctions ,{ahd approval necessary for commencement llsanctions $ailld;|}-arnroidlt"nr|,,@r! lor commencement of

c o n s tr u c t i d n, w lli c h e v e giq l ats y's rl,bj,) q rc t i,,1n bly 
;p 

a y m e n t of a l l t h e

dues by b,uy:.e?'Nlgnd S,ubl\ct !,o fprcQ maieuie circumstances as

described _i.:{,l,o1,sgS] fQttnA=q. thhrr'$na\ br,g, a;:,grace perio! o! 6

Page 13 ofZL
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educational background. It should contain a provision with regard

to stipulated time of delivery of possession of the apartment, plot

or building, as the case may be and the right of the buyer/allottee

in case of delay in possession of the unit. In pre-RERA period it was

a general practice among the promoters/developers to invariably

draft the terms of the apartrqent buyer's agreement in a manner

that benefited only the prormoters/developers. It had arbitrary,

of the total absence of c[arity thb matter.

28. The authority has gone through the ion clause of the

agreement. At tt d,diflEt, it isirelev to Cbftment on the pre-set

possession clausg of the
?r iiJ-

been subjected tom

provisions of this 'agrbern ffid '.in tompliance with all

provisions, formalities and'doeumetrtation as prescribed by the
::'b,. ) " -? 

#'
promoter. The diaftiagoft thfisr.tld{ise Eilnd idibrporation of such

conditions are nolorll/ yagqe and ungertain but.so heavily loaded

in favour of the pforn-bier and,against the;allottee that even a single

default by the allottee in fulfilling formalities and documentations

etc. as prescribed by the promoter may make the possession clause

irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meaning. The incorporation of

such clause in the apartment buyer's agreement by the promoter is

just to evade the liability towards timely delivery of subject unit

Page L4 ofZt
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and to deprive the allottee of his right accruing after delay in

possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option but

to sign on the dotted lines.

29. The respondent promoter has proposed to handover the

possession of the subject apartment within a period of 36 months

from the execution of the ugre.i;'*ni"". the date of approval of
)Y"":;l'' 

'"'.'building plans and/or fulfilry{reiit1li0f' the preconditions imposed

rights and the rights of the complainant/allottee. The respondent
,t. i ,; r ,ti,lxl irr ., r:,; )

has acted in , pr.-a8tgj-n.qii ,$fbo.arined manner. The

30.

respondent has -qfteu-$ ir.1, a"fuiSfrly* "discriminatory and arbitrary

manner. The unit i" quutiion@ 69.-gt<E'a:p complainant and

the apartment $ffi{s iffi(empnt- loQsr?&c$ed between the
4 ---r{ i}x'I }4, *-:Ed.&r'\ }

respondent and tr6 Mrhpl{inanr"ohu24.0i.2citz. The date of

approval of building plan is 28.1L.20L1,. It will lead to a logical

conclusion that that the resppndent would have certainly started

the construction of the projett. On a bare reading of the clause 30

of the agreement reproducgd above, it becomes clear that the

possession in the present cflse is linked to the "fulfilment of the

preconditions" which are $o vague and ambiguous in itself.

Page 15 ofZL



are totaily arbitrd* i". sideg.andtlrr,l]v rug il,;;, the interests of
the allottees must b.e ignor'ed hnd;disparfled in their totality. In the

tight or the aboveiffitffq#.al{uaronr, ,ii--111i$$;iry is or the view
that the date of exeiuti'bn ":rltry*qiiq 

bugrrt to be taken as the

date for determining th6 dud dhte of iiossession of the unit in
question to the.osrpg"rinhnt. ; f,

31. Admissibility of grape, ns,riod,;.T!rg"qespoldent promoter has

proposed to hand.ov€r rhb'bdsJessl n br the apartment within 36

months from the date of execution of the agreement or fulfilment of
the preconditions imposed thereunder. The respondent promoter

has sought further extension for a period of 6 months after the

expiry of 36 months for unforeseen delays in respect of the said

project. Further, the respondent has sought 6 months grace period

for offering possession of the unit and the respondent has failed to

ffiffi
wt! q{d
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Nowhere in the agreement it has been defined that fulfilment of
which conditions forms a part of the pre-conditions, to which the
due date of possession is subjected to in the said possession clause.

Moreover, the said clause is an inclusive clause wherein the
"fulfilment of the preconditions" has been mentioned for the timely
delivery of the subject apartment. [t seems to be just a way to evade

the liability towards the timely delivery of the subject apartment.
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offer of possession even after the lapse of grace period of 6 months
and till date. The respondent raised the contention that the
construction of the projectwas delayed due to force majeure which
were beyond the control of the respondent promoter. Also, the
allottees should not be allowed to suffer due to the fault of the
respondent promoter. It may be stated that asking for extension of
time in completing the const.u:llgl is not a statutory right nor has

it been provided in the ru$bi,ffiis-is-,a concept which has been
evolved by the promote.r tn{ffiffind now it has become a very
common practice to entero,sti.ft lrifii{ffia'in,the agreement executed

between the promot€r ;and the alloiee. It needs to be emphasized
that for availing further period for completing the construction the
promoter must make out or ,establish some compelling
circumstances which ,ur. in fact beyond his control while carrying
out the construction due to which the completion of the
construction of the project or towei or a block could not be

completed within the stipirlaie,J time, No*, turning to the facts of
the present case the respondent promoter has not assigned such

compelling reasons as to Why and hbw it is entitled for further
extension of time 6 months in delivering the possession of the unit.
Accordingly, this grace period of 6 months cannot be allowed to the
promoters at this stage.

32. Admissibility of delay possession charges at prescribed rate of
interest: 'l.he complainant is seeking delay possession charges

however, proviso to section 1B provides that where an allottee does

not intend to withdraw from the project, he shall be paid, by the
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promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule L5 has been reproduced

as under:

Rule 75. Prescribed rate of interest- [Proviso to section 12,
section 78 and sub-section ft) and subsection (7) of section
1el

sub-sectiont (X section 79, the "interest at the
rate prescrib e Stqte Bank of India highest

te +20/0.:marginal cost
Provided thq,t,irt r6g,piltft€- ,$tate Bqnk of lndia marginal

33.

cost of lending rate (MCLRJ rs not in use, it shall be
replaced by suih" bi'nchmark lending rates which the
Statb Bahk of lndia may fix from time to time for lending
to the g,eneral public'.to the gzn€ral public'.

. 1T
The legislature in its wisdom.[n the i$uH,prdindterlegislation under

the provision of rule 15 of the rules, has determined the prescribed

rate of interest. The , rate of interest so determined by the

legislature, is reasonab'le and.if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases,

34. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)

as on date i.e., 19.08.2021- is 7.30o/o. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2o/o i.e.,9.300/0.

35. The definition of term 'interest' as defined under section Z(za) of

the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shall be equal to the rate
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of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:

"(za) "interest" meqns the rqtes of interest payable by the
promoter or the allottee, as the case may be.

Explanation. -For the purpose of this clause-
O the rate of interest chargeable from the qllottee by the

promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
qllottee, in case of default.

[ii) the interest promoter to the allottee shall
be from the t[.poter received the amount or
any part th te the qmount or part thereof

nded, and the interest payable
shall be from the date the

and interest
by the allt
allottee'd.

.: I' .'.

it is paidl'. ;"= 
"I

Therefore, interest on the

,!!...Fr,P'o^oter 
till the date

,',

tto

pay|rn€nts from the comPlainant

36.

shall be .hr.g"h=i,5t* ttre,'phescribed rate i.e,., 9.30o/o by the
I u. I r

respondent/promo(er r,1hi9h is t}ffe siim&- a$;i{lbeing granted to the

complainant in case of delayed possessiorl charges.

On consideration of the cirCurh.stances, the evidence and other

record and submis3jo1tr+ ,r]m.q.F ]f= flre complainant and the

respondent and based on'thfi frnafngt of.ttre ailthority regarding

contravention as:per prOvisibn, oiAO, the authority is satisfied

that the respondent is in contravention of the provisions of the AcL

By virtue of clause 30 of the buyer's agreement executed between

the parties on 24.01.20L3, possession of the booked unit was to be

delivered within a period of 36 months from the date of execution

of the agreement, which comes out to be24.01.2016
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Accordingly, the non-compli{nce of the mandate contained in

section LL (+Xa) of the Act on the part of the respondent is

established. As such the cofnplainant is entitled for delayed

possession charges @9.300/o p,la. w.e.f. from due date of possession

i.e. 24.0L.20L6 till handing ofer of possession after the date of
receipt of valid occupation ce!'tificate as per section 1g(1) of the

Act read with the rule 1 5 of thf rules and section 1 9 ( 1 0) of the Act

of 20t6,

Hence, the authority herqby. 
lpass

y herqby ,passes this order and issue the

24.01.2016 till handing over of possession after the date of

receipt of valid occupation certificate as per section 1B[1)

of the Act read with the rule 15 of the rules and section

19(10) of the Act of 2016.

ii. The respondent is directed to pay arrears of interest

accrued within 90 days from the date of order and

thereafter monthly payment of interest to be paid till offer

of possession shall be paid on or before the 10th of each

succeeding month.
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The complainant is a directed to make t farrear
if any due to the respo

i.e 9.300/o per annum.

t at the equitable of interest

The respondent I not charge anythi from the

agreement.
complainant which is not the part of buyer,

entitled to charge hol
The respondent is n charges
from the complainan allottee at any point time even
after being part of as per Iaw
settled by hon'ble su nos. 3864-
3BB9 /2020 on

Complaint

File be

Haryana Real
Membe

,Gu

L35 of 2079
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j
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