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1. The present complamt datedwOB ];2 20'19 has been filed by the
complalnant/allottee in F@rm G?A under section 31 of the Real
Estate (Regulation-and: Deve-lopment) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement

for sale executed inter-se them.
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A. Unit and Project related details:

. The particulars of the project, the details of sale consideration, the

Complaint no. 6135 of 2019

amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:
S. No.| Heads Information
1. Name and location of the project | Estella, Sector 103, Gurugram
Al A
2, i ’_;??-"Residential apartment
3. | Projectarea 2021 15.743 acres
4. |DTCPLicense == | }{[] 17.0f 2011 dated 08.03.2011 valid up
5. Name of the H@sg@’ m_ %ﬁ
6. RERA reglsge@d! not wei+g wyfNot reg__istered
registered | an 1N y
7. |Date of e %“; ution r"ﬂ?plq& F .-.Q1._-.:zo,1;:3
buyer'sagreement”] | I Il | |/ 5]
8. | Building plan ag@rqv%l || 28,11,2011
9. | Unit no. NS NI i | _;@Qogoa
10. | Super Area ~ E REGQY2%5 sq. 1t
———
11. | Payment pl%n & "% 1 Construetion linked payment plan
12. | Total consi * % 1 _|Rs.71,38,750/-
i (as per.payment plan at page 35 of
GURUGS| complaint)
13. | Total amount pald by the Rs. 72,25,496/-
complainant (as per customer ledger dated
12.9.2019 annexed at page 36 of the
complaint)
14. | Due date of delivery of 24.01.2016
possession since date of agreement is later than
(As per clause 30 of the agreement: | date of building plan therefore due
The Developer shall offer of date is calculated from date of
possession of the unit any time, agreement
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within a period of 36 months from | (Grace period is not allowed)
the date of execution of agreement
or within 36 months from the date
of obtaining all the required
sanctions and approval necessary
for commencement of construction,
whichever is later subject to timely
payment of all the dues by buyer
and subject to force majeure
circumstances as described fn

the developer over and abg
period of 36 months as abo

offering the possesswn of th.;eif

4';‘;

15. Offerofpossesslah P

16. | Occupation Certrﬁcate *Notreceived

17. | Delayin dehv;gry of poSsessmn _| 5 years 6 months 26 days
till the date o@d?msnon HNI ) '
19.082028 m 4t .. |

B. Facts of the complai;ntjf
That it is humbly Submltted that the ¢ ;;o T

iy N&S&M"»%yw .

/ apartment no. O- 090%5 adm¢asurmg 13725 Sq. Ft. in the Project i.e.

; nant purchased a unit
“ESTELLA located ]at §ectgr 1{)3 G%rgaon, Haryana” floated by the
respondent in the? year 20 11 Jn the gnducement that the possession
of the unit purchased sha!ll be- h‘anded ovser pn time with all

1% A B
1%

LI i i

amenities as promised.™

That the flat buyer agreement with respect to the above said unit
was executed on 21.01.2013. That as per the flat buyer agreement
dated 21.01.2013 the total sale consideration of the unit was agreed
to be Rs. 78,21,341 /- (excluding GST, other charges etc.)
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Further as per the clause “30 “of the flat buyer agreement, the
possession of the unit was to be given by January 2016 with grace
period of 6 months. Therefore, the possession of the unit was to be

given latest by July 2016.

That further it is pertinent to mention here that the respondent
being in the dominant position, the complainant was never in a

position to negotiate the terms anda_conditions of the agreement.

That further the complamant-till*’drete-has paid a total sum of Rs.
78,96,557.17 /- to the responﬁeﬁt} '
by the respondent thdﬂfgh“ths

on the basis of the demand raise

§’ W

truction of the project from day
: g g 'l-l"‘
one was being carrIEd*0§ wﬁlr\qdefaﬁ* i

That as per clauge “30" it was stzpujated that the possession was
supposed to be delivered in Iuly ﬁ016 %wever even after a delay
of 3 years and 4ﬁ%i§h% the respondent tdl date has failed to

handover the possess‘ién of tkie unlt to the complamant

wwwwwwwww

amount of the unit in: queetloig vghtgh is »completely illegal thus the
respondent be directed to stopwdmhg such unlawful acts which are
against the duties and obhgatlons of t}ge pnomnter under chapter IlI

of the real estate regulatory act.

C. Relief sought by the complainant:

The complainant has sought following relief:

(a) Todirectthe respondentto pay interest for every month
of delayed possession charges at prescribed rate of

interest.
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10. On the date of hearing, the authority explained to the

11.

12

respondent/promoter about the contravention as alleged to have
been committed in relation to section 11(4)(a) of the Act to plead
guilty or not to plead guilty.

D. Reply by the respondent:

The complainant through an application form applied to the

1A

respondent for provisional allotr et oﬁa unitin its project detailed

w%-
above. The complainant, in p

form, was allotted an mdgp@ndé r *gh “bearing no. 0-0903, type of
unit - 3BHK + 1 toop. 45 ﬁul;:r., ;% e%«@gea 1?25 Sq. ft., (160.26 Sq.

mtrs.) in the pro]eet naméi}r, Esfella, situated at sector-103,

Gurugram.

That without pre]ﬁd e t@ qhe aforesald an@ the rights of the
i ' ”&;e handed over the

possession to the complaman‘t w1thm tlme had there been no force

majeure circumstances bey@nd thef‘fbntrol of the respondent.
There had been seve W '
beyond the con ol&o%’ th | esponaent such as orders dated
16.07.2012, 31.07.2012 and 21. 08:2012, ot the Hon’ble Punjab &
Haryana high court passed in Civil writ petition no.20032 of 2008

"ces qur:h were absolutely

through which the shucking/extraction of water was banned being
is the backbone of construction process; simultaneously, orders of
different dates passed by the Hon'ble National Green Tribunal
restraining thereby the excavation work causing air quality index

being worse, maybe harmfui to the public at large without
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admitting any liability. Apart from these the demonetization is also
one of the main factor to delay in giving possession to the home
buyers as demonetization caused abrupt stoppage of work in many
projects. The payments especially to workers were being made
only by liquid cash. The sudden restriction on withdrawals led the
respondent’s inability to cop with the labour pressure. However,

the respondent is carrying its business in letter and spirit of the flat

buyer’s agreement as well as‘l"’:'” fm?llance of other local bodies of

Haryana government as well as
: @W«%

The provisions of the act eannet’ undo of modlfy the terms of an

‘v E ”“ﬁ‘“ F
agreement duly exedw@ﬁ priei;to c%l%§" mxo ‘effect of the act. The

'--\
Alhe ») --,' i

interest for the giggged delay’ demanded by the complainant is

ﬁsms&%§

beyond the scogew 0§ the buyer’s @greement. The complainant

tre government.

§Ié4‘g

cannot demand 1& e’rést or com eﬁsation beyond the terms
any %g Ip

and conditions 1nc0rperated m the buyeggs agreement

It is submitted that in i‘?iew o_fggl@p-se—%, the respondent was

required to handover the possééiiiaii within a period of 42 months

T

from the date of exect & t;nﬁiagf gmeeﬁlentl onwithin 42 months from
the date of obtammg_ all the required sanctions and approval
necessary for com“?ﬁentement of construction, whlchever is later,
subject to timely payment of all the dues by buyer and subject to
force majeure circumstances. Further, it is also clearly mentioned
in clause-30 of the agreement that there shall be a grace period of
6 months allowed to the developer over and above the period of 42

months as above in offering the possession of unit. It is submitted
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that the respondent had applied for registration with the authority

of the said project by giving a fresh date for offering of possession.

It is submitted that all the queries of the complainant were always
attended by the respondent and its team. The respondent and its
team were always there to redress the grievance of the

complainant, and always attended the communication not limited

up-to personal visit or telephong..,_oflthe complainant.

complaint can be é_,_, ed 0 A baSlS of these undlsputed
"Qa“é‘“’ s
documents. ' - .l\:( ’

The authority or; Ehe basis of 1nfmgmat10n and explanation and
other subm1351d‘ns %nade and the dbcdments filed by the
complainant and t%é resyondent is ofl conmd%;;ed view that there is
no need of further héﬁﬁn&in fghe complﬁmt.

E. Jurisdiction of the authotity -

g e,
o

'R &
The plea of the fespondent ‘regarﬁir;g yi'electlon of complaint on
ground of jurisdiction stands rejected: The-authority observes that
it has territorial as wellas subje‘&métter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram
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District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E. Il Subject matter jurisdiction

The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obllgatlons by the promoter as per

the provisions of section 11(4) (a) of the act of 2016 leaving aside

compensation which is to be dec1ded by the adjudicating officer if

R

F1. Objection regardmg ]urysdlgtitm ‘of the complaint w.r.t the
apartment buyer’s agreeinent executed prior to coming into
force of the Act.. i

The respondent submlttedI that the complaint is neither
maintainable nor tenable'and'i isliable to..b_e outrightly dismissed as
the apartment buyer’s é”geéeméh't..' was executed between the

T to ﬁ‘le e“i‘lactment of the Act

complainant and the;respen W;g
and the pr0v151on %f f?‘lég sal

Act cagi‘“mot be applled retrospectively.

The authority is of the view that the provisions.of the Act are quasi
retroactive to some extent in operation and will be applicable to the
agreements for sale entered into even prior to coming into
operation of the Act where the transaction are still in the process of
completion. The Act nowhere provides, nor can be so construed,
that all previous agreements will be re-written after coming into

force of the Act. Therefore, the provisions of the Act, rules and
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agreement have to be read and interpreted harmoniously.
However, if the Act has provided for dealing with certain specific
provisions/situation in a specific/particular manner, then that
situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the

agreements made between the ‘buyers and sellers. The said

m the agr‘eement for sale entered into by the
profnﬁ er and the.allottee )mer to its re_glstrat:on under
RERA. nder the pro\%smns @g RERA; the promoter is
gweﬁ%% c:!;ayito revise thé date of com mpfetton of project

and 'F*é the same under .S'eqtion 4. The RERA does not
contem ate newntmg of co?'u:racf between the flat
purchase 8nd the prom oters. « ¥

122. We have cmeadyd scusse ‘;heE above stated provisions of
the RERA aré"not retro;&ggttw in nature. They may to
some extent be hqym,g a retroactive or quasi retroactive
effect but then on that ground the validity of the
proviswzl,s of RER&C&?&n@; be challenged. The Parliament
is competent, enough to leg;slate law having retrospective
or retroactive effect. . A law, can be'even framed to affect
subsistnig% / exfstmg ‘conitractual rights between the
parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the
larger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.”

21. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the
Haryana Real Estate Appellate Tribunal has observed-
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“34. Thus, keeping in view our aforesaid discussion, we
are of the considered opinion that the provisions of the
Act are quasi retroactive to some extent in operation and
will be applicable to the agreements for sale entered into
jor ming in rati h h
transaction are still in the process of completion. Hence in
case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in the
agreement for sale I &b}e’ te_be ignored.”

The agreements are sacrosa ] J :&nd except for the provisions

1t-§§lf Further, it is noted that

'. VT
the builder-buyer agre&mé ' sﬁ;ﬁﬁ@brqen exgcuted in the manner

that there is no scﬁpe lé%’t to@?fhe allottee. to. negotlate any of the
clauses contalneq therem Therefore, the authorlty is of the view
that the charges pa,j?a’nle under varmus heads shall be payable as
per the agreed termsang cendltmns G)f the agreement subject to the
condition that ti‘ne S sfame are | m acc;ordance with the

plans/permissions app‘roved Gt by the respective

ags —

departments/comg ies ang @re ngt in contravention

of any other Act, rt |

™

unreasonable or exorbltant in rtaturé EHence in the light of above-

mentioned reasons the contentlon of the respondent w.r.t.

jurisdiction stands rejected.

F2. Objection regarding delay due to force majeure
The respondent promoter has sought further extension for a period

of 6 months after the expiry of 36 months for unforeseen delays in

respect of the said project. The respondent raised the contention

Page 10 of 21




24.

& HARERA

i

GURUGRAM Complaint no. 6135 of 2019

that the construction of the project was delayed due to force
majeure conditions including demonetization and the orders
passed by the Hon’ble NGT including others. It is observed that due
date of possession as per the egreement was 24.01.2016 wherein
the event of demonetization occurred in November 2016. By this
time, the construction of the respondent’s project must have been
completed as per timeline mentloned in the agreement executed

i

between the parties. Thereforef"

51.’}. é&?’é/ '
respondent’s project. Thu5w &lghe, co}atention raised by the

g £l T lq..} L

respondent in this regaj%&@standff?efétted The other force majeure

the same could 1 51 have leﬁi tora lde’iay of more than 5 years.
el

Therefore, the resp 0

ea«g}e

@ent copld kot be allowed to take advantage

of its own wrongs /faults/ deﬁmenmes
i
F3. Objection regarding delayf:d“’p%jrments

Though an ob]ection has been-taken-in the written reply that the

demanded. So, it led to de| ay 111 compietmg the project. The

complainant failed to quf reggl;r payments as and when
respondent had t‘e arrange funds from'outside’ for continuing the
project. However, the plea advanced in this regard is devoid of
merit. A perusal of statement of accounts shows otherwise wherein
like other allottees, the complainant had payed more than 90% of
the sale consideration. The payments made by the allottee does not

match the stage and extent of construction of the project. So, this

Page 11 of 21



25,

26.

i HARERA

<5 GURUGRAM Complaint no. 6135 of 2019

plea has been taken just to make out a ground for delay in

completing the project and the same being one of the force majeure.

Findings on the Relief Sought filed by the complainant:

Relief sought by the complainant: The respondent immediately
be directed to grant the possession of unit along with

compensation for the delay caused herein to the complaint.

In the present complaint, the B, npl ji]ant intends to continue with

the project and is seekmg odé[]ayzpb ession charges as provided

b4
under the proviso toﬁfeﬁm ‘1’% 'the Act Sec. 18(1) proviso

reads as under:

4
<§&

Sectioﬁ 1 & - Return of amount and compensatmn

If the promo@r faﬂs to comp!ege 0?5 is unqbfe to give possession of
an apartmént*pioﬂ?or Suﬂdlng, ¥y o/

3

................... _'"55 f

Provided that wﬁe’i‘r aya%afgﬁ ee ga“%s not intend to withdraw from
the project, he shaiége P id; byﬂre promoter, interest for every

il

month o&de!ay, till the hand;gg ovgg' of the possession, at such rate

as may %

T ibed & e !
- a J @T ". i

As per clause 30 of the. apartmeﬁt .buyer S ”agreement dated
24.01.2013, the p'o.ss%ssfon-ofﬁthe s-ub]ec“t unit was to be handed
over by of 24.01.2016. At the outset, it is relevant to comment on
the preset possession clause of the agreement wherein the
possession has been subjected to all kinds of terms and conditions
of this agreement and the complainant not being in default under
any provisions of this agreement and compliance with all

provisions, formalities and documentation as prescribed by the
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promoter. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even
formalities and documentations etc. as prescribed by the promoter
may make the possession clause irrelevant for the purpose of
allottee and the commitment date for handing over possession

loses its meaning. Clause 30 of the apartment buyer agreement (in

reproduced below:

Clause 30:
“The Developer.s off )0SSesSiC h@f the unit any time, within
a period of 36 mﬂ%jﬁ?ﬁ;. the dai %ﬁ.éxecﬁnon of agreement or
within 36 mdt;fhs from_f%ﬁﬁﬁﬁg of obtd’fmng all the required
sanctions | ar&i “approval necegssary for'..commencement of
construction, w chever; zi‘arerswb}eqt to timgg/?ayment of all the
dues by g, %u;j}ctgo rce’ ma;gﬁ?} circumstances as
described in ¢ lause 31.Further there -"_hai! bﬁ a grace period of 6

months allowed to the d velaper ove ‘and abave the penod of 36

months as abave in o}j’emrg me pqsse_ sion of the unit.”

The apartment buyel”s agﬁepment IS a pivotal legal document
which should ensure that the ﬂﬁhts and liabilities of both

bullders/promoters gnd ’Euy? ettegeare protected candidly.

The apartment buyer s agreement lays down Lhe terms that govern
the sale of different kinds. of_ properties like residentials,
commercials etc. between the buyer and builder. Itis in the interest
of both the parties to have a well-drafted apartment buyer’s
agreement which would thereby protect the rights of both the
builder and buyer in the unfortunate event of a dispute that may
arise. It should be drafted in the simple and unambiguous language

which may be understood by a common man with an ordinary
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educational background. It should contain a provision with regard
to stipulated time of delivery of possession of the apartment, plot
or building, as the case may be and the right of the buyer/allottee
in case of delay in possession of the unit. In pre-RERA period it was
a general practice among the promoters/developers to invariably
draft the terms of the apartment buyer’s agreement in a manner

that benefited only the promoters/developers. It had arbitrary,

unilateral, and unclear claug'

L 43

tglther blatantly favoured the
promoters/developers or gav : the benefit of doubt because

of the total absence of clarity ove;' J.he matter

The authority has»goi% tﬂmug‘ﬁ_ .EEe' Ipossessmn clause of the
agreement. At the outset itis f‘elevant to comment on the pre-set
possession clause of the agr ement wﬁerem the possession has
been subjected .Waak kinds‘i of terms and" COndltlons of this
agreement and the fqinpllal nti no*t Q}gm@g in default under any

provisions of this agreements and 1n compliance with all

provisions, formalities and docume’ntatlon as prescribed by the
promoter. The draftglg 0£§t

conditions are not. only vague and uncertaln but,so heavily loaded

fclause énd mcorporatlon of such

in favour of the promt)ier andﬁaga’mst the allottee that even a single
default by the allottee in fulfilling formalities and documentations
etc. as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning. The incorporation of
such clause in the apartment buyer’s agreement by the promoter is

just to evade the liability towards timely delivery of subject unit
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and to deprive the allottee of his right accruing after delay in
possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no option but

to sign on the dotted lines.

The respondent promoter has proposed to handover the
possession of the subject apartment within a period of 36 months

from the execution of the agr‘ € 8mant_or the date of approval of

building plans and/or fulﬁ A the preconditions imposed

thereunder plus 6 monfhs &r ce ' ipetmd for unforeseen delays

T
‘» :

beyond the reaso*hable C@og‘;;o g}%\gl’ wthe. company ie, the
respondent/prorgbten %m . \
Further, the aumgglg in| tlie p;'eséent case« observes that, the
respondent has n@t}é‘pt the east)r@ble balance between his own
rights and the rights of the cmmplaman&/allottee The respondent
has acted in a prevdxetegf'rmmd a@d preordamed manner. The
respondent has acted 1n§%a :,_1ghly dJscnmmatory and arbitrary

manner. The unit in gugsﬁo  was booked by_-@th*e complainant and

the apartment buyerfs agriement was ‘executed between the
respondent and the Cﬁmp’lamant on 24 01.2013. The date of
approval of building plan is 28.11.2011. It will lead to a logical
conclusion that that the respondent would have certainly started
the construction of the project. On a bare reading of the clause 30
of the agreement reproduced above, it becomes clear that the
possession in the present case is linked to the “fulfilment of the

preconditions” which are so vague and ambiguous in itself.
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Nowhere in the agreement it has been defined that fulfilment of
which conditions forms a part of the pre-conditions, to which the
due date of possession is subjected to in the said possession clause.
Moreover, the said clause is an inclusive clause wherein the
“fulfilment of the preconditions” has been mentioned for the timely
delivery of the subject apartment. It seems to be just a way to evade
the liability towards the timely dellvery of the subject apartment.

According to the established ";,n% ﬁ es of law and the principles of

i
1y

aring illegality or irregularity
comes to the notice of th*e adjy 2

natural justice when a cert
dicator, the adjudicator can take
cognizance of the sa"me and édjudicate upon, it. The inclusion of
such vague and amb@uous types 6f clauses mthe agreement which
are totally arbltrary, one sv:leql and totally against the interests of
the allottees must be rgnored anq dlscar ed in their totality. In the
light of the above %enﬁoned gi‘easc:ons tge authorlty is of the view
that the date of execuﬁon_ ofﬁagreement pught to be taken as the

question to the compfalnant ?

i %
‘8 & s i
|§§‘ 4 ? i, o

Admissibility of '\gt:ace per}od The respondent promoter has
proposed to hand over the possession of the apartment within 36
months from the date of execution of the agreement or fulfilment of
the preconditions imposed thereunder. The respondent promoter
has sought further extension for a period of 6 months after the
expiry of 36 months for unforeseen delays in respect of the said
project. Further, the respondent has sought 6 months grace period

for offering possession of the unit and the respondent has failed to
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offer of possession even after the lapse of grace period of 6 months
and till date. The respondent raised the contention that the
construction of the project was delayed due to force majeure which
were beyond the control of the respondent promoter. Also, the
allottees should not be allowed to suffer due to the fault of the
respondent promoter. It may be stated that asking for extension of
time in completing the construction is not a statutory right nor has
it been provided in the rulg 3 ‘*"\h"fs

&{ﬁ

evolved by the promoters thems

sa concept which has been

ll

and now it has become a very

common practice to enteriuc;h al

‘5\9&‘

f_ause"in the agreement executed

ki

between the promoter and th

_ﬂfé;e@ Ii needs to be emphasized

that for availing further perlu:;a| for cémpletmg the construction the

{.
promoter must’

§
I

ke out:. or” %stabllsh ssome compelling
circumstances wmch were in factbeyond his control while carrying
out the construZtlon due to whlch the ‘completion of the
construction of the proj@ggt @Bw@&\fé’ﬁ‘r 0; a block could not be
completed within the stlpulated t:xme Now turning to the facts of

the present case le

9»‘85%

%nden;i pg@nater hgs not assigned such
compelling reasons as'to why aI:lg ho it is entltled for further
extension of time' 6 montim in dehverxhg the p passessmn of the unit.
Accordingly, this grace period of 6 months cannot be allowed to the

promoters at this stage.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges
however, proviso to section 18 provides that where an allottee does

not intend to withdraw from the project, he shall be paid, by the
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promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced

as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

(1)  For the purpose of Qrowso to section 12; section 18; and
sub-sections (4)ﬂnc{[7) of section 19, the “interest at the
rate prescnbedﬁ all be the State Bank of India highest
marginal cost of nding rate +2%.:

Provided that. m-"fa‘é'e‘tﬁﬁe State Bank of India marginal
cost of Iendmg{rlﬂtel{MCLR) s not in use, it shall be
replageq by suich benchmark lending rates which the
State. Bani'of In fia may Xﬁfgﬂg time to time for lending
to fhegeneral public. \ "

3

0 rdlhﬁtbﬁleglslatlon under

the provision of rule‘15 of fhe rulés, h*as { etermlned the prescribed

The legislature 1% gylsd;@mgm i e 8u

rate of interest. The rate ?f mterest S0 /determined by the
legislature, is reasonabl&@ndéif the Si—ﬂd rule is followed to award

L —

the interest, it w1ngn5urmum§orgn "pract;lce in all the cases.

Consequently, as' pe‘r websi{e of?’ the State Bank of India i.e,
https://sbi.co.in, the@arggi%a!% cpSt og keﬁc\llng rate (in short, MCLR)
as on date i.e, 19.08.2021 is 7.30%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shall be equal to the rate
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of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i)  the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default.

(ii) the interest payalﬂq by the promoter to the allottee shall
be from the dgﬁe\ mmoter received the amount or
any part there g B date the amount or part thereof
and interest th nis tefunded, and the interest payable
by the allottee to ﬁhpapmmqteg shall be from the date the
alfottaf daf%ulﬁir},pa‘? t;ga the promoter till the date
it is pa: ;

. 83' il -'-.__

Therefore, mterest“ ory the delay pa¥ments from the complainant
shall be charged at the pFescrlbged rate 1e,, 9.30% by the
respondent/promoter \&rhlch ﬁs th‘e shmé asis bemg granted to the
complainant in case%Qf ;ieiaygg pq§se§slon ghasrges

b %@fm-&
’f

. On consideration of the "

fumsfahces the evidence and other

ﬁ%

record and subfﬁlsﬁmn& complainant and the

respondent and Based %n%h ﬂnd‘fngs of the authority regarding

g g

contravention as! per pryognsﬁms of Act the autﬁorlty is satisfied
that the respondent is 1; contravention of the provisions of the Act.
By virtue of clause 30 of the buyer's agreement executed between
the parties on 24.01.2013, possession of the booked unit was to be
delivered within a period of 36 Imonths from the date of execution

of the agreement, which comes out to be 24.01.2016
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Accordingly, the non-compliance of the mandate contained in
section 11 (4)(a) of the Act on the part of the respondent is
established. As such the complainant is entitled for delayed
possession charges @9.30% p.a. w.e.f. from due date of possession
ie. 24.01.2016 till handing over of possession after the date of
receipt of valid occupation certificate as per section 18(1) of the

Act read with the rule 15 of the rules and section 19(10) of the Act
of 2016. hhdin

H. Directions of the authori‘@?@g_ gt
Hence, the authority h’éreb;ﬁ gpasses thls order and issue the
following dlrectlonf Qiindé‘”ﬁ? sééttbm’z of s!;he Act to ensure

%%\‘*‘” i

i

compliance of obllgemoﬁ castupon the pron‘iofer as per the function

entrusted to the %thhﬁl‘lty undér %ectlon 34[9 of the Act of 2016:

i. Theresp g “@en‘gsh%ll an& nt%re tat@t@g prescrlbed rate i.e.
9.30% per épnum for;every mont’h 01“5 delay on the amount
paid by the complamant fmm due date of possession i.e.

24.01.2016 till handing over of possession after the date of

% Il &%a

receipt of&val%d §gc§up'al.‘§g‘;)n"g”‘t:e1*ti°flé?at¢e as per section 18(1)
of the Act read wnth the rule 15 of the rules and section

19(10) of the Act of 2016,

ii. The respondent is directed to pay arrears of interest
accrued within 90 days from the date of order and
thereafter monthly payment of interest to be paid till offer
of possession shall be paid on or before the 10t of each

succeeding month.
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The complainant is also directed to make payment /arrear
if any due to the respondent at the equitable rate of interest
i.e 9.30% per annum.

The respondent shall not charge anything from the
complainant which is not the part of buyer’s agreement.

The respondent is not entitled to charge holding charges

from the complamant/allottee at any point of time even

3889/2020 on 14@
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