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A. Unit and Project related details:

2. The particulars of the project, thr: details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

S. No. Heads Information

7. Name and location of the project

.,g:rtffffi$,-,,t'

Estella, Sector 103, Gurugram

2. Nature of the project '; ,:r,,,li,ti,1| i
Project area I lil;.r':..,' ,'.i:

,Residential group housing complex

3. 15.74 acres

4. t|=g,f 201t dated 08.03.2011valid up

,fo,07.03.20rS
5. ,Rattan Singh, Biro Devi and 7 others

6. RERA registered f not
registered

Not registered

7. Date of exffiion=,of .,plot
buyer's agreement

rh-"ozrlz$lE
(as per+a$e 12 of the complaint)

B. 28.71..20'"tL

9.

10. 2oio sq. ft

77. Payment plan Gonstruation linked payment plan

t2. Total consideration k. L,37 ,70,ooo/-
fas per payment plan at page 32 of
the complaint)

13. Total amount paid by the
complainant

Rs. 1,39,17,457 /-
[as per customer ledger dated

25.03.2017 annexed at page 3B of the

complaint)

t4. Due date of delivery of
possession

(As per clause 30 of the agreementi

The Developer shall offer of
possession of the unit any time,

L2.02.2016
since date of agreement is later than
date of building plan therefore due

date is calculated from date of
agreement
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3. The complainant h ffid'a unit bearing fldt no.Ot0L, Block-P,
., l ,,,,r *

having a super area Zg@W..,mftl in1f,)$F,rdject Estella situated in

sector 103' ttu 
-iffi"*ll,fopru+ ,lqlul* rt""n 

consideration of

Rs.r,3 7,7 0, 0 0 0 / -. iffi 
h S .,p rlb I i*io" #.1 W ftbru5t o :' p ay a I I th e d e m a n d s

and charses as prflYl$uid yry qleB{ffiut:,d all the payments

as per the paymenk-(tr,bdutii firtivi'o6d ufttre r$ipondent.

4. That according to clause 30 of the agreement, the respondent

promised to complete the project within 36 months of the signing

of the agreement plus an extended period of 6 months due to force

majeure conditions. Hence, the due date to handover the

possession fell due on 72/02/2016 and extendable upto

Complaint no. 3440 of 2020

within a period of 36 monthsfrom
the date oJ'execution of agreement
or within 3t6 months from the d'ate

of obtaining all the required
sanctions ctnd approval necessctry

for commencement of construction,
whichever is later subject to timely
payment o,f all the dues by buyer
and subject to force majeure
circumstances as described in

clause 3T.Iturther there shall b't|,a.'

grace period of 6 months;qJ[o

the develolter over and
period of 36 months as

-::l::-' It

o ffe r i n g th e p o s s e s siAfi. ol.thie tr m ip;|

(Grace period is not allowed)

15. Offer of possessicln Not offered
76. Not received
L7. 6 yeiars 1 month l0 day's

B. Facts of the r:omplaint
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L2/08/20L6 as a grace period on account of force majeure

conditions. However, taking into consideration the then prevailing

conditions i.e. from the date of booking of the unit and till date of

handing over the possession as per the agreement, nothing

constituted a force majeure condition during such period.

Moreover, the respondent extended the 36 months of time period

as stipulated in the agreement without giving any reasonable

reasons with rnala fide intent lio deceive the complainant. The

respondent has 1[ill date exte me period for 4.5 years after

the expiry of due possession aate r,rlithout giving any reasonable

reasons and has t ao,diaii . tbH, i' p decbive the complainant as
[' -n'' "",J , -.i ,

the date of hanclirfg,Uke'. the B-fisSesdion is itgi not known to him

even after ur.iou$ ilf$,tngr-with thdexecu,t"lj lt,n. respondent.

5. That the gene.at'piaCtice'of'this hon'ILle authority has been to

excuse the grac.\Egflo ,l[ra ,ot in.toa" ii.r, ascertaining the

interest. The delay t;% lf$$Oorpgss6ssion is'also consfldered to be
. .-- :. -'1:'",.r' -,,n

after the end of th_! Brlce peffid. ,?y:r:., in this peculiar case, the

srace period urniilbdtfuyllffi; i-ffi"ffi*nt s.houl$ not be taken into

account as the delaysauied,i.[ deli.verlng the possession is not due

force majeure conditio'na'"as mentioned in,clause 31 of the

agreement. Furthermore, as per the oral communications by the

respondent regarding the delay in handing over the unit allotted to

the complainant, it is amply clear that it intended to evade all the

assurances and previous obligations by taking a plea in the light of

the pandemic covid-19.The liability of the respondent to handover

the possession of the unit was due for almost 3 years before the
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advent of covid-19. Furthermore, under any circumstance, the

respondent cannot be given the benefit of two grace periods -
firstly, the 6 months grace period as stipulated in the agreement

and the other occasioned due to the pandemic.

In the clause 4L,itis provided that in the event of delay in payments

of holding charges, the Buyer shall also be liablle to pay interest at

24o/o p.a. compounded quarte_lhl,ft[,_1ry unpaid amount as may be

'''" 'u 
ttttu ' ""

deemed by the developer offiffi#s+t"a agency and in clause 35

of the agreemenLt, the respo omising to pay only Rs. 5/-
per sq ft per month on lJr-per ul1I-i,tfol odtry in offering possession

of the u nit.
ll .\*.. .':/n '. F, :::,1" I

7. rhat the ..rpoa ffi(r,rr tu8striifi$iry hii6d to discharge itsflr-
obligation imposed on it under tlie Act. No delfvery of possession

has been .rai. The possession has been delayed from'.*. : . .u
12/02/2016. Whefrthq S#rplainant irdfflpiredi'about rhe delay in

$s , ." ", 
,,i 1..

possession and the penally on sqch delayi'the respondent with an

construction sta[lrs_:l ,1.;:1roject, FIe- 
ollisire{,r,phe 

office of the

respondent, but tHu b>tecutiVes'nevbr uottrer.d to provide a clear

picture as to the status of the project or the final date of handing

over the unit. That even after the delay of ahhost 4.5 years, the

complainant is still unaware as to the date of handing over the

possession of the unit. Moreover, as per the various telephonic

conversations with the representatives, it was intimated that

further an escalation cost in terms of the agreement shall also be

Page 5 of23
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demanded. lt is pertinent to mention that such escalation cost is

directly attributable to the delay' on part of the respondent which

for no reason and no fault shall accrue from the account of the

complainant and demanded bythe respondent.

B. That the complainant has always been diligent in making payments

as per the agreement and has pairl a total amount of Rs. 'J.,39,46,024

till date. The respondent ha

deliver the possession of th

ed to fulfil its obligations to

C. Relief sought by the comp

the complainant

aparl-ment;

tb) If need be;t appoint a local commissioner to check the

development of the project and submit a report

anticipating the actual and complete delivery of

possr:ssion as per the status of the project;

[c) To direct the responclent to submit an affidavit stating

the anticipated date for delivery of possession and hand

over the possession oll the apartment by such date; or to

direct refund with interest on non-delivery of the

aparllment by the anticipated date.

in time.

9.
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on the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to have

been committed in relation to section 11(4)(a) ,of the Act to plead

guilty or not to plead guilty.

D. Reply b), the respondent!:

The complainant through an arpplication form applied to the71,.

12.

respondent for prrovisional allotment of a unit in its project detailed

above. The complainan! in',p,ffi1.fil$$$.,pf the aforesaid application

form, was allotted an indepeffit,unit bearing no. p-0101, type of,]
-rI"-

unit - 3BHK + 1 toom +Udiiity,salgg,aiea 2600 Sq. ft., (2a1.55 Sq.
d ':+i':'::e ' -li"':r]';L:'

mtrs.) in the projeLfi, naiffi-eiyj Ehldlla,'lituated at sector-103,

Gurugram. 
iLi

76.07.20L2,3L.07,lZP^,\i2 u"4?l1|A.Zi.f 
.a 

of the Hon'ble Punjab &

Haryana high court fjassba in Civil writ petitioh no.20032 of 2008

through which the shucking/extraction of water was banned being

is the backbone of construction process; simultaneously, orders of

different dates passed by the Hon'ble National Green Tribunal

restraining thereby the excavation work causing air quality index

being worse, maybe harmful to the public at large without

admitting any liability. Apart from these the demonetization is also

PageT of23
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one of the main factor to delay in giving possession to the home

buyers as demonetization caused abrupt stoppage of work in many

projects. The payments especially to workers were being made

only by liquid cash. The sudden restriction on withdrawals led the

respondent's inability to cop with the labour pressure. However,

the respondent is carrying its business in letter and spirit of the flat

buyer's agreement as well as in compliance of other local bodies of
L J.i r:\ ;lri:i . !.

H aryan a gove rn m e n t as *",*;1iilmfl,*#re gove rn m e n t.
"$.*j,{i;, j'";i" i"*';'

13. The provisions of the act caffiH--W or modify the terms of an
'.;ir"

agreement duly execule$44:",&ld 
f.p,Tiqiinto 

effect of the act. The

interest for ther all1;$-H;.d'Elif;*tffig,thed 9,,q5' e complainant is

beyond the sco#1fifi/the bur;/; agr..."ni. rr,. complainant
+

cannot demand dng 
{pter?r.lP*1go"qp.?.. 

r.io4 beyond the terms

and conditions inQofpqnetEa in the buyei's agreement.
.,1

t4. It is submitted .dtt|1, o($Adrseli'0, the respondent was

required to handor.."tG$ #frffiin a perio d af 42 months
. c.HS@.s

from the date of e;,geq1tiogof ,"6etfSfn3"5o+wi{rin 42 months from

the date of obt$i$g,6tfii(149 'ngm.d q6+'"tions and approval

necessary for conffin:4celpgfit 
3t:.U??T,r$ro*i 

whichever is later,

subject to timely itafmeht of all ttrdduei by buyer and subject to

force majeure circumstances. Further, it is also clearly mentioned

in clause-30 of the agreement that there shall be a grace period of

6 months allowed to the developer over and above the period of 42

months as above in offering the possession of unit. It is submitted

that the respondent had applied for registration with the authority

of the said project by giving a fresh date for offering of possession.
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It is submitted that all the queries of the comilainant 
lwas 

always

attended by the respondent and its team. The responfent and its

team was always there to redress the grievance of the c[mplainant,

and always attended the communication not tinfitea upfto personal

visit or telephone of the complainant. 
i

Copies of all the relevant documents have been filed ,r,fd 0,"..d on

the record. Their authenticiff 
i,iS_ 

not in dispute. Hence, the

1,6.

complaint can be decid

documents.

U,i;,ffiOiirbasis of these undisputed

17.

18.

it has territoriaf affi*Eff #tsrffi..t mqtt+ iurisdiction to adjudicate

the present complaint for the reas.o4s.glven below.

E. I Territorial luristliction ; r. : ," i

As per notification no. 1,/92/20L7-1TCP dated L4.L2.2017 issued

by Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning

The authority on the basiS of information and explanation and

other submissionr ,r"de ,and the documents filed by the

Page 9 of 23
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19. The responden$ 'submitted that ithe cofiplaint is neither
,,i ...-:. . ., I i : ]

maintainable noffid'dable ahd is llhble tolbe outfightly dismissed as
-t! r:,,: ?l :::: ..; 4.. .: ..

the apartment brl6_Urf Ere$rnent iwds,= exequted between the

complainant and ,ffiffiaent p*iJrto r[,. .nr..-ent of rhe Act

and the provision of the shiOAhf"E=fu$t'6'e applied retrospectively.

HARERA
GURUGRAM Complaint no. 3440 of 2020

area of Gurugrarm district. Therefore, this authority has cornplete

territorial juriscliction to deal wil.h the present complaint.

E. II Subiect matter iurisdiction

The authority has complete juriisdiction to der:ide the complaint

regarding non-compliance of obligations by the promoter as per

the provisions of section 1,1(4) [a) of the act of 2016 leaving aside

compensation vrhich is to be o.::.11.0 by the adjudicating officer if
i,\) ,..' 'r ,i' ',

pursued by the r:omplainant a-t a later stage.

F. Findings on the o by the respondent:

retroactive to some exlentin op:tatipt*,ld will b,9 applicable ro rhe

agreements for -sale lentered,,,liiltrlL#L*i p[iUr to coming into

operation of the Act where the transaction are still in the process of

completion. The Act nowhere provides, nor can be so construed,

that all previous agreements will be re-written after coming into

force of the Act. Therefore, the provisions of the Act, rules and

agreement have to be read and interpreted harmoniously.

However, if the Act has provided for dealing with certain specific

20.

"f 
,,

F1. obiection regarditig iutisoicttpi,,of-the complaint w.r.t the
apartment buyefs agreemepj'iexecuted prior to coming into

Page 10 of 23
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provisions/situation in a specific/particular manner, then that

situation will be dealt with in accordance with the Act and the rules

after the date of coming into force of the Act and the rules.

Numerous provisions of the Act save the provisions of the

agreements made between the buyers and sellers. The said

contention has been upheld in the landmark judgment of

Neelkamal Realtors Suburban PvL Ltd. Vs, UOI and others, (W.p

2737 of 2077) vrhich provides as ur

"7L9. [Jnder the provisl'di$rf.$driir, 1.8, the detay in handing
ov,er the pos.pessfoh ;"ilfdilId,be, counted from the datecounted from the date

122.

i s c o m p e ten t e n d i g h*a4egi{f'd te I aw h av i n g r e tr o s p e c ti v e
or rq,fird:t#ictirlggffect: A lqu ean be eve,:tl framed to affect
subsisting / existing c$ptrac.tual rights between the
paries ii the largerfffulittc'intereit. We do not have any
dctubt in duurnrtllndlhyptru $E\A,hgs.. eert framed in the
Iarga,; p;li..ptfd interbst*.gfrpr o t1/nplgn study and
discussion made at the highest level'by the Standing
Committee and Select Committee, which submitted its
detailed reports."

21,. Also, in appeal no. 173 of 20L9 titled as Nlagic Eye Developer PvL

Ltd. Vs. Ishwer Singh Dahiya, in order dated L7.X2.20L9 the

Haryana Real Estate Appellate Tribunal has ob$erved-

"34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are

r th,e pravrsio4s of REM, the promoter is
tty tq,iivise the date of completion of project

Page 11 of23
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quasi retroactive to some extent in operation and will be
applicable to the agreements for sale entered into even
prior to coming into opergtion of the Act where the
transaction are still in the prQcess of completion. Hence in
cose of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair and
unreosonable rate oJ' compensation mentioned in the
agreementfor sale is liable to be ignored."

22. The agreements are sacrosatc.|"$Av ,afld except for the provisions

which have been abrogated bt ffiffiiself. Further, it is noted that
,;ffiI$"i; ftl&

the builder-buyer agreery.SltqffiE$een, executed in the manner
a i JiJttr\

that there is no scop.g,'i[$ffi4f\e,allg.tteg"t'o negotiate any of the

clauses contained thefein. fh-eiefore, the authority is of the view

of any other Act, rules and regulations made thereunder and are not

unreasonable on exorbitant in narture. Hence, in the light of above-

mentioned reasons; the contention of the respondent w.r.t.

jurisdiction stands rejected.

F2. Obiection regarding delay due to force maieure

23. The respondent promoter has sought further extension for a period

of 6 months after the expiry of 3t5 months for unforeseen delays in

respect of the said project. The respondent raised the contention

that the construction of the pnoject was delayed due to force

majeure conditions including demonetization and the orders

Page L2 of23
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passed by the Hon'ble NGT including others. It is obsenred that due

date of possession as per the agreement was 12.02.20L6 wherein

the event of demonetization occurred in November 20L6. By this

time, the construction of the respondent's project must have been

completed as per timeline mentioned in the agreement executed

between the parties. Therefore, it is apparent that demonetization

could not have hampered t\e construction activities of the

respondent's project. Thus, ,lifre contention raised by the

respondent in this regard stand rr;ejeg1ed. The other force majeure

conditions mentioned by thb res;pondent are ol usual nature and

the same could not have led to', d.lry of more than 5 years.

Therefore, the respondent coutd nofbe allowed to take advzrntage

24.

of its own wro 
"s$,;,ffi$ns/defi*,ii,e4#*? 

r,f|')

#l t 1! I ;

F3. Obiection regardingdelayed q3ytlnents j{ ,

Though an objectib* 
$l?s*Eeeii 

tdkerii inliguE.firfltten reply that rhe

complainant fdled?%d'$'ffi, regular ,rr..n,s as and when
."- i.

demanded. So, it led to ttelay in completing the project. The

respondent had ,q'rifrggg f,#)dr from ,outsid{ for continuing the

project. Howevei"the ptea advanced in this regard is devoid of
* tE t , ; !', it :'X

merit. A perusat o*f.$"ta 6-nt iltir|c*"qltflts shows,o[herwise wherein

like other allottees, the complainant had payed more than 9Oo/o of

the sale consideration. The payments made by the allottee does not

match the stage and extent of construction of the project. So, this

plea has been taken just to make out a ground for delay in

completing the project and the same being one of the force majeure.

G. Findings regarding relief sought by the complainant.

Page 13 of23
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Relief sought by the complainant The respQndent ifnmediately

be directed to grant the possession of unit along with co[npensation

for the delay caused herein to the cornplaint.

25. In the present complaint, the complainant inter{ds to cQntinue with
I

the project and is seeking delay possession .irr.gus fs provided

under the proviso to section t8(1) of the Act. sec. 1g(1) proviso

reads as under:

Section 78: - unt and compensation

If the loromoter fails p,.p-.,. o unable to give possession of

the p i'H sftall'bE l;oid,,p tn, pii,,p,iioter, interest for bvery
'n!1,ovq,r of *,.le.possession, at such rate

26.

'ibed

he aparltment buyer's agreement clated*a.,8 I .-sB :-
L2.02.20L3, the poisdffir{}.p,the suUyect unii was to be handed

over by of 12.0?.2016. h. -Outset,jit is relevant to comment on

the preset possqS;st.gn ffiau'se *,,oH ![q- agree{nent wherein the
$$ d*g ,i* ' y'-, I i:-+H I

possession has beEn-+&r,SleBtetl to all kinds of tenms and conditions

of this agreement and the iomplainant not being in default under

any provisions of this agreement and compliance with all

provisions, formalities and documentation as prescribed by the

promoter. The drafting of this clause and incorporation of such

conditions are not only vague and uncertain but so heavily loaded

in favour of the promoter and against the allottee that even

formalities and documentations etc. as prescribed by the promoter

Page L4 of23
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The apartment 
-+.WlUb 

agreemerr=i: a pivbqal legal document

which should ehsurf: that"the.'rigrri$ ana, tiauilities of both
., ,j :i

builders/promoters and brye, r;att6tteb ai'e.-Frotected candidly.
li

The apartment truyer's agreement lays dbwn thb terms that govern

the sale of different kinds ;dq ;fi;opeities like residentials,

commercials etc. u.*."r"ftei;il.-;t AYuua".. It is in the interest

of both the pr.;i;'}o fr"re {. '€.ri 
qfu .c [p"rtment buyer's

ffi " ai +$-.; T' . , ^

agreement which wBul--d ,th.epeby.=qgIqct,,thre {ights of both the

builder and buye'h iilsttre Ufiramn5f" event of ra dispute that may

arise. tt should be drafted in the simple and unambiguous language

which may be understood by a common man with an ordinary

educational bacl<ground. It should contain a provision with regard

to stipulated time of delivery of possession of the apartment, plot

or building, as the case may be and the right of the buyer/allottee

in case of delay in possession of the unit. In pre-RERA period it was

HARERI\
GUl?UGRAM Complaint no. 3440 of 2020

may make the possession clause irrelevant for the purpose of

allottee and the commitment date for handing over possession

loses its meaning. Clause 30 of the apartment buyer agreement (in

short, agreement) provides for handover possession and is
reproduced below:

Clause 30:
"The Deveioper shall offer of possesslon of the unit any time, within
a period of 36 months from ,the date of execution of agreement or

sanctions' and a, ffi#f& .for commencement of
construction, whichevrr ipiit#.t'e*#ffiect to timely payment of oll the
dues by buyer and subj$aFEt$';ffirag majeure circumstances as
describeot in c1aq,,,,,,,,,,,,,,,6,e 3lryutqfi'Qt',;;tfiere,=ihatt be a grace period of 6
months attowed'ta dhe delrEtr;fiil,.iiy,,,pr and abovi the period of 36
months as abov.e in offerl'ng tluye possessron of,the unit."

27.
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a general practice among the promoters/developers to invariably

draft the terms of the apartment buyer's agreement in a manner

that benefited only the promoters/developers. It had arbitrary,

unilateral, and unclear clauses that either blatantly favoured the

promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.

28. The authority has gone tn19Ug.h,,th3 Rossession clause of the
,,\..j. , L! rifi :r ,if,

agreement. At the outset, idi$.tglevh1"it.to comment on the pre-set
.'""I.d.!ti a ., 1-,t )

possession clause of the ,grhffiWherein the possession has
' 3 d I . ''

been subjected to *ll ;ffiiMl*flli frp,,s; a+d conditions of this

and thg=ffi't6 t"i, uffi! iq default under any
..f ='''"' ,il:

provisions of tt$$11:q9reements *td in I coEutliance with all

provisions, forrnalities and documentation as prescribed by the

promoter. The d a 1 g of. this' clause and inaorporation of such

,1c@n b,pt so heavily loaded

in favour of the p.ornotui-rni agaprdrfr" allottee that even a single

default by the a llottee in,f,llfi,1}t1.g 
{g*iatities 

and do cumentatio ns

etc. as prescribe)d iliy€ie,,. {=at'br ii:,uy gruf.e *[e possession clause
' : .:d.

irrelevant for thepurppseof allottee and the commitment date for

handing over poGsession losds.its nieaning. The incorporation of

such clause in the apartment buy'er's agreement by the promoter is

just to evade the liability towards timely delivery of subject unit

and to deprive the allottee of his right accruing after delay in

possession. Thiis is just to comment as to how the builder has

misused his dominant position and drafted such mischievous
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clause in the agreement and th'e alrottee is left ruith no option but
to sign on the dotted lines.

The respondent promoter has proposed to handover the
possession of the subject apartment within a period of 36 months

from the execution of the agreement or the date of approval of
building plans and/or fulfilment of the preconditions imposed

thereunder plus 6 months gr?$Fu;,uperiod for unforeseen delays

beyond the reasonable ,# * *Uf the company i.€., the

respondent/promoter.

30.
::i=:r ,, ','''l.i 

, "" t::t.,..t.

Further, the authority ip llpsi'piesent case observes that, the
xaa^^-r^-r L^^ -^+fiJ=-F.;.f- i,i;:ii, ,i. ,r, e-, rrespondent has nyr'[gflt,tiie.ae$sffidquffip between his own

rights and the rights gi tt u ."rpl*i$H,[1zrrry$ie. rhe respondent

has acted in a pre-$etermined=, rn"d q-5eordafriea manner. The

respondent has actei in ,a highly discriminatory and arbitrary
manner. The unit in d q,4,,lryri bogked by the complainant and

the apartment buyei's agJqe-rry,ff#F*e*ecuted berween the

respondent and the .o*piiinriUil -tz.0z.zoL3. The date of

approval of buildfLgpreririrtz8*r1,2pli.*It.will lead to a logicat

conclusion that thdt the,rfspol{elr yy.,utA have certainly started

the construction ar tne project.'on e'briu readin[ of the clause 30

of the agreement reproduced above, it becomes clear that the

possession in the present case is linked to the "fulfilment of the

preconditions" which are so vague and ambiguous in itself.

Nowhere in the agreement it has been defined that fulfilment of
which conditions forms a part of the pre-conditions, to which the

due date of possession is subjected to in the said possession clause.
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Moreover, the said clause is an inclusive clause wherein the

"fulfilment of the preconditions" has been mentloned for the timely

delivery of the subject apartment. It seems to be just a way to evade

the liability towards the timely delivery of the subject apartment.

According to the established principles of law and the principles of

natural justice when a certain glaring illegality or irregularity

comes to the notice of the adjudicator, the adjudicator can take

cognizance of the same anO,ad;,iidldate upon it. The inclusion of

such vague and ambiguous ffi ses in the agreement which

are totally arbitrary, one SlHea hna ly against the interests of

31.

' 
,, '.: 

J e

the allottees must be ignored antl diSaarded in their totality. In the

light of the aborre-mentioned'tea,sons, the authority is of the view

that the date of execution of agreement ought to be taken as the

date for determihihglthe',aue at[te of posses'sion of the unit in
question to the cornpiainailt.

Admissibility of grdce, period: The respondent promoter has

proposed to hand over trr. porrlssioh oi tt. apartment within 36
:

months from the date of eXecutiorn of the agreement or fulfilment of

th e preco n diti o n J.lfui;l *flirl;ri;il'A,i;" jn e iesp o n d e nt p ro m o ter

has sought furth&**L"Al6rfuo, ,,r"JAa oi o months after the

expiry of 36 months for unforeseen delays in respect of the said

project. Further, the respondent has sought 6 months grace period

for offering possession of the unit and the respondent has failed to

offer of possession even after the lapse of grace period of 6 months

and till date. The respondent raised the contention that the

construction of the project was delayed due to force majeure which
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were beyond the control of the respondent promoter. Also, the

allottees should not be allowed to suffer due to the fault of the

respondent promoter. It may be stated that asking for extension of

time in completing the construction is not a statutory right nor has

it been provided in the rules. This is a concept which has been

evolved by the promoters themselves and now it has become a very

common practice to enter such a clause in the agreement executed

between the promoter and ftffii.tHib.ar lt needs to be emphasized

that for availing further peri pleting the construction the

promoter must make out ish some compelling

circumstances rnrhich 
Ye:* 

i1fac{'b 0nd his control while carrying

out the construction due To. wHfin the completion of the

completed within S9 stiplilated ili-s. N,,bw, tuihing to the facts of

Accordingly, this g$ffi per+o@ro ffitffil candpt be ailowed to the
W Ig"' N* &-.

promoters at tt i, itale 
* t" # ' * s;

32. Admissibility of delay rorr"rsriri Onrr*es at prescribed rate of

interest: The complainant is seeking delay possession charges

however, proviso to section L8 provides that where an allottee does

not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been
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prescribed undr:r rule 15 of the rules. Rule 15 has been reproduced

as under:

Rule 75. Prescribed rate of interest- [proviso to section 12,
section TS and sub-section ft) and subsection (7) of section
1el
(1) .For the purpose of proviso to section 12; section L8; and

,sub-sections (4) and (7) of section 1.9, the "interest at the
rate prescribed" shall be the State Bank of India highest
,marginal cost of lending rate +20/0.:

.Provided f/raf.u, ptffiuthe State Bank of India marginal
cost of tendir1g,,l|1ti,4t$ffi*f.Clnl is not in use, it shall be
,replaced by sq.t ark lending rates which the. -.i.v^: . '

,State Bank o71,fifffa]!ffiXftx from time to time for lending

, 
"g*'',. 

*'st'*i;'h*, 1 
r

Th e legislature i n 
.[tt:,ffi ddo rh -[n, the ;$ubordinaLe legi slati o n under

the provision of .$.I.: .#ortn!:iilles, \as detern:iined the prescribed
fl ,,"1t' ,i ,

rate of interest. f;hb ragd iif fptQfesp- q9= defermined by the

legislature, is reasogrbl" q"a;if Uru daii'.,if* iC followed to award
l!

the interest, it will ensure unifol$.nm,qtiCe lh'.att the cases.

: s,- .;

Consequently, as per b]i ?l f t[ State Bank of India i.€.,

http s : // sb i. co. i n, th e m a gin alf c"gsllipf, legidtn g rffi-te [i n sh o rt, M C L R)

as on date i.e., rg.os.4oz1 ib d itEdotat*i;b.dihgly, the prescribed

rate of interest rvil [e m{.[1nirf fg{o{fqn$rn8 late 
+20,6 i.e.,9.300/0.

The definition of term 'interest' as defined under section z(za) of

the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shaltr be equal to the rate

of interest which the promoter shall be liable to pay the allottee, in

case of default. '[he relevant section is reproduced below:
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Therefore, interest on the delaX4lpayments frorn the complainant

shall be charged at the pretclibed rate i.e., 9.30o/o by the
. 'tt

respondent/promotdiihtrich isithe sarne as is $eing granted to the

complainant in r:ase of delayed possession charges.
,

36. On consideration of lh; circumrstances, the evidence and other

record and submisiipnS made by the complainant and the

respondent and based on thb findings'of the authority regarding

contravention as per,,,provisions, of Ac[ the apthority is satisfied

that the respondent ii'in contravention of the provisions of the Act.

By virtue of clause 30 of the buyer's agreement executed between

the parties on 72.02.20L3, posse:ssion of the booked unit was to be

delivered within a period of 36 rnonths from the date of execution

of the agreement, which comers out to be 1,2.02.201,6. The six

months of grace period is not allowed as the respondent has not

offered the offer of possession till date.

"(za) "interest" means t:he rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. -For the purpose of this clause-
O the rqte of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in cqse of default.

(ii) the interest payable by the promoter to the allottee shatl
be from the date the promoter received the qmount or
any part thereof till the date the amount or part thereof
and interest thereo,rl is refunded, and the interest payableunu tnLeresL rnereo.n $.,relunaeq, anq cne lnterest payable
by the allottee1tp:.tht.apyomoter shall be from the date the
allottee defati[i1,.:f,,hr;:Eilme?it to the promoter till the date
tit is paid;"
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Accordingly, the non-compliance of the mafraate 
lontainua 

in

section LL (+Xa) of the Act on the part o! ttre relpondent is
established. As such the comprainant is .,]r,,r"0 hor delaved-lJ
possession charges @9.30%o p.a. w.e.f. from duf date o[possession

i.e. 12.02.20L6 till handing over of possession afte.lrn" date of
receipt of valid occupation certificate as per 

iection [rf 
rl of the

Act read with the rule 15 of the rules and secti$n to(tp) of the Act

of 20L6.

H. Directions of the a

37.
\i.r,,

; thiE order and issue the

0f the Act to ensure1l

promoibras per the function

on 3a(fJ of the Act of 201,6:

at thp prescribed rate i.e.i. The
I

onth of delay on the amount
'due date of possession i.e.

on after the date of

per section 18(1)

rules and section

ii. The respondent is dire,cted to pay arrears of interest

accrued within 90 dayrs from the date of order and

thereaftr:r monthly payment of interest to be paid till offer

of possession shall be paid on or before the i.Oth of each

succeeding month.

following directionsr
: ,,1.t,1

compliance of obli$ati

entrusted to the auth
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Complaint stands

iv.

38.

39. File be consi

,rr-#,

iii. The complainant is also clirected to m t /arrears
if any due to the respondent at the equi

i.e 9.30o/o per annum.

The rel;pondent shall not charge

complainant which is not the part of
The respondent is not entitled to ch ing charges
from thr: complainant/alllottee at any time even
after being part of S t as per law

nos. 3864-settled bry hon'ble su rt in ci

3889 /2(t20 on

Member
HaryanaL Real

of interest

from the

agreement.

Dated: lLg.O8.2021

440 of 2020

ythi

.yer's

t-
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