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& GURUGRAM Complaint no. 3440 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3440 0of 2020

First date of hearing: 29.01.2021
Date of decision :  19.08.2021

Bhagat Singh
R/o: - A-1/22, 3" Floor, Janakpuri, New Delhi Complainant

Ansal Housing and Construction.
Regd. office: 15, UGF, Indra Prakash, -
21, Barakhamba Road; New Dgll_y-_'

_ Respondent
CORAM: , .
Shri Samir Kumar ' Member
Shri Vijay Kumaf Goyal I U0 I l Member
apPEARANCE: \C N\l | | | L/ &
Shri. Harshit Batra" _“. | Advocatefor the complainant
Ms. Meena Hooda T o Adyocate for the respondent

ORDER
\ =g % 4+ ‘
1. The present compla}nt dated""ZZ 10 202’@ has been filed by the

complamant/allottee in | Rm'rn CRA under section 31 of the Real
Estate (Regulation® an& "Development) Act 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement

for sale executed inter-se them.
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== GURUGRAM

A. Unit and Project related details:

Complaint no. 3440 of 2020

. The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

S. No.

Heads

Information

N

Name and location of the pm]ect

\{f“:»

Estella, Sector 103, Gurugram

(As per clause 30 of the agreement:
The Developer shall offer of
possession of the unit any time,

Z. Nature of the project \A, F s %4 “Residential group housing complex
3. | Projectarea ¢ *; P8 15.74 acres |
4. |DTCPLicense | || 17.0f 2011 dated 08.03.2011 valid up
/8% .07,03.2015

5. | Name of the ﬁ@sgff ' I'Rattan-Singh, Biro Devi and 7 others
6. RERA reglstereﬂ/ not -+ /| Not registered

reglsteredg ' | _Ap N 4";? 1
7. |Date of execul 025:2@'1’;5

buyer’s agr as pe
8. Building plar
9. | Unitno. Sra ~ =
10. | Super Area .~ ”,_f EREGS

T et
o If DI @nstruqtmn linked payment plan
12. ¥ A N RE93778,000/+ i
LD I {as per payment plan at page 32 of
\ 7L J | X L)\ "7 | thg-etmplant)

13. | Total amount pald by the Rs. 1,39,11,457/-

complainant (as per customer ledger dated

25.03.2017 annexed at page 38 of the
complaint)

14. | Due date of delivery of 12.02.2016

possession since date of agreement is later than

date of building plan therefore due
date is calculated from date of
agreement
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Complaint no. 3440 of 2020

within a period of 36 months from
the date of execution of agreement
or within 36 months from the date
of obtaining all the required
sanctions and approval necessary
for commencement of construction,
whichever is later subject to timely
payment of all the dues by buyer

and subject to force majeure
circumstances as described in

clause 31.Further there shall b -a‘
grace period of 6 months{a L )
the developer over and ab@}’z' he
period of 36 months as abo Ve

offering the possesszomgf theﬁ@t}.a_ T

(Grace period is not allowed)

15. | Offer of possession” = /" _"Wd%gﬁ@red
16. | Occupation Geﬁﬂﬁ te :--,;j""' No'i:{eae]vfed |
17. | Delay in dehv&ryg of possessmn 16 years 1 month 10 days

till the date of demsnon Nd i) -

19.08.2021 TEY I NS
B. Facts of the Complaplté ; i e
The complainant had%bgdiéed a unit beat‘lng flat n0.0101, Block-P,

having a super area ZW«SQ fgf gngghe project Estella situated in
sector 103, Gugug;@m fox;miwar?fital sale consnderatlon of
Rs.1,37,70,000/-. The ce'mpi

and charges as pr@vided under the agreement and all the payments

oﬁ-'pay all the demands

as per the payment%cheaule prowded by the réspondent

That according to clause 30 of the agreement, the respondent
promised to complete the project within 36 months of the signing
of the agreement plus an extended period of 6 months due to force
majeure conditions. Hence, the due date to handover the

possession fell due on 12/02/2016 and extendable upto
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12/08/2016 as a grace period on account of force majeure
conditions. However, taking into consideration the then prevailing
conditions i.e. from the date of booking of the unit and till date of
handing over the possession as per the agreement, nothing
constituted a force majeure condition during such period.
Moreover, the respondent extended the 36 months of time period
as stipulated in the agreement mthout giving any reasonable
reasons with mala fide lnten_l_; fa {iecelve the complainant. The
led t ’#fjéime period for 4.5 years after

AR
r;‘?ﬂr A

the expiry of due possess‘*ign date wnthout giving any reasonable

respondent has till date exte

A

reasons and has had’ mﬁlaﬁdé tel’tt t”ﬂ decewe the complainant as
§

g x o
the date of hand er the pos‘%e ion is, still not known to him

¥ |
even after various ﬁ”ieetmgs with theéf e)iecutlijés-df the respondent.
ﬁ v‘f:"“--.& |

That the generalnpnaqt;r:egof thl% hgn legéuthority has been to

excuse the grace e nJgt lﬁcll,ide 1t in ascertaining the
interest. The delay m%&elﬁtéty ofpossessie|n is also considered to be
after the end of the grace perlbd HﬂWever in thlS peculiar case, the
grace period utlllgedﬁby the ﬁes]bopdberft should not be taken into
account as the delay caused in delivering the possessmn is not due
force majeure conditions ‘as. mentioned 'in clause 31 of the
agreement. Furthermore, as per the oral communications by the
respondent regarding the delay in handing over the unit allotted to
the complainant, it is amply clear that it intended to evade all the
assurances and previous obligations by taking a plea in the light of
the pandemic covid-19.The liability of the respondent to handover

the possession of the unit was due for almost 3 years before the
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advent of covid-19. Furthermore, under any circumstance, the
respondent cannot be given the benefit of two grace periods -
firstly, the 6 months grace period as stipulated in the agreement

and the other occasioned due to the pandemic.

In the clause 41, it is provided that in the event of delay in payments
of holding charges, the Buyer shall also be liable to pay interest at

24% p.a. compounded quarterly, fo{'L any unpaid amount as may be

av_‘s.,:__‘

of the unit.

'.yr‘*

That the respcnndentj§ has substagt;lally f‘éﬂed to discharge its
obligation 1mposé& on it under Hie Act. No delivery of possession
has been mad; The p0§$essmn haS'%° been delayed from
12/02/2016. When r:hé__

possession and the peﬁ*alﬁ’ 0;1 such delay; the respondent with an

i

é}al!}aﬁt lpﬁurred about the delay in

p.d 'l

eed t. 1}} qqueﬁs and queries and
f n'__:matg\;p fﬁgmg

construction status of the" prcqect He, visited the office of the

unlawful mtentlo%

the progress and

never even bothered

respondent, but the executives ne\f’ér bothered to provide a clear
picture as to the status of the project or the final date of handing
over the unit. That even after the delay of almost 4.5 years, the
complainant is still unaware as to the date of handing over the
possession of the unit. Moreover, as per the various telephonic
conversations with the representatives, it was intimated that

further an escalation cost in terms of the agreement shall also be
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demanded. It is pertinent to mention that such escalation cost is
directly attributable to the delay on part of the respondent which
for no reason and no fault shall accrue from the account of the

complainant and demanded by the respondent.

That the complainant has always been diligent in making payments
as per the agreement and has paid a total amount of Rs. 1,39,46,024
till date. The respondent has utterly falled to fulfil its obligations to

The complainant has &wght fellf_

@) To dlrect “the respf@naen’ﬁ' to p’rowde the complainant
with pfescrﬁbed rate of 1nt15'rest on__ dﬁlay in handing over

-v gi ‘&

of pos%essibn of t}éé *a
him fro‘tn’fhé dtie dat |

agreement ‘till. the

ar?ment»on sgfhe amount paid by
3 15 é.__%w

ion as per the buyer’s

=
me sy
e

(gl_f,&“ef possession of the

0 ap ognt a lipcal commlﬁsloner to check the

apartment; . RELV
(b) If need@
'&W%& §§W$é ............

developm%nb of ‘the' p -e]et?t ‘and 'submit a report

antlcmathg the act;_lal _ and complete delivery of
possession as per the st:tus of the project;

(c) To direct the respondent to submit an affidavit stating
the anticipated date for delivery of possession and hand
over the possession of the apartment by such date; or to
direct refund with interest on non-delivery of the

apartment by the anticipated date.
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On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to have
been committed in relation to section 11(4)(a) of the Act to plead
guilty or not to plead guilty.

D. Reply by the respondent:
The complainant through an application form applied to the
respondent for provisional allotment of a unit in its project detailed

above. The complainant, in p u ’\bf the aforesaid-application

Gurugram. g e

That without préjﬁdfce to’ the afo;%sa;d anq the rights of the

majeure circumstanc
There had been s

16.07.2012, 31. 07 2012 and 21.08 2012 of the Hon ble Punjab &
Haryana high court passed in Civil writ petltlon no.20032 of 2008

through which the shucking/extraction of water was banned being
is the backbone of construction process; simultaneously, orders of
different dates passed by the Hon'ble National Green Tribunal
restraining thereby the excavation work causing air quality index
being worse, maybe harmful to the public at large without

admitting any liability. Apart from these the demonetization is also
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one of the main factor to delay in giving possession to the home
buyers as demonetization caused abrupt stoppage of work in many
projects. The payments especially to workers were being made
only by liquid cash. The sudden restriction on withdrawals led the
respondent’s inability to cop with the labour pressure. However,
the respondent is carrying its business in letter and spirit of the flat
buyer’s agreement as well as in compllance of other local bodies of

Haryana government as well """"!'theftentre government.

The provisions of the act cagg 1

2/

agreement duly exe;}ed Em‘g‘{ .. %;%% imto effect of the act. The
mal hﬁ by the complainant is

_'l’l)

interest for the al fge%e
;:lgreement The complainant

w

beyond the scogé@s@f ‘the buye;’ﬂsl.

cannot demand a

%ﬂerest or. %orapepsat;on beyond the terms

and conditions mcorgerated in th% bﬁye% ! "agreement

éé ae

It is submitted that in view of clahse-BO the respondent was

required to handover the possesmrm Withm a period of 42 months

..... —

from the date of e%{qutlon of agge

or within 42 months from
ent. o%@ jll m

the date of obtaimt@ all the" zrequq' éan'ctio_ns and approval

necessary for commencerﬁ&nt of c(.mStructlon whichever is later,
subject to timely payment of all the dues by buyer and subject to
force majeure circumstances. Further, it is also clearly mentioned
in clause-30 of the agreement that there shall be a grace period of
6 months allowed to the developer over and above the period of 42
months as above in offering the possession of unit. It is submitted
that the respondent had applied for registration with the authority

of the said project by giving a fresh date for offering of possession.
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It is submitted that all the queries of the complainant was always
attended by the respondent and its team. The respondent and its
team was always there to redress the grievance of the complainant,
and always attended the communication not limited up-to personal

visit or telephone of the complainant.

Copies of all the relevant documents have been filed and placed on

the record. Their authenticity is not in dispute. Hence, the

no need of further hea%rmg in the éoré%plalnt
I

&
-
Y =
Ay
i

F 5.

?'st-

«.
L

T

E. Jurisdiction oﬁthe a‘ut*mrity

|
A&
The plea of the resp‘h%\déyt& f‘egard__fng@e]ectlon of complaint on

i i

'wﬁ&e. :' ' 4

ground of ]urlsdlctlon stanﬁs re]ected 'fhe authority observes that

it has territorial as well aélasuhgect I%a,tter ]urls&ictlon to adjudicate

w «?‘;‘ @

é

the present complaunt for I;he reasggs glven below.

E.1 Territorial ]unsﬂlction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning
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area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E. Il Subject matter jurisdiction

The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per
the provisions of section 11(4) (a) of the act of 2016 leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later(stage

ctions raised by the respondent:

F1. Objection regardmg juﬂéc di '--;"%l!wgf the, complaint w.r.t the
apartment buyer’s_ agree@uh w; w;ecuteﬂ yrlor to coming into
force of the Aét.v& éﬁf Temd o N\ e '\

§

The respondent suErmtted that§ the corn‘plamt is neither

i
?

maintainable nor&éﬁdble and is llzable to be outrlghtly dismissed as

Ed

the apartment b&yer S\ aiee.nem was exé”cuted between the
complainant and the“re’spdndent'prler to. the enactment of the Act
and the pr0v1510n of the saideAct cannot be applied retrospectively.

y

retroactive to some egq;ent in operatlgn and will be applicable to the

tsions of the Act are quasi
agreements for sale ‘entered. into’ eveh prioer to coming into
operation of the Act where the transaction are still in the process of
completion. The Act nowhere provides, nor can be so construed,
that all previous agreements will be re-written after coming into
force of the Act. Therefore, the provisions of the Act, rules and
agreement have to be read and interpreted harmoniously.

However, if the Act has provided for dealing with certain specific
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provisions/situation in a specific/particular manner, then that
situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said
contention has been upheld in the landmark judgment of
Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P
2737 of 2017) which prowdesias tmder

“119. Under the prowsr‘@m“"?won 18, the delay in handing
over the possessf p 611??? be. counted from the date
mentioned'i m the a !ﬁe\ehfgnt fOr ;ﬂ(g entered into by the
promotgrmld ;haa prior to its.registration under
RERA/ Under the: i‘nmsions of \RERA,\, the promoter is
g:ven ‘l. acﬁrty to rewse fﬁe date oﬁcmnplet:on of project

dgﬁg&'? e the same unde Section'4.\The RERA does not

contemplate rgwr‘[tmg OH co“hrract l?etween the flat
pur"chaseir and the promote !

122. We have algead_y d:scussed é

at @bave stated provisions of

the RERA are not. retros ive | in nature. They may to
some exwmt T}e,hab'm ;&gm‘twe oF quasi retroactive
effect but then “On-tha ground . the validity of the

provisions oﬁRE' RA caniric &e cbalfenged The Parliament
is competent en oﬁyh*m#egfs*fate law having retrospective
or retroactwe;geffeet‘ A law can_ bg even framed to affect
subs:stmg c{ isting, contract tual rights between the
partles est. We do not have any

rger pubi rc’*%n e
doubt in qurimind that'the RERA has been framed in the
Iarger’””pébl;g mterest gﬁe& a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.”

21. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the
Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are

Page 11 of 23




GURUGRAM Complaint no. 3440 of 2020

quasi retroactive to some extent in operation and will be
] r entered i n
rior ing_in rati A her:

letion. Hence in

case of delay in the offer/delivery of possession as per the

terms and conditions of the agreement for sale the

allottee shall be entitled to the interest/delayed

possession charges on the reasonable rate of interest as

provided in Rule 15 of the rules and one sided, unfair and

unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”

22. The agreements are sacrosanctsave and except for the provisions

23.

oA tself Further, it is noted that

the builder-buyer agreeme@ ?-wgeen executed in the manner

that there is no scop § left to
e ;s’*’ A1 a
clauses contained tl&re}n The

1%7&89 to_negotiate any of the
the: authority is of the view
that the charges payable under varlpus head% shall be payable as

per the agreed terms apd c?nditlcfﬁs the agreement subject to the
T | ? 1

L}
condition that thi wsame are | in gccordance with the

plans/permissionsh approved [by the respective

departments/compete "‘rngles ﬂr@ are not in contravention

I

of any other Act, rules an | 'Flons made theFeunder and are not

unreasonable or e _;_.natu;'e lfaence in the light of above-

mentioned reasons, the contenti‘bn of tl'fe respondent w.r.t.

jurisdiction stands re]ected \

F2. Objection regarding delay due to force majeure

The respondent promoter has sought further extension for a period
of 6 months after the expiry of 36 months for unforeseen delays in
respect of the said project. The respondent raised the contention
that the construction of the project was delayed due to force

majeure conditions including demonetization and the orders
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passed by the Hon’ble NGT including others. It is observed that due
date of possession as per the agreement was 12.02.2016 wherein
the event of demonetization occurred in November 2016. By this
time, the construction of the respondent’s project must have been
completed as per timeline mentioned in the agreement executed
between the parties. Therefore, it is apparent that demonetization

could not have hampered the construction activities of the

respondent’s project. Thus, t .contention raised by the

respondent in this regard st% g jected. The other force majeure

conditions mentioned by~ t’ﬁ% rqsﬁqndent are of usual nature and
the same could nogﬁlﬁve wl@d tb a, delgix ofymore than 5 years.

NS

Therefore, the regﬁ@&dént coﬁTd not’Be ailowed to take advantage

of its own wrongs / faults / deﬁgenmes . - ::;
?g { i | \ | 5
F3. Objection reg%’éﬁgdéjayed paymerits

Though an ob]ectlen has been taken in the ‘written reply that the
complainant failed to. ma],gé regu]ér payments as and when
demanded. So, it led to &‘feiay in- completlng the project. The

i aggge funds ﬁgqm buts@e* for continuing the
&& *VE ? w

project. However the ﬁlea advanced 1n thls regard is devoid of

merit. A perusal oféiatEmen; qf ae\g&gunts ShOWS{?OtheI’WlSE wherein
like other allottees, the complainant had payed more than 90% of
the sale consideration. The payments made by the allottee does not
match the stage and extent of construction of the project. So, this
plea has been taken just to make out a ground for delay in

completing the project and the same being one of the force majeure.

G. Findings regarding relief sought by the complainant.
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Relief sought by the complainant: The respondent immediately
be directed to grant the possession of unit along with compensation

for the delay caused herein to the complaint.

In the present complaint, the complainant intends to continue with
the project and is seeking delay possession charges as provided
under the proviso to section 18(1) of the Act. Sec. 18(1) proviso

reads as under:

If the promoter fails.tc 7 m 3’ : & is unable to give possession of
an apartment plot or demg,
.f J%ﬁ ‘ ke

Provided ufhflt Where aﬁ’ﬁﬂffﬁe’ﬁ does hot mtend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month : c?e!dy, till the: hqndfné over of the possession, at such rate
as may b e‘pm;)scnbed I 0 | § G -';1-'
55::: ' ‘{ 1 Eé § a2 s 4
As per clause 3() rj’f the. aparﬁi}nept b@ggygggs agreement dated
[g D 4
12.02.2013, the posSes*s:orl -of the subléc%»mﬂt was to be handed

5

"&s

over by of 12.02.2016. At the oﬁﬁsei“ itis relevant to comment on

e -Li"

the preset possessiﬁn _elausemim%thewareeplent wherein the

possession has been b]eeted to all kmds' of terms and conditions
of this agreement and the complamant not belng in default under
any provisions of thls agreement and compliance with all
provisions, formalities and documentation as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even

formalities and documentations etc. as prescribed by the promoter
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may make the possession clause irrelevant for the purpose of
allottee and the commitment date for handing over possession
loses its meaning. Clause 30 of the apartment buyer agreement (in
short, agreement) provides for handover possession and is

reproduced below:

Clause 30:

“The Developer shall offer of possession of the unit any time, within
a period of 36 months from the.date of execution of agreement or
within 36 months front.th of obtaining all the required
sanctions and approve ry for commencement of
construction, whichever is la ct to timely payment of all the
dues by buyer and subj'_ _ ce_majeure circumstances as
described in clau uf ﬁ.’, ere @'ﬁalj be a grace period of 6
months allowed gg,%?le @ ;' over 595 ‘above the period of 36
months as abo e pos: emqmoﬁ ﬁée unit.”

The apartment bu agreement 1s a plvgtél legal document
which should eésur@ that the rlghts and llabllmes of both
bullders/promoters and ﬁuyels/allottee are protected candidly.
The apartment buyems a‘gféement lays &éwn the terms that govern
the sale of different kinds df prope;*tles like residentials,
commercials etc. between~the buyew"ﬁﬁd builder. It is in the interest

‘”‘WW"

1l- dj'a,ﬁed %partment buyer’s

-!'-. L A - '@i %m

agreement Wthh would théi'ebgy Rrgl:gct the 'rlghts of both the

builder and buyegmn t"i'té unfortunate eévent of.a dispute that may
arise. It should be drafted in the simple and unambiguous language
which may be understood by a common man with an ordinary
educational background. It should contain a provision with regard
to stipulated time of delivery of possession of the apartment, plot
or building, as the case may be and the right of the buyer/allottee

in case of delay in possession of the unit. In pre-RERA period it was
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a general practice among the promoters/developers to invariably
draft the terms of the apartment buyer’s agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.

The authority has gone through the possession clause of the

Nze

agreement. At the outset, it IS l“él‘_- % fiilt_,-,to comment on the pre-set

provisions of thlS agreements a"l‘id in c:omPllance with all

Py

provisions, formalmes angd- documentahon afﬂrescrlbed by the

-th:ks clause aind ‘ineorporation of such

Q

: ulgce(lzaln but so heavily loaded

e " _'lottee that even a single
default by the allottee in fuTﬁllmg fof'malltles and documentations
etc. as prescribed by I?Ime prometer ﬁ‘lay make the possession clause
irrelevant for the purpose of allo&te:e and the commitment date for
handing over possession loses its meamng. The incorporation of
such clause in the apartment buyer’s agreement by the promoter is
just to evade the liability towards timely delivery of subject unit
and to deprive the allottee of his right accruing after delay in
possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous
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clause in the agreement and the allottee is left with no option but

to sign on the dotted lines.

The respondent promoter has proposed to handover the
possession of the subject apartment within a period of 36 months
from the execution of the agreement or the date of approval of
building plans and/or fulfilment of the preconditions imposed

thereunder plus 6 months grace perlod for unforeseen delays

Jo L

beyond the reasonable @p k

respondent/promoter.

rights and the rlghéf gf the éomplamant/alloitee The respondent
has acted in a pre éetermlhed and p;reox:dajned manner. The
respondent has a;:tgd 1n a hlgﬁi dlscrlrmnatory and arbitrary

manner. The unit in quesﬁon was bgoked by the complainant and

respondent and ghe complamant op 12 02.2013. The date of
ing plan s 2

conclusion that th-ﬁ't the a'gs_ponq,entn ould hgve certainly started

WI}], lead to a logical

the construction of tﬁe pro;ect Ona bare readlng of the clause 30
of the agreement reproduced above, it becomes clear that the
possession in the present case is linked to the “fulfilment of the
preconditions” which are so vague and ambiguous in itself.
Nowhere in the agreement it has been defined that fulfilment of
which conditions forms a part of the pre-conditions, to which the

due date of possession is subjected to in the said possession clause.
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Moreover, the said clause is an inclusive clause wherein the
“fulfilment of the preconditions” has been mentioned for the timely
delivery of the subject apartment. It seems to be just a way to evade
the liability towards the timely delivery of the subject apartment.
According to the established principles of law and the principles of
natural justice when a certain glaring illegality or irregularity

comes to the notice of the adjudicator, the adjudicator can take
e

cognizance of the same angf‘ga

such vague and ambiguous S ‘xf:igl%uses in the agreement which
are totally arbitrary, one-sided BMtotﬁlly against the interests of
the allottees must be’ 1gnoreﬂ_arf3’315‘ta&gf‘ed in thelr totality. In the
\-r";}fﬁ‘%s, the alrthorlty is of the view

A
ecution of agreeré;ent oug}ifg to be taken as the

light of the aboveqmentloned reaso
that the date of
date for determl%

%3 '& 4

e*%du%g d%te}'of §pos§e$smn of the unit in

;ss &

Wi
% |

question to the co%_ laf%ant

S

by
a2

Admissibility of grace permd _'I'hg%fﬂeépbhdent promoter has

proposed to hand over the poss 1 of the apartment within 36

months from the date of exec&tlg% :f tlheﬁagreenl,lent or fulfilment of
the precondmons nnposed thereunder The respondent promoter
has sought further.v.e%te.ns%&forua-»pemed of '6 months after the
expiry of 36 months for unforeseen delays in respect of the said
project. Further, the respondent has sought 6 months grace period
for offering possession of the unit and the respondent has failed to
offer of possession even after the lapse of grace period of 6 months
and till date. The respondent raised the contention that the

construction of the project was delayed due to force majeure which
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were beyond the control of the respondent promoter. Also, the
allottees should not be allowed to suffer due to the fault of the
respondent promoter. It may be stated that asking for extension of
time in completing the construction is not a statutory right nor has
it been provided in the rules. This is a concept which has been
evolved by the promoters themselves and now it has become a very
common practice to enter such a clause in the agreement executed

between the promoter and th* "aﬂniee‘ It needs to be empha51zed

promoter must makgw ouff 1omiestabhsh some compellmg

iy !

circumstances whlr:Mére.m‘fa

‘6 —‘-.\\.

éﬁd 'l'ns control while carrying

construction of the prO]ect or tower or a block could not be

completed w1thm the stxpulated flmg Now turmng to the facts of
the present case the respondent premqter has not assigned such
compelling reasons agg:o why and m lt is entitled for further

extension of time 6 months m de

ermg the possession of the unit.

Accordingly, this gffad‘e pe"i%;o ag“ﬁtﬁs ?am%t be allowed to the

W | &
g

promoters at this étagle;

Admissibility ofaelééédssésﬁbniéﬁﬁiégé atprescribed rate of
interest: The complainant is seeking delay possession charges
however, proviso to section 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been
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prescribed under rule 15 of the rules. Rule 15 has been reproduced

as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in ¢ ¢ase\the State Bank of India marginal
cost of lending ra :{MCLR) is not in use, it shall be
replaced by stfd&bﬁﬁt!hmark lending rates which the
State Bank of Inﬁfb grﬂy;?ﬁx from time to time for lending
to the ger;erg] pu ng 'r ™

\_."‘%§

F 4 “5‘,*,

The legislature in 1ts@v1samh{1g thg&gubordlga*te legislation under

the provision of rg‘lle 15 of the rules as detérmmed the prescribed
rate of interest. The rate of mt esgg s@ determlned by the
legislature, is reasoﬁaﬁ%ﬁe and if ti*ae sfal& rulej is followed to award
the interest, it will ensgge*uglform pr;agtfice in all the cases.

w'@éa« w

Consequently, as per v%bgite )ef ?ﬁe; State Bank of India i.e,

https://sbi.co.in, tbemarglnagﬁgst‘aflendlng rate (in short, MCLR)
as on date i.e., 19 08.2021 ?% @ 7:30%! Accordmg!y, the prescribed
rate of interest m%! b}.{g mﬁrgmalcost gf lgi}_dmg‘{aﬁe +2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:

Page 20 of 23



36.

& HARERA
GURUGRAM Complaint no. 3440 of 2020

“(za) "interest" means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i)  the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default.

(ii)  the interest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof iill the date the amount or part thereof
and interest thereOJS refunded, and the interest payable
by the allotteeto: promoter shall be from the date the
allottee defaﬂlfz‘if n erit to the promoter till the date
it is paid;” “ffg,“p‘“f““

élzf&from the complainant
‘raté,de, 9.30% by the
respondent/ promoterai/vhlch is the same as'is bemg granted to the

i
shall be charged agg-’gbb preécn e

T
b -

complainant in c%se of delqyeg P@%&Sl@;} Chal‘ges
L i TR
m§ta e§; tﬁe&%ewdence and other

record and submlsslﬁnﬁ“ méde bg ,the”cgfnplamant and the

o W

Ac% tge %thorlty is satisfied

contravention as ;pel’:gpz;é 151@
that the responde't isin ¢ __ntrairenm. ﬁ?nwswns of the Act.

on of th
By virtue of claus%? 30 of the buyer s agggrjeement executed between

the parties on 12.02. 2013 possessxon of the booked unit was to be
delivered within a period of 36 months from the date of execution
of the agreement, which comes out to be 12.02.2016. The six
months of grace period is not allowed as the respondent has not

offered the offer of possession till date.
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Accordingly, the non-compliance of the mandate contained in
section 11 (4)(a) of the Act on the part of the respondent is
established. As such the complainant is entitled for delayed
possession charges @9.30% p.a. w.e.f. from due date of possession
Le. 12.02.2016 till handing over of possession after the date of
receipt of valid occupation certiificate as per section 18(1) of the
Act read with the rule 15 of the rules and section 19(10) of the Act
of 2016. AL

‘L"

i. The respondgritgsh'
9.30% per %qu' for evéry rhoﬂth ofdelay on the amount

iy,
»@”Xw

paid by the compla,i?;@n; fmm due date of possession i.e.

: pgssessgn after the date of
on certif per section 18(1)
of the Act- reag w?lth gthe rule 15 of the rules and section

\ .

19(10) of%he&ctofzi‘}rs VALV

ii. The respondent is directed to pay arrears of interest
accrued within 90 days from the date of order and
thereafter monthly payment of interest to be paid till offer
of possession shall be paid on or before the 10% of each

succeeding month.
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lii. The complainantis also directed to make payment /arrears
ifany due to the respondent at the equitable rate of interest
i.e 9.30% per annum.

iv. The respondent shall not charge anything from the
complainant which is not the part of buyer’s agreement.
The respondent is not entitled to charge holding charges

from the complainant/allottee at any point of time even
Ja o

after being part of thé b

-5\

settled by hon’ble su ~-

39. S bl sl 8,
| é E ;:"i » J
%g i g ' .
(Samif Kum @ N | f i :;@jay umar |Goyal]
Member L b + "/ Member
Haryana ReaMe Regggt' Iy Adthority, Gurugram
Dated:19.08.2021
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