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1. The present comﬁla t d_éteé 03%2!20520 hag"-peen filed by the
complainant/allottee’_ in ,F(:;rrﬁ CRA .uind_er section 31 of the Real
Estate (Regulation arid--DeVélopi’m'ent'); Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement

for sale executed inter-se them.

Page 1 of 22



ﬂi [

> GURUGRAM

Complaint no. 4285 of 2020

A. Unit and Project related details:

. The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the
possession, delay period, if any, have been detailed in the following

tabular form:

S. No.| Heads Information
1. Name and location of the project Estella, Sector 103, Gurugram
2. Nature of the project SRR “Residential Group Housing Colony
3 Project area 15.743 acres
4. DTCP License _ﬁ,«f‘_‘f’r Y 1 YA 1‘%of2011 dated 08.03.2011 valid up
s i@”‘” % “?o 07 03.2015
S Name of the I,ice’trse‘e L o Ratgan__Singh, Biro Devi and 7 others
6. |RERA reglstened ‘not 1| Not registered
registered i B w 1 1
7. | Building Pl%l;f’é@roval n "
8. |Date of execuﬁo’n of | pldi
buyer’s agre%&h o
9. Unit no.
10. | Super Area :
11. | Payment pl G nstruetlon lmked payment plan
12. | Total consi é 43, '71 ,250/-
T . | (as per.payment plan at page 53 of
=70 /1< |~ |th¢ complaint)
13. | Total amount paid by the Rs. 44,23,335/-
complainant (as per customer ledger dated
01.07.2019 annexed at page 31 of the
complaint)
14. | Due date of delivery of 07.05.2015
possession since date of agreement is later than
(As per clause 30 of the agreement: | date of building plan therefore due
The Developer shall offer of date is calculated from date of
possession of the unit any time, agreement.

Page 2 of 22




T

H;..t

- GURUGRAM Complaint no. 4285 of 2020

within a period of 36 months from | (Grace period is not allowed)
the date of execution of agreement
or within 36 months from the date
of obtaining all the required
sanctions and approval necessary
for commencement of construction,
whichever is later subject to timely
payment of all the dues by buyer
and subject to force majeure
circumstances as described in
clause 31.Further there shql! bea, |
grace period of 6 monthmﬂa

15.

16. .

17. | Delayin dggg??@ of posseSsmn 6 yearslirhonths 2 days
till the date of de isiog-&gg‘“w..»g’ 1Yy 1=
19.08.2021 ,E YN

B. Facts of the complaint :
The complamant baokedua 2 BPH( ﬂagwdmeasurmg 1245 sq. ft.,

The initial booking :; I :3,03,403 /+(
paid through checflue no- 458919 gﬁ‘*d ?%Qzlgdat?d 22.03.2011.

That the respondent to dupe the complamant in their nefarious net
even executed flat buyer agreement signed between M/S Ansal
Housing Ltd. and Ms Nishtha oberoi dated 07.05.2012. Respondent
create a false belief that the project shall be completed in time

bound manner and in the garb of this agreement persistently raised
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demands due to which they were able to extract huge amount of

money from the complainant.

That the total cost of the said flat is Rs. 44,23,335/-including PLC,
EDC, IDC, one car parking & club membership and sum of Rs.
44,22,426.23 /- paid by the complainant in time bound manner.

That it is pertinent mentioned here that according to the statement

the complainant paid a sum ofRs "’4%22 426.23/- to the respondent

is illegal and arbltrary; y’. \.-‘.\___*
That complainant hagpald all the‘“iﬁ%ﬁ'lmeﬂt‘sﬁmely and deposited

Rs. 44,22,426. 23/-» tl}at responder@ %11’1 an, t—’:ndeavor to extract
money from allottees devqed =a pawfnent plan under which
respondent linked\x pre tl@n 340 % &mo’i'mt of total paid against as
an advance, rest GOVoﬁﬁo%ﬁt,Lgnked wltﬁ the construction of super
structure only of the total sele consigeratlon to the time lines,
which is not depended or co-related to the flmshmg of flat and
internal development of facilities ‘amenities and after taking the
same respondent have not bothered tg arp,f development on the
project till date as awhole pro;ect not more than 40 % and in term
of particular tower just built a super structure only. Extracted the
huge amount and not spend the money in project is illegal and
arbitrary and matter of investigation. That complainant’s booked

apartment dated 22.03.2011 (more than 9 year ago) and as per flat
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buyer agreement builder liable to offer possession on before
07.05.2015 so far.

That as the delivery of the apartment was due on 07.05.2015 which
was prior to the coming into of force of the GST Act, 2016 i.e.
01.07.2017, it is submitted that the complainant is not liable to
incur additional financial burden of GST due to the delay caused by
the respondent. Therefore, the ;:espondent should pay the GST on

R Qy‘grsed builder collect the GST

A ‘_“‘{C .a7

i1 it credlt as a bonus, this is also

behalf of the complainant b

from complamants and en]0 :

_ :9055’9%5011, ut@the respondent did

respondent and regg&ﬁ
not bother to respﬁnﬁﬁll date. T

C. Relief sought Bg@tﬁe co mplainant

The complainant h,as sogght f@llogvmg rélg’f :

g I o

g gﬁ | g
(a) To dlrect%tbe;” Eespbnéeﬁ‘% te@ay tlelay interest on paid
amount of Rs 43423426«237 of 24% till the handing

(b)

with all basic amenities which mention in brochure.

(c) To pass an order for forensic audit of builder because
builder extracts more than 95% but project still

incomplete.
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(d) To direct the respondent to quash the one-sided

clauses from flat buyer agreement.

(e) To pass an order for payment of GST amount levied
upon the complainant and taken the benefit of input

credit by builder.

On the date of hearing, the authority explained to the

respondent/promoter about

ontravention as alleged to have

been committed in relation(itq- &5'1(4) (a) of the Act to plead

Qi
guilty or not to plead guilty il

D. Reply by thgﬁre&sﬁy ]
The complamant ch%‘ou}éh an

0 visfonal allgtmgnﬁgf a umt fm 1ts project detailed

e
above. The comp ain

respondent for p
t, m pursuande of the aforesaid application
form, was allotted @n mdepender;i uglt b‘eanng no. K-0207, type of
unit - 2BHK, sales areaal?ﬁ&% m (115 66 sq mtrs.) in the project,

&‘wz

namely, Estella, situated é%agc%or-l()ﬂ Gurugram

respondent, it is gbmltte %hat lt_\_would have handed over the

§ -
g ’E'f

possession to 6ﬁaﬁ&§lﬁﬁnt within tl‘tne har.f th%re been no force

majeure circumstances beyond the control of the respondent.
There had been several circumstances which were absolutely
beyond the control of the respondent such as orders dated
16.07.2012, 31.07.2012 and 21.08.2012 of the Hon’ble Punjab &
Haryana high court passed in Civil writ petition no.20032 of 2008

through which the shucking/extraction of water was banned being
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is the backbone of construction process; simultaneously, orders of
different dates passed by the Hon'ble National Green Tribunal
restraining thereby the excavation work causing air quality index
being worse, maybe harmful to the public at large without
admitting any liability. Apart from these the demonetization is also

one of the main factor to delay in giving possession to the home

buyers as demonetization caused abrupt stoppage of work in many
Y

v‘ + 35
ar”’q |

n\ ;
The provisions o Qgﬁanﬁo&fungo or g)gthfy the terms of an
agreement duly executed grlor ta commﬁﬂnte éffect of the act. The

sy
e

interest for the alleged delay d‘fé‘ﬁlanded by the complainant is

beyond the scope of the buyer@s ‘agreement. The complainant
L w% b ‘%g s

cannot demand aggy mte%st m? p é%%»satlon beyond the terms

’

and conditions mcorporated in the bu?/er s.agreement.

It is submitted that in view of clalllse 31, the respondent was
required to handover the possession within a period of 42 months
from the date of execution of agreement or within 42 months from
the date of obtaining all the required sanctions and approval
necessary for commencement of construction, whichever is later,
subject to timely payment of all the dues by buyer and subject to

force majeure circumstances. Further, it is also clearly mentioned
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in clause-31 of the agreement that there s.hall be a grace period of
6 months allowed to the developer over and above the period of 42
months as above in offering the possession of unit. It is submitted
that the respondent had applied for registration with the authority
of the said project by giving a fresh date for offering of possession.
It is submitted that the GST was enacted by the legislature, which is

not in the control of the respondent. However, while booking the

< Yu 25
'ﬁhas undertaken to pay total

said unit and subsequen&ly’-' ~itime of execution of the

unit basic sale price, net@f ﬂlsti?qnt\and mcludmg PLC.

It is submitted that»*alﬁhe‘ qileri:: ‘Eﬁ’e cbfnblamant was always
attended by the respoﬁdent and ifs ‘team. The respondent and its
team was always there to redress the grlevance of the complainant,
and always auendedx&% cg@mmunication not l;mlted up-to personal

b | n
visit or telephone d‘gt@e gai
%’ \? %.& QSQ&&;& i B

L7 </
Copies of all the relevant, &‘bcummh’a%gsheen filed and placed on

o

q5
Ei

-
i

the record. Their quthentlcgty 1§ gm; m qlspute Hence, the
complaint can b@% g;d% ggn the bE'S’l;s of ‘these undisputed

«.mmm‘g

iy 2 eV m i i
B i P 3

% %
#
¥

4 |
% E &
& E &

documents. 7

S——
w.‘.w*

The authority on the basis of mformatlon and explanation and
other submissions made and the documents filed by the
complainant and the respondent is of considered view that there is

no need of further hearing in the complaint.

E. Jurisdiction of the authority
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The plea of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued

by Town and Country Plannlng Department the jurisdiction of Real

Estate Regulatory Authontyﬁ:(}“:‘: : :I";‘m shall be entire Gurugram

District for all purpose w;th' ”_'.Z%Ituated in Gurugram. In the

present case, the prolect mquegﬂq@ sgnémtgd within the planning

fi author:ty has complete

m’f&www o

area of Gurugram digtrlct Th e ﬁ) e,
territorial ]urlsdlctm"n to deal with the preseglt comp]alnt
E.Il Subject matter )lll‘lSdlCtlDl‘l |

The authority has complete jurisdictioﬁ to decide the complaint
regarding non- compllance of obllgatzons by the promoter as per
the provisions of sectlon 11[4] (a) of the act of 2016 leaving aside
compensation which is to be clec1ded by the adjudicating officer if

5 ' B P B . '&&;3@
pursued by the complalnant at a later stage. =~

F. Findings on the objections raised by the respondent:

F1. Objection regarding jurisdiction of the complaint w.r.t the
apartment buyer’s agreement executed prior to coming into force
of the Act.

The respondent submitted that the complaint is neither
maintainable nor tenable and is liable to be outrightly dismissed as

the apartment buyer’'s agreement was executed between the
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complainant and the respondent prior to the enactment of the Act

and the provision of the said Act cannot be applied retrospectively.

The authority is of the view that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to the
agreements for sale entered into even prior to coming into
operation of the Act where the transaction are still in the process of

completion The Act nowhere provides, nor can be so construed,

prov1smns/51tuat10n aljla speélﬁc/pai”tlcular manner then that

situation will be ¢ ealt ith i ¢ accqrdance with the Act and the rules
|

.‘

&

after the date o:.. @@mmg 0 forcg Qf the Act and the rules.

Numerous provxsmnm Bfithe ﬁct a\i@ the provnswns of the

agreements made beqﬁé@g« thg pyyers and sellers. The said
contention has been uphe’ld_ lf&it“”fhe landmark judgment of

Neelkamal RealtfrsfSuﬁﬁ@rb Ltd. Vs [}OI and others. (W.P
2737 of 2017) which prowde‘s as under

“119~Under the ‘prov’isibns ofSectfoﬁ 18, the delay in
handing over the possession would be counted from the
date mentioned in the agreement for sale entered into by
the promoter and the allottee prior to its registration
under RERA. Under the provisions of RERA, the promoter
is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA
does not contemplate rewriting of contract between the
flat purchaser and the promoter...

122. We have already discussed that above stated
provisions of the RERA are not retrospective in nature.
They may to some extent be having a retroactive or quasi
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retroactive effect but then on that ground the validity of
the provisions of RERA cannot be challenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even
framed to affect subsisting / existing contractual rights
between the parties in the larger public interest. We do
not have any doubt in our mind that the RERA has been
framed in the larger public interest after a thorough
study and discussion made at the highest level by the
Standing Committee and Select Committee, which
submitted its detailed reports.”

21. Also, in appeal no. 173 of 2019 %}a@ as Magic Eye Developer Pvt.

Ltd. Vs. Ishwer Singh Da“hjy’” "?E”%T"der dated 17.12.2019 the

N

: 'ﬁa; has observed-

N

¥ y,
“34. Thus, s r_l‘t}'%i ' our afore esqui discussion, we are of
the considered ogsn ( proyisions of the Act are

quasré%r@ctwe Woﬁé _,tent in opgrarron and will be
2abl he ag I tered into even

case. of delay ir; the oﬂ’ /dehvégy of possessmn as per the
terms &ﬁhc’k dmon of %th ,reement for sale the
allottee %gﬁl;a be entitled to
possessmﬁ harg eﬁ@g&@g@e&”&onpbje rate of interest as

Ritle 15 of the rules amfone sided, unfair and

22. The agreements ﬁ‘e§cj05 anct: and e :
which have been abregated by the Aet ltself Further it is noted that
the bullder-buyer agree“m‘ents ﬁaVe been executed in the manner
that there is no scope left to the allottee to negotiate any of the
clauses contained therein. Therefore, the authority is of the view
that the charges payable under various heads shall be payable as
per the agreed terms and conditions of the agreement subject to the
condition that the same are in accordance with the

plans/permissions approved by the respective
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departments/competent authorities and are not in contravention
of any other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in nature. Hence, in the light of above-
mentioned reasons, the contention of the respondent w.r.t.

jurisdiction stands rejected.

F2. Objection regarding delay due to force majeure

The respondent promoters have sought further extension for a

period of 6 months after tt@“ :9{36 months for unforeseen

delays in respect of the sald‘;::f"ﬂ

A\ Wik

contention that the CO@H%UDE .of-' he prqect was delayed due to

., The respondent raised the

) an%tlzatlon and the orders

force majeure condltlgfgs ;nﬁt
passed by the Hoﬁ' ble NGT ine uding othe%s “‘Tt was observed that

due date of posée sion as-per. tﬁé agreerhent@ was 06.07.2015

wherein the eveni%f demﬁneﬁza.glomoccurgeg in November 2016.
By this time, the co%stx;u%cggen of tk%e respandem;S project must have
been completed as pgr tgm‘*elme mentloned in the agreement
executed between the pames Therefore it is apparent that
demonetization could not ;latw.'&4 hanpered the construction
activities of the respbnaent S prolect Tfms the contentlons raised

]

by the respondent ifi this regar& stand re]ecﬁed. The other force
majeure conditions mentioned by the respondent are of usual
nature and the same could not have led to a delay of more than 5
years. Therefore, the respondent could be allowed to take

advantage of its own wrongs/faults/deficiencies.

F3. Objection regarding delayed payments
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Though an objection has been taken in the written reply that the
complainant failed to make regular payments as and when
demanded. So, it led to delay in completing the project. The
respondent had to arrange funds from outside for continuing the
project. However, the plea advanced in this regard is devoid of
merit. A perusal of statement of accounts shows otherwise wherein

like other allottees, the complainant had payed more than 90% of

the sale consideration. The gg '&gxmade by the allottee does not

match the stage and extent qjﬁ’ o % U
Duil ;%

plea has been taken ;pst tof n}agge out.a ground for delay in

ruction of the project. So, this

completing the prmeﬁt@&@@sﬁ’%ﬁmﬁ oneof the force majeure.
g & b

G. Findings on the‘ Rellef Sought ﬂled by the complainant:

Relief sought by the complamant' The- reSpondent immediately
n ghes poss@ssgon of ‘unit along with
compensation for tg;é de]ax eéused h@r’ém to/the complaint.

% »&’g " T a&

el i

In the present complamt the&ofnp‘l%inant intend to continue with
the project and i$ seékmg d?[ay poé% SS

ot
"é

under the prov1so to section 8(1 d‘f ﬂle Act. %ec 18(1) proviso

ion éﬁarges as provided

reads as under:

il

Section 18: - Return of amount and compensation

If the promoter fails to complete or is unable to give possession of
an apartment, plot or building, -

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed
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26. As per clause 30 of the apartment buyer’s agreement dated
07.05.2012, the possession of the subject unit was to be handed
over by of 07.05.2015. At the outset, it is relevant to comment on
the preset possession clause of the agreement wherein the
possession has been subjected to all kinds of terms and conditions
of this agreement and the complainant not being in default under
any provisions of this agreement and compliance with all

provisions, formalities andédb‘:'-_' imentation as prescribed by the

promoter. The drafting of t
conditions are not only vaguef \ d uncertain but so heavily loaded
in favour of the prﬁtﬁo“%eﬁ é%ng:t the allottee that even

h" & o }..Jﬁ

formalities and d tgﬁiéﬁtahoaﬁgg . as: presgnbéd by the promoter

,,-.

e
may make the posse’sswn olause 1rrelevant for the purpose of
allottee and the 'comgntment date for. handmg over possession
loses its meaning. &Fause 30 of thé a@artﬁinentbuyer agreement (in
short, agreement) provip.gw for hﬁndox?er possession and is

' 9»§\»§°°

reproduced below: ~ TS,

Clause 30:
“The Develop all aﬁ‘exéof possession aj‘the unit any time, within
a period of 36.months-from.the-date-of execution of agreement or
within 36 months from the date of obtaining all the required
sanctions and éppmva.’ n@cesfary for ‘commencement of
construction, whichever is later subject to timely payment of all the
dues by buyer and subject to force majeure circumstances as
described in clause 31.Further there shall be a grace period of 6
months allowed to the developer over and above the period of 36
months as above in offering the possession of the unit.”

27. The apartment buyer’s agreement is a pivotal legal document
which should ensure that the rights and liabilities of both

builders/promoters and buyers/allottee are protected candidly.
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The apartment buyer’s agreement lays down the terms that govern
the sale of different kinds of properties like residentials,
commercials etc. between the buyer and builder. It is in the interest
of both the parties to have a well-drafted apartment buyer’s
agreement which would thereby protect the rights of both the
builder and buyer in the unfortunate event of a dispute that may
arise. It should be drafted in the 51mple and unambiguous language

which may be understoodligﬁ“":"’tc}uﬁnon man with an ordmary
1"*’: s &i
._s*% con

a general practlce . ng tMpx;omoters/deyg;opers to invariably

draft the terms of 'ﬁaeJ apartmen% buyerﬁs agreement in a manner

romotﬁrséte@lqp‘é‘rs It had arbitrary,
d """esmti'lag 1&16’% bTatantly favoured the

The authority has gone .tllrough the .pos.sessmn clause of the

s

agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the complainant not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the

promoter. The drafting of this clause and incorporation of such
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conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even a single
default by the allottee in fulfilling formalities and documentations
etc. as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning. The incorporation of

such clause in the apartment buyer’s agreement by the promoter is

The respondent promoter has proposed to handover the

possession of the sub]ect apartment w1

from the execution of- the agr

. 1% " I
building plans and/or fulf" Iment" of the precondltlons imposed
thereunder plus Zper%?d& foér unforeseen delays

beyond the reasonablg ;ontrol g& the _company ie., the

| W«g»«
F 5 &

respondent/prometer.... | \ L.

Further, the authority in the present case observed that, the
respondent has not kept the reasonable balance between his own
rights and the rights of the complainant/allottee. The respondent
has acted in a pre-determined and preordained manner. The
respondent has acted in a highly discriminatory and arbitrary

manner. The unit in question was booked by the complainant and
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the apartment buyer's agreement was executed between the
respondent and the complainant on 07.05.2012. The date of
approval of building plan was 28.11.2011. It will lead to a logical
conclusion that that the respondent would have certainly started
the construction of the project. On a bare reading of the clause 30
of the agreement reproduced above, it becomes clear that the
possession in the present case is linked to the “fulfilment of the

oy _-w‘

preconditions” which is so vague a ﬂ@mblguous in itself. Nowhere

,lguse-\,_ - "““;Eincluswewcl"ause wherein the

“fulfilment of the prec%ndltlolgs has beep mentioned for the timely
delivery of the sufnect@partmént It seen‘is to be just a way to evade
the liability towafd; the tﬁnely dgllvery pf the sub]ect apartment.
According to the establfshed jpnnélple‘s ej HW and the principles of
natural justice when a certain. glaran“g 1llegallty or irregularity

comes to the noﬁce@f ]

aﬁjudl@@toﬁ the ad]udlcator can take
cognizance of the same an ad]udlcaﬁe upon it. The inclusion of
such vague and ambxguopg t’ﬁrpes of glawses in the agreement which
are totally arbitrary, one sided and totally against the interests of
the allottees must be ignored and discarded in their totality. In the
light of the above-mentioned reasons, the authority is of the view
that the date of execution of agreement ought to be taken as the
date for determining the due date of possession of the unit in

question to the complainant.
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31. Admissibility of grace period: The respondent promoter has
proposed to hand over the possession of the apartment within 36
months from the date of execution of the agreement or fulfilment of
the preconditions imposed thereunder. The respondent promoter
has sought further extension for a period of 6 months after the
expiry of 36 months for unforeseen delays in respect of the said
project. Further, the respondent has sought 6 months grace period

for offering possession of the ui '?1t~"’;“iq the respondent has failed to
W&? k.:;.r?f L_ .;-,'(

were beyond the; Coﬁtrol of ?he respondent promoter Also, the

allottees should not be allgwed to suffer due‘ to the fault of the

respondent promoter It may be stated that askmg for extension of

it been provided in the:ul‘ule%ThlS“ s ‘a concept which has been
'y 'l

evolved by the promoters%meLﬁes and now it has become a very

common practice '@
@eg 3
between the promoter%n the allotee It needs ’to be emphasized

3 g, 5“‘“’“ .

that for availing Fﬁrther penod fcig comp1etmg the construction the

tersuch a clguse*in the égreement executed

promoter must make out or establish some compelling
circumstances which were in fact beyond his control while carrying
out the construction due to which the completion of the
construction of the project or tower or a block could not be
completed within the stipulated time. Now, turning to the facts of

the present case the respondent promoter has not assigned such
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compelling reasons as to why and how they shall be entitled for
further extension of time 6 months in delivering the possession of
the unit. Accordingly, this grace period of 6 months cannot be

allowed to the promoters at this stage.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges

however, proviso to section 18 p,r.pvides that where an allottee does

o
ey "3‘,

promoter, interest for every @éﬂ.ﬁ”

possession, at such rz
prescribed under ryfg%ﬁ%a

as under: i</ Y IS \ &

| ""I!f.gf prescrlbed and it has been

195 ule L5 has been reproduced

Rule 15 $I"l"escir'lfbe‘d rate of i terest- [Prowso to section 12,
section 18 aﬁd sub-sectlon ( ) and subsef:tmn (7) of section
19] \%Z \

(1) For thQ purgose of prov}so to sectwn 12; section 18; and

sub-seetions.(4) and.(. 7}Iof section 19, the “interest at the
rate prescr:jed” shall-be theState Bank of India highest
marginal cost oflending rate +2%.:
Provided that in casethe State Bank of India marginal
cost of Iendfng rate (MC _% . is /not in use, it shall be
rep?acef by such benchmark lending rates which the
State Bank o Jnd:g J f X from tlme to time for lending
to the genera. pub’l

The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate of interest so determined by the
legislature, is reasonable and ii the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.
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34. Consequently, as per website of the State Bank of India i.e.,

35

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e, 19.08.2021 is 7.30%. Accordingly, the prescribed

rate of interest will be marginal cost of lending rate +2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case{of efault shall be equal to the rate

TS L
of interest which the promogg-n;: i

e liable to pay the allottee, in

i 'f‘"'reproduced below:

. 1 :
“(za) "mtere;zf_ : Jtil*?ates of interest payable by the
promoter or zgém ottee, as ﬁ_fe cﬁge*fmay be.

Explanation.—For tﬁr@p urpose of this clause—

(i)  the rrﬁe of intérest chargeable from the allottee by the
promo ter, in case. of: defau{é shall'be equal to the rate of
m%ef‘e.s‘ whtch the ?ro r.shall'be liable to pay the
al tteé in‘case of dgfaén i U

(ii) the mterest payable&by thep mmoter to the allottee shall
be frofin ﬁaidate the prom& e received the amount or

any p % "t -Hlth- 2'd he amount or part thereof
and lnterésggﬁe:-ieariﬁ nded, and the interest payable
by the allottee e to'the promoter Shall be from the date the

allottee dq}‘bultzﬁu@pafynfer@ to the%romoter till the date
it iqumd SAVNMI LAY
Therefore, interbst _'on“ t:h‘ie":-'_clel_a':}:L payments f}om the complainant
shall be charged at the prescribed rate i.e., 9.30% by the
respondent/promoter which is the same as is being granted to the

complainant in case of delayed possession charges.

36. On consideration of the circumstances, the evidence and other

record and submissions made by the complainant and the

respondent and based on the findings of the authority regarding
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contravention as per provisions of Act, the authority is satisfied
that the respondent is in contravention of the provisions of the Act.
By virtue of clause 30 of the buyer's agreement executed between
the parties on 07.05.2012, possession of the booked unit was to be
delivered within a period of 36 months from the date of execution
of the agreement, which comes out to be 07.05.2015. The six
months of grace period is not allpyved as the respondent have not

offered the offer of possessi{;;f ti

Accordingly, the non- complg . g@f“ the mandate contained in

g

section 11 (4)(a) of th’éiAct |

i.e. 07.05.2015 t.

receipt of valid 0:-
Act read with the rule«i%tﬁg rules and sectwn 19(10) of the Act
of 2016. N

E ;;_.

-
k1

H. Directions of the autl ongy I
gieggby pass& ﬂ1i§ ord@r and issue the

following dlrectlons under seqtlon 37 ofy the Act to ensure

Hence, the auth _

compliance of obllgatldn cast upoﬁ the prOmoter as per the function
entrusted to the authority under section 34(f) of the Act of 2016:

i. The respondent shall pay interest at the prescribed rate i.e.
9.30% per annum for every month of delay on the amount
paid by the complainant from due date of possession i.e.
07.05.2015 till handing over of possession after the date of

receipt of valid occupation certificate as per section 18(1)
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ii.

iil.

iv.

of the act read with the rule 15 of the rules and section
19(10) of the Act of 2016.

The respondent is directed to pay arrears of interest
accrued within 90 days from the date of order and
thereafter monthly payment of interest to be paid till offer
of possession shall be paid on or before the 10t of each

succeeding month;

cted to make payment /arrear

he equitable rate of interest

ge anythmg from the

The respondent shall -’not

4 T =
complamgnﬁ%hlch is not the part of buyer s agreement.
The resp@nde;nt is not en‘tltled to charge holclmg charges

E er '%%greement as per law
S ?

settled by hon bjg@wp;emé’ couf% m civil appeal nos. 3864-
3889/2020 on 14. 1?‘“2(720 el

38. Complalntstandsdlﬁpese,def % § 4

39. File be consigned to registry.

N
(San&' Kumar) (Vijay KLferG/o;al)

Member Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated:19.08.2021
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