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1. The present complai‘nt dated 07 LA Zﬁ% has been filed by the
complainants/allottees in Form CRA under section 31 of the Real
Estate (Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,
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responsibilities and functions to the allottee as per the agreement

for sale executed inter-se them.

A. Unit and Project related details:

2. The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over
the possession, delay period, if any, have been detailed in the

following tabular form:

S. No.| Heads

o Name and location of the

) T
~§ ?A—ll\"“ - Remdentlal group project

2. Nature of the

3. Project area . 115743 acres
4. 711117 of2011 dated 08.03.2011 valid up
"1 10 07.03:2015
5. R%ttaﬂ Sﬁnéh Biro Devi and 7 others
6. | Not registered h
7. ‘plot buy 2‘;72"‘9*12
agreement "s:@' v :” ﬁpexsrpage 17 of the complaint)
8. Building plan apﬁ’f‘@% rE u{f ['2841.2011
2. Unit no. ﬁ“

10. | Super Area

11. | Payment plafm =5 . Cjonétfucﬁon linked payment plan

17 [Rs/95,45,000/-
(as per payment plan at page 37 of
the complaint)

i
12. | Total conmderan rf

13. | Total amount paid by the Rs. 96,51,860/-
complainant (as per customer ledger dated
12.3.2020 annexed at page 43 of the
complaint)
14. |Due date of delivery of|09.07.2015
possession since date of agreement is later than

date of building plan therefore due
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(As per clause 30 of the agreement: | date is calculated from date of
The Developer shall offer of agreement

possession of the unit any time, (Grace period is not allowed)
within a period of 36 months from
the date of execution of agreement
or within 36 months from the date
of obtaining all the required
sanctions and approval necessary
for commencement of construction,
whichever is later subject to timely
payment of all the dues by buy er.

grace perroa‘ of 6 man
p
the developer over, ar}d

i ..rp;'jil i

offering the gosas‘es;mn of theéumt]

15. | Offer ofp0§session Pl Nz-otoﬁ’éfgei

16. | Occupation Certificate | | || Notreceived
17. | Delay in deﬁ‘?@@”ﬁ%ss%smn | 6years 1 month 10 days
till the date of dgcfs;{em i g i

i »
g S
1= .

19.08.2021 ') Sl LM

R s -

B. Facts of the compla’ingiimi_u %;& o

The respondent %gd@lau&ched*ghgé@grogp houﬁlng project by the
name of "Estellq”, 'aSltuqted at Sector . 103, Gurugram. The
complainants made_: bﬁmk ng for the apal;tment ‘dated 01.02.2011
the complainants on 09.07.2012, and was allotted apartment no:
P-1002,4BHK type admeasuring 2600 sq. ft. with a total sale
consideration of Rs.1,70,10,400/-The respondent promised to offer
possession of the unit by 09.07.2015. However, failed to offer
possession with the promised date and even till date. Being

aggrieved, the complainants have preferred the present complaint
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for directing the respondent to deliver immediate peaceful
possession of the unit complete in all aspects to the complainants
and with all the amenities and facilities as promised and charged

for and also pay compensation for delay.

That the respondents drew an unfair and arbitrary agreement
which was totally one sided, illegal, unfair, unjust and arbitrary. The
arbitrary and unfairness of the apartment buyer agreement can be
derived from the clauses 23; @24& 35,

A

respondent had the right to t
earnest money in case of delay gn’ payment of installments and had
the right to accept m&ﬁe}ayQ@mmg wmh an interest @ 24% p.a.
whereas as per th% cIa,{ﬁ;e 35;in the case of. delay in completion of
the project, the cpmy_alna ts| W&ée entlgled éo -get a compensation
@ Rs. 5/- per sq. ft ev Ty month af delay beyohd 36+6 months.

That as per the pasmssi‘bn&cla;seg 39 of th“e apartment buyer
agreement dated 09.07: 20‘[2 ‘the. pog,seSsmn of the apartment was
to be delivered wgghlg 364110n§i;s frorg the date of execution of the
buyers agreement. The clause also allowed 6 menths grace period
from 36 months “to Ehe respondent company to complete the
project. Thus, the respondent Cfbmpany was supposed to hand over
the possession latest by 09.07.2015 (36+6 months from date of

execution of buyer’s agreement of 09.01.2012).

That based on the demand of the respondent, the complainants
made a total payment of Rs. 98,34,578.19/- against the total actual
consideration of Rs. 96,51,860/-
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As per the clause 30 of the agreement, the actual date for offering
possession was 09.07.2015; however, there is a delay of more than
4 years in delivering the possession. That during all these delayed
periods, the respondent has not paid any delayed compensation to

the complainants.

C. Relief sought by the complainants:
The complainants have sought following relief:

(@) To direct the © SE e it to deliver immediate

possession of th at 3 with all the promised
amenities ,.a”ffi’dffﬁc" itie "3—
S D AN

g

(b) To dlréct tqe respondent to pay for: delay in the delivery
of posge_sslon in the form of 1nterest@§ prescribed rates

on the‘é,,g__mo.‘,untge paid”by' the coriibl%inants from the

delivery of ﬁﬁsgesmbn, > 5 @
On the date ari g,??h«eﬁuthorjty explained to the

%g*’“'k
contravention as alleged to have

respondent/pro
1 1 1/ L A _

been committed ﬁ’n relation:to s__;eigtign 11(4] (a-)w;o'f the Act to plead

guilty or not to plead guilty.

D. Reply by the respondent:

The complainants through an application form applied to the

respondent for provisional allotment of a unit in its project detailed

above. The complainants, in pursuance of the aforesaid application
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form, were allotted an independent unit bearing no. P-1002, type of
unit - 3BHK + 1 toom + utility, sales area 2600 Sq. ft., (241.55 Sq.

mtrs.) in the project, namely, Estella, situated at sector-103,

Gurugram.

11. That without prejudice to the aforesaid and the rights of the

Forntthon |

respondent, it is submitted that it would have handed over the

possession to the complamata,t‘; .gn-'-tljme had there been no force

" control of the respondent.

majeure circumstances beﬂy‘, ¢
"

&&efél; c‘ﬁ

through which the ShLmkugg J extr%ctlon of water was banned being

is the backbone of co?n%?trticﬁtaﬂ pJBCESS' : §1multane0usly, orders of
different dates passed by the Hon ble National Green Tribunal
restraining there%{y t}le ex*cavatian worﬁ éaUSlI;g air quality index
being worse, maybe harmFul to th@ public, at large without
admitting any liability. Apart from these the demonetization is also
one of the main factor to delay in giving possession to the home
buyers as demonetization caused abrupt stoppage of work in many

projects. The payments especially to workers were being made

only by liquid cash. The sudden restriction on withdrawals led the
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respondent’s inability to cop with the labour pressure. However,
the respondent is carrying its business in letter and spirit of the flat
buyer’s agreement as well as in compliance of other local bodies of

Haryana government as well as the centre government.

The provisions of the act cannot undo or modify the terms of an

agreement duly executed pl‘lOI‘ to commg into effect of the act. The

and conditions mcarpo@;atedm ebuyer sagreement

It is submitted that in v1ew of Clause 30 the respondent was
§ r 1 H | |

required to handqvpr r{,e p§ossess=10n mtbm abperlod of 42 months

from the date of executlomof agrefemery: 6r wy:hln 42 months from

g
'%_% ,@W O e xw

the date of obtalnlng : 'Fé”?qumigiﬁd«rsanctlons and approval

necessary for con """'-f'on%mhichever is later,

subject to timely | us %’y buyer and subject to
force majeure circumstances. Eurthél‘, it is also clearly mentioned
in clause-30 of the agreement that there shall be a grace period of
6 months allowed to the developer over and above the period of 42
months as above in offering the possession of unit. It is submitted

that the respondent had applied for registration with the authority

of the said project by giving a fresh date for offering of possession.
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It is submitted that all the queries of the complainant was always
attended by the respondent and its team. The respondent and its
team was always there to redress the grievance of the
complainants, and always attended the communication not limited

up-to personal visit or telephorne of the complainant.

Copies of all the relevant documents have been filed and placed on

the record. Their authentla' '_'p-t in dispute. Hence, the

other submnssmn& | ade ~and | the docu‘ments filed by the

{

complainants an&the gspsondenlt is of ébnsiderecl view that there

- 4

is no need of furthenl‘i‘{éaring l’fl the con;plaint

g

E. Jurisdiction of the authorjgr_

The plea of the ctldn of complaint on

gé 7 ﬁlgpr.

il B L

ground of ]urlsdlctlon stand§ rejected; The. authorlty observes that

it has territorial aswell-as silb]ect matter‘]urlsdlctlon to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the
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present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E.1Il Subject matter jurisdiction

The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per
the provisions of section 11(4) (a).of the act of 2016 leaving aside
compensation which is to bgfd € %ﬁy the adjudicating officer if

pursued by the complainant 5&% aty ?

F. Findings on the oﬁlec‘tlogs_”f i’ 1‘

F1. Objection regarding ]un&dﬂ!ﬁnﬂ of the complaint w.r.t the
apartment buyer’s sw ‘eement executqd prmr to coming into force
of the Act. Lo B =i

The responden@ submltted that the complamt is neither
%{w | §§ gg &
maintainable nor tgna e @d gs li

i
2

2 blfg to bﬁ gutnghtly dismissed as
the apartment buyé‘r SK ag%ement Was executed between the
complainants and the respondexggﬁ@pmw‘to the enactment of the Act

-_'apﬁlied retrospectively.

The authority is ofthe v1ew that, the provnslons of the Act are quasi
retroactive to some.ethent in operat-xon and will be applicable to the
agreements for sale entered into even prior to coming into
operation of the Act where the transaction are still in the process of
completion. The Act nowhere provides, nor can be so construed,
that all previous agreements will be re-written after coming into
force of the Act. Therefore, thé provisions of the Act, rules and

agreement have to be read and interpreted harmoniously.
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However, if the Act has provided for dealing with certain specific
provisions/situation in a specific/particular manner, then that
situation will be dealt with in accordance with the Act and the rules
after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said

contention has been upheld i_n the landmark judgment of

;‘cng{w the delay in handing

ul ‘counted from the date

alg eéntered into by the

tsrégistration under

Un @; the promoter is

g:ven a f 1 c:hty torevise tha date of aofnpfer:on of project

and declare thé same undeﬂ Section 4. The RERA does not

contemp!ate r‘ewr;tmg of contract between the flat
purd?gaser and the pmf{:otér

122. We have aIready drscusged gpat arbgge Sstated provisions of

the REM*&{,;e not retrospective in nature. They may to

some extent.be hqugﬁretmaépwe or quasi retroactive

eﬁect but tf?éﬁ%mﬂ .that g%und the validity of the

i ERA¢ ed. The Parliament

_ g retrospective

' e e'evenframed to affect

subsisting, / existing contractual rights between the

partres«tgl the Iaﬁgjer pubhc interest, We do not have any

doubt in oi¥ mind that the RERA has been framed in the

larger public interest after a thorough study and

discussion made at the highest level by the Standing

Committee and Select Committee, which submitted its

detailed reports.”

20. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the

Haryana Real Estate Appellate Tribunal has observed-
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“34. Thus, keeping in view our aforesaid discussion, we
are of the considered opinion that the provisions of the
Act are quasi retroactive to some extent in operation and

l agr n l in
n pri ing in rati he A here th
transaction are still in the process of completion. Hence in

case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in the
agreement for salejis | ab}em be ignored.”

S P
-

The agreements are sacrosan B &nd except for the provisions

which have been abrogated :b;rt -. bﬁitself Further, it is noted that
the builder-buyer agreemems*qava"u . en exe;uted in the manner
that there is no sa’fopéu Jeﬂ tmﬁiegaﬂn‘tte% to /negotlate any of the
clauses contained ﬁhq;eln Therefore* the at;th’bf‘lty is of the view
that the charges pﬁf@le undér \z»hnqus éleaﬁs shall be payable as

per the agreed terriﬁia%ﬁ cen tmbs af the agr?.‘ement subject to the

condition that the . samw are gn accordance with the
plans/permissions ap‘proved b the respective
and are not in contravention
id %"eguldhdfﬁs«made thereunder and are not

unreasonable or exorblta?t in nature l;Ience in, ﬁhe light of above-

departments/co mpege nt »%uthor;p et

ofany other Act, rules:

mentioned reasons, the contentlon of the respondent w.r.t.

jurisdiction stands rejected.

F2. Objection regarding delay due to force majeure

The respondent promoter has sought further extension for a period
of 6 months after the expiry of 36 months for unforeseen delays in

respect of the said project. The respondent raised the contention
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that the construction of the project was delayed due to force
majeure conditions including demonetization and the orders
passed by the Hon’ble NGT including others. It is observed that due
date of possession as per the agreement was 09.07.2015 wherein
the event of demonetization occurred in November 2016. By this
time, the construction of the respondent’s project must have been

completed as per timeline mentioned in the agreement executed

between the parties. Therefqr

Q\?'\

parent that demonetization

.‘:3/

could not have hampered! the: nstruction activities of the

respondent’s project. Q’hus,f ithe | contention raised by the
respondent in this regard stﬁnd’?éigffed The other force majeure

e N TS T

o'ﬁ’dent a;e of usual nature and

the same could nol have led tora delay of more than 5 years.

Therefore, the respondent could not be allowed to take advantage

o

3’
i

of its own wrongs?faulwdeﬁmelwes | &
F3. Objection regardl%g de!ag;?ﬁbaﬁﬁleﬁ*ﬁ

At o
Though an ob]ectlon has b %‘*envt;kendﬁ the written reply that the

complainant fa:l qto _._,kﬁ re:'?"law aymeilts as and when
p $L 4 %ER

demanded. So, 1tﬁ_ﬂled to delay in completmg the project. The
respondent had tbwerrange %funds f(ﬁm outside for continuing the
project. However, the plea advanced in this regard is devoid of
merit. A perusal of statement of accounts shows otherwise wherein
like other allottees, the complainant had payed more than 90% of
the sale consideration. The payments made by the allottee does not

match the stage and extent of construction of the project. So, this
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plea has been taken just to make out a ground for delay in

completing the project and the same being one of the force majeure.

G. Findings on the Relief Sought filed by the complainants:
Relief sought by the complainants: The respondent
immediately be directed to grant the possession of unit along with

compensation for the delay caused herein to the complaint.

In the present complaint, the complainants intends to continue

If the pror% r fails togomp!ete or is unable to give possession of
an aparjtﬂ?”én% pfot or 6 :Idfng,

.....

S —

R

Prowded that where an allottee do%s not intend to withdraw from
the project, he;’fs@?ﬂ be paid, by.the;promoter, interest for every
month of delay,. ﬁlﬁthe{hanﬂrng av@wof the possession, at such rate
as may be prescribed.

art .- bg}rer §*§ agreement dated

K

09.07.2012, the possesémn“of ;he su%ject umt was to be handed
over by of 09.07. 2015 At tije outset; lt&lS relevant to comment on
the preset possession clause of the agreement wherein the
possession has been subjected to all kinds of terms and conditions
of this agreement and the complainants not being in default under
any provisions of this agreement and compliance with all
provisions, formalities and documentation as prescribed by the

promoter. The drafting of this clause and incorporation of such
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conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even
formalities and documentations etc. as prescribed by the promoter
may make the possession clause irrelevant for the purpose of
allottee and the commitment date for handing over possession
loses its meaning. Clause 30 of the apartment buyer agreement (in
short, agreement) provides for handover possession and is

reproduced below:

Clause 30: _
“The Developer shall g, pssession Of the unit any time, within
a period of 36 month@ fror t}:bf’ﬂ f execution of agreement or

within 36 mqm“hs frgm't Bﬁ' f'f *‘3b]:afmng all the required
sanctions qﬁg “approv gs ry’s for, ‘\commencement of
construct:on, wﬁwhever ;.s%fat rsufyect to'ti me!y payment of all the
dues by buyer ﬁnd subject to. force majeure circumstances as
described fn&{ ause 3 Furth r there shall be-a grace period of 6
months al!pxgmaéjro the devel per oveﬁ“and above the period of 36
months as 3bave %n oj?%rmg the possess:on oﬁhe unit.”
{

The apartment bﬁ g\w ":m lﬁ is &&hivqtal legal document
Jﬁtg ‘and liabilities of both

._}*w

the sale of dtfferent k.lIldS of-'“propertles like residentials,

commercials etc. Eetween the buyer. anc} builder. It is in the interest
of both the parties to have a well-drafted apartment buyer’s
agreement which would thercby protect the rights of both the
builder and buyer in the unfortunate event of a dispute that may
arise. It should be drafted in the simple and unambiguous language
which may be understood by a common man with an ordinary

educational background. It should contain a provision with regard
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to stipulated time of delivery of possession of the apartment, plot
or building, as the case may be and the right of the buyer/allottee
in case of delay in possession of the unit. In pre-RERA period it was
a general practice among the promoters/developers to invariably
draft the terms of the apartment buyer’s agreement in a manner
that benefited only the promoters/developers. It had arbitrary,

unilateral, and unclear clauses that either blatantly favoured the

promoters/developers or gavé*tggm fhe benefit of doubt because

possession clausg’m?gle agreementf wherem*ét}ge possession has
been subjected g:omﬁl kmds° ef terms and condltlons of this
agreement and tée cégplamanb not belng in- default under any
provisions of thls agreemertg and /in. compliance with all
provisions, formalltles and docu’mentat}on as prescribed by the
promoter. The draftmg of this clause and mcorporatmn of such
dgigezgg -- %nwbq&wso heavily loaded

in favour of the pro}e% @n@ against the allottee that even a single
default by the allotte% in éﬂﬁ‘lhné formalities and documentations

conditions are not'.fo ily mgu
éﬁ '.:*

etc. as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning. The incorporation of
such clause in the apartment buyer’s agreement by the promoter is
just to evade the liability towards timely delivery of subject unit

and to deprive the allottee of his right accruing after delay in
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possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no option but

to sign on the dotted lines.

The respondent promoter has proposed to handover the

possession of the subject apartment within a period of 36 months

from the execution of the agreement or the date of approval of
£ % }M = i

building plans and/or fulﬁliné"f" __-'ef{the preconditions imposed

thereunder plus 6 months '-‘“pénod for unforeseen delays
beyond the r‘easoI‘ualbf*égg

respondent/ promoter

n na}ntﬁ/ aﬂoﬁegs The respondent

has acted in a pre ﬁeteﬂLmned, arégl gﬁeordamed manner. The
respondent has acte} ‘m @ mghly g@sﬁrmﬁmatory and arbitrary

’%w&,& - e

as bogked by the complainant and

y |
the apartment bt;yerg agreer%er;t was executed between the

manner. The unit. m %uestlo

respondent and the complamant on - 109.07.2012. The date of
approval of bulldlﬁg plan is 28.11 2ﬁ11 It will lead to a logical
conclusion that that the respondent would have certainly started
the construction of the project. On a bare reading of the clause 30
of the agreement reproduced above, it becomes clear that the
possession in the present case is linked to the “fulfilment of the
preconditions” which are so vague and ambiguous in itself.

Nowhere in the agreement it has been defined that fulfilment of
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which conditions forms a part of the pre-conditions, to which the
due date of possession is subjected to in the said possession clause.
Moreover, the said clause is an inclusive clause wherein the
“fulfilment of the preconditions” has been mentioned for the timely
delivery of the subject apartment. It seems to be just a way to evade
the liability towards the timely delivery of the subject apartment.
According to the established prlnc1ples of law and the principles of

natural justice when a ce&t_@;.

'aJ;"f_.;_g 1llega11ty or irregularity
comes to the notice of the icato

cognizance of the same, afg
such vague and amb,lgnous.tﬁj S q
\L-'.

are totally arbltrafy oge sided. ind _,__z._ally agamst the interests of

-'w;'g

the allottees must be fgnored @nd discarded i m t;hE‘lI‘ totality. In the
light of the above-mentloned re&sons, the autho;nty is of the view
that the date of e)fecgtf;on of aoreemens ought'to be taken as the
date for determining. tile-' :

e dateﬁ%‘”ﬁ possessu)n of the unit in

question to the complalnaﬁts e

u

" ondent promoter has

ﬂ_,

Admissibility of |

proposed to hand over the QoseeSSLO%gjf the apartment within 36
months from the date 6f executionofthe agreement or fulfilment of
the preconditions imposed thereunder. The respondent promoter
has sought further extension for a period of 6 months after the
expiry of 36 months for unforeseen delays in respect of the said
project. Further, the respondent has sought 6 months grace period
for offering possession of the unit and the respondent has failed to

offer of possession even after the lapse of grace period of 6 months
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and till date. The respondent raised the contention that the
construction of the project was delayed due to force majeure which
were beyond the control of the respondent promoter. Also, the
allottees should not be allowed to suffer due to the fault of the
respondent promoter. It may be stated that asking for extension of
time in completing the construction is not a statutory right nor has
it been provided in the rules. This is a concept which has been

evolved by the promoters thgm’ig}}gés pnd now it has become a very

common practice to enter su ;F‘:
between the promoter aﬂﬂ the | allgtee It.needs to be emphasized
i
ﬁ?pléﬁ@gsthe construction the

L

ause in the agreement executed

4%

that for availing furthgrgéb;fﬁd EO

e

promoter must | oum ‘8‘1‘ %egstabltsﬁ some compelling

circumstances whlé'li vilere infact beyond hlS control while carrying

I ssf 9

out the constr&&ior{ du e ?éo wlﬂch the completlon of the

construction of the prta]ect 01 tOWEr ‘a. block could not be

completed within the: stlp;,llated me N@% turmng to the facts of

the present case the respondeugglomoter has not assigned such

5 10

extension of time 6 nior’fths in dehverihg the possessmn of the unit.

compelling reasons

hy @éﬁﬂ% bow it 1sz e;ntltled for further

Accordingly, this grace perlad of 6 months cannot be allowed to the

promoters at this stage.

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession. however,
proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of
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possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced

as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

(1)  For the purpose of proviso to section 1 2; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost.of len ﬂg}ate +2%.:

Provided thaz"'mj the State Bank of India marginal
cost of Iendm‘ (MCLR) is not in use, it shall be
replaced by-stch, bench:
State Ban, oj‘i ndia

to theg&iiefr' ublic.

The legislature 1n§1§’s \smsdom m the'subord‘inaté leglslatlon under
the provision of rutg 15 of the rules has determmed the prescribed
rate of interest. The rai;e of ;nterest so de‘termmed by the

' i;@ge is followed to award

the interest, it will ensure ﬁnlfomﬂacme in all the cases.

Consequently, asyper websiteyof theyState /Bank of India i.e.,
he mﬁé&al c tgf le dﬁgérate (in short, MCLR)
as on date i.e, 19.08_.20_211@ 7.30%. Accordingly, the prescribed

rate of interest will be marginéolwcosf oflending rate +2%i.e., 9.30%.

https://sbi.co.in,

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:
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“(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be,

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default.

(ii) the interest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon Is refunded, and the interest payable
by the allottee to fhe promoter shall be from the date the
allottee defaults i ent to the promoter till the date
it is paid;”

o ents from the complainants
d" QI@ e, 9.30% by the
: _rj/vhlch is the sqme as lsgbeang granted to the
-t |

complainant in c%sg f delzyed ﬁb%sesman charges
L4 4
o i
i

respondent/pro

| U i
On conaderatwnﬁof the [ rcumstances. the >~ewdence and other

record and submlssioys madeg by tl‘?% complamants and the

T i

respondent and based ma“’the ffﬁdlngé of the authority regarding

the authorlty is satisfied

contravention as- BI:?pI‘QQVlSlBI?g of A
that the respondent @1

.|-a-

tavention of the
By virtue of clause 36 ’of gtﬁé Buyer S qgreement executed between

the parties on 09. 07 2012 possession of the booked unit was to be
delivered within a period of 36 months from the date of execution

of the agreement, which comes out to be 09.07.2015

Accordingly, the non-compliance of the mandate contained in
section 11 (4)(a) of the Act on the part of the respondent is

established. As such the complainants are entitled for delayed
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possession charges @9.30% p.a. w.e.f. from due date of possession
i.e. 09.07.2015 till handing over of possession after the date of
receipt of valid occupation certificate as per section 18(1) of the
Act read with the rule 15 of the rules and section 19(10) of the Act
of 2016.

H. Directions of the authority
Hence, the authority hereby vc)pasgezs this order and issue the

)

followmg directions unde{}“ ’EQW of the Act to ensure

9.30% per ammm for ey ery month of deLay on the amount

paid by téé camplafnants fr@m dye date of possession i.e.
09.07.201! ﬁlﬁgar&ﬁmg over :|of poss@sﬁ‘lon after the date of

' ith gtheJ le .-:['5';'1::ofa the rules and section
19(10) of the Act g 201%

ii.

accrued w:thm 90 days ﬁrom t»he date of order and
thereafter mOnthly payment of interest to be paid till offer
of possession shall be paid on or before the 10t of each

succeeding month.

iii. The complainants are also directed to make payment
/arrears if any due to the respondent at the equitable rate

of interest i.e 9.30% per annum.
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iv. The respondent shall not charge anything from the
complainants which is not the part of buyer’s agreement.
The respondent is not entitled to charge holding charges
from the complainants/allottees at any point of time even
after being part of the builder buyer’s agreement as per law

settled by hon'ble supreme court in civil appeal nos. 3864-
3889/2020 on 14.12.2020.

37,

38.
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