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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

New Complaintno. : 4162 0of 2020
First date of hearing: 06.01.2021
Date of decision : 18.08.2021

Mr. Naveen Upadhyaya

R/0: - House. No. 20, 3t floor. Vinoba Puri,

Lajpat Nagar-2, New Delhi-110024 Complainant

Versus

M/s Supertech Limited &
Regd. Office at: - 1114, 11th Floor Hemkunt
Chambers, 89, Nehru Place, New Delhi-

110019 AR N Respondent
CORAM: S A
Shri Samir Kumar - | 18- Member
Shri Vijay Kumar Goyal iy 121 Member
APPEARANCE: ERRN
Sh. Naveen Upadﬁyay _ ' ﬁomglalnant in person
Sh. Bhrigu Dhami "0 ", gdvoeﬁtegfor the respondent

! | .\,-gg_i:x % 4

ORDER

1. The present complaint.dated 23.11.2020 has been filed by the

complalnant[allottee under” section 31" of the Real Estate

(Regulation and Development):{A(*t 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions as provided under the provision
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of the Act or the Rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se.
Unit and project related details

The particulars of unit details, sale consideration, the amount
paid by the complainant, date of proposed handing over the
possession, delay period, if any, have been detailed in the

|
following t#bular form:

S. No| Heads Information
1. Project name a_l_}plg ca “Araville”, Sector- 79,
g;-;\%ﬁ L0 3 ! ,Ci‘urugram.
2. | Projectared’ _ﬁmﬁ ? ; \ W 2010 acres
Nature@%f the project. — zGt_;bf?p housing colony
DTCP llcense no,, @nd vahdlty 37.0f2011 dated
status: *:M { I @ | 26104.2011 valid till
i“*:ﬁ 1\{' : \' q | I 25! 04.2019
5. | Name of; 11cense(|e | § Vi M/s Tirupati Buildplaza
WO L B thPrivate Limited
6. RERA registe'r'e;iéfof regstirgd 'Registered vide no. 16
. o o 0f2018 Dated
I A B2 B¢ B Q1302018
L aRN (Tower No. A to F)
RERA registration valid up to 31.12.2019
8. |Unitno. = 1504, 15% floor,
[Page no. 42 of
complaint]
9L Unit measuring 1530 sq. ft.
10. | Date of execution of flat buyer | 03.10.2012
agreement [page no. 41 of
complaint]
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Pt

11. | Payment plan Construction linked
payment plan

[Page no. 43 of
complaint]

12. | Total consideration Rs.90,98,820/-

[Page 43 no. of
complaint]

13. | Total amount paid by the | Rs.74,59,834.94/-

complainant [as per possession
outstanding statement
dated 13.04.2020 page
85 of Complaint]

14. | Due date ofdellverit, 30.04.2015

possession as pg:cla e

of the allotmentletter c&épr% (Note: - 6 month grace

2015 plus/6.nionths gra s
period to cover amy Uﬂﬁ)réseen % ‘;ngsd is not allowed]

c1rcum§mnces and suh}ect fer NS5\

4

timely: payment. ™ (V5
[Page 47.of complamt] _38 L | &
15. | Delay mbandmg over | | 6years 3 months and 19
possession till the date of orden [ days
i.e. 18.0 gﬁ%i
% y&&’g ».&. & —liger et

M

Facts of the com la\;%nt [l

The complaina

& # i
L s

. % . . |
complaint:| ¢ _| {{./2] |

% "
- . . L

I.  Thatthereal estate project namely “Araville” at sector-79,
Gurugram came to the knowledge of the complainant,
through the authorized representatives of the
respondent. The real estate agents/local representative
of the promoter allured the complainant with the
brochure and special characteristics of the project which

subsequently turned out to be false claims and deceived
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IL.

I1I.

IV.

the complainant for booking a unit in the respective
project of the respondent.

That the complainant believing on such false
representation and claims at the pretext of the
respondent through its authorised representatives,
booked an apartment in the said project on 04.08.2012
details of being such flat 1504, tower D, admeasuring
super area 1530 sq. ft..and accordlngly paid an amount of
Rs.7,59,579/- via chegu'; no 341636 dated 04.08.2012.

The respondent aclqim&ﬁged the same via receipt dated

§ % é

16.08.2012. fd K0 4

‘ N%s \:%% (‘ LW Qs‘%
- e e L
That the gqgnplalnag;t and the respondent company on

03.10. 201? sagned aflat buyer agreemﬂlt at the total sale
conmde;*at:on of R. 90“98 820/ A%s E:er clause 21 of the
agreemen;, the possgssmn of Ehe unit was to be handed
over to the co;nplamané%y Aprﬂ 2015.

That it is pertment to wnote that the agreement is
completely urifalr one sided and unreasonable

*"@%

greemept and Eqperusal o’t t;];;;e clauses shows the stark
incongruities ony t:he remedy avaliable to the complainant
and the respond‘%nt The agreement was never shown to
the complainant at the time of booking and later on the
respondent compelled the complainant to sign the
agreement having arbitrary standard terms and
conditions and there was no room for the complainant to

protest or amend the terms of the agreement. That the

agreement is unfair, unilateral, dominant, skewed to the
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VI

sole advantage of the respondent, imposing conditions,
restrictions and obligations on the complainant which are
wholly disadvantageous to the complainant. The
complainant had no other option than to sign the
agreement as there was the risk of losing the booking
along with amount paid or earnest money.

That the complainant made payment of Rs.7,95,579/- via
cheque no. 341640 dated 23 10.2012. The respondent
,recelpt dated 23.10.2012. The
ger;’payment of Rs.7,95,578/- via
cheque no. 321031 dated 15. 03"2013 The respondent
acknowledged the satne v{g recelpt dated 15.03.2013.

acknowledged theﬁ

complainant made

That the: complalnant made fufg;lier payment of Rs.
7,87,62;2,{: via cheque no. Bigaeéggg dafed 14.11.2013. The
respond%%t ac‘krfowled%ed'ith% szﬁxf‘e via receipt dated
15.11. 2013 Fur'ther Rs.7 956/ was'deposited towards
TDS on 14. 14, 2013 wﬁch eﬁ}fs@g acknowledged by the
respondent vide recelgt dffeédg@B@gOl .2014.

That tl@ complaman | ma .

Rs.7,87 623/ via cheque no:- 0199@1 dated 15.02.2014.

i another payment of

The respondent acknowﬂedged the same via receipt dated
15.02.2014. Further, Rs.7,956/- was deposited towards
TDS on 15.02.2014 which was acknowledged by the
respondent vide receipt dated 17.06.2014. That the
complainant made further payment of Rs.10,63,549.94/-
via cheque no. 321042 dated 17.06.2014. The respondent
acknowledged the same via receipt dated 26.06.2014.
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Further, Rs.10,743/- was deposited towards TDS on
22.07.2014 which was acknowledged by the respondent
vide receipt dated 06.09.2014. That the complainant
made further payment of Rs.5,62,909/- via cheque no.
321020 dated 04.10.2014. The respondent acknowledged
the same via receipt dated 01.10.2014.

That the respondent failed to hand over the possession as

per the agreed terms of the agreement An addendum to

the allotment letter. Wa“a.: "ecuted between the parties on

v

28.10.2014 wherebg?gﬂleﬁ-\

Spec1al payment scheme was
offered by 'Fhe resgo%%yenf and t};e iomplalnant accepted
the same be§hevm'g on . m atssurances given by the
respondent As per thls addendum, theg complainant was
liable to make the payment under Tollowmg heads: a).
60% on Timmediate basis; i}))fg 20% on or before
30.09.2015; c). '@20% at'the tir:né of offer of possession.
However, tf'le respoﬁent falled to handover the
possession and to prov1de compensatlon for delay
possesm@n gso the-cqg@amant.- v

That the complamant made- payment of Rs.18,67,559/-
via cheqﬁe 10-019913 dated 23 10. 2015 The respondent
acknowledged the same via receipt dated 23.10.2015.
Further, Rs.18,865/- was deposited towards TDS on
05.11.2015 which was acknowledged by the respondent
vide receipt dated 09.11.2015.

That the complainant in bonafide believed and abided by

the terms and conditions of the agreement and made

Page 6 of 40




Complaint No. 4162 of 2020

timely payment of instalments and other dues as and
when demand was raised by the respondent. Following
the construction linked payment plan and thereafter
special payment scheme demands were raised by the
respondent for the next instalment and the complainant
having faith and trust on the respondents, deposited Rs.
75,01,518.94 /- against the total consideration as per the
demands raised by th

respondents and the schedule of
payment. However,x,te“ft:h. utter shock, the complainant

later on reahzed th%%f he: e_spondent had raised all the

g

demands w1th0ut achleiang the partlcular stage of

l

construction;-and tgg pro;ect ise way behind from its

g il {

completloﬁ schedule.”"" 7 1

That apprehended by the state of the project, the
complalhﬁfht on 30 QB 2016 sent Em@]ﬁto the respondent
asking abeut the status of the pro;ect and the date of
handing over o%'pﬁ;j&eSSfoann tesponse the respondent
on the same day assured that the possessmn will be
dehvere& by Deceméer 2@16 whlchwas later turned out

to be a false assurance, . =

e That aft/er not receiving the bes;ession letter by
December 2016, the complainant again on 15.12.2016
sent email to the respondent asking about the handing
over of possession as the December 2016 is about to be
passed. The respondent responded on the same via

email dated 16.12.2016 and sent a vague reply stating
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that the construction updates are available on the

website of the company.

o Aggrieved by the unprofessional conduct and reply of
the respondent, the complainant raised his concern on
16.12.2016 and asked the respondent to provide a
specific date of possession. In response dated
17.12.2016 the respondent apprised the complainant

that the possessio

is-expected in first quarter of year
2017 which wasagain & rhed out to be false.
e The complamar;g%‘géﬁfaﬁ 14.06.2017 sent an email to

the respondenﬁmd apg%élsed Lh%m that the first quarter

] ‘vam&»m

not b”een offered. In response_, the respondent on
21. 06 201i7 againié}{tehded the date %md apprised the
complamant that the possessmn wﬂl be handed over by
the end'of th@@ear 2@17 Aga;n, the respondent failed
in fulfilling its’ assurance and pﬁomlse

e That the complamant on 26 04.2018 sent email to the
respondegnt and expressed I’llS grave resentment. The
complamant asked the respondeni; to provide the
compensatlon for delay in handmg over of possession
as per the provisions of RERA Act, 2016 and further
asked the respondent to communicate the status of the
project and expected date of delivery of the project. In
response dated 01.05.2018 the respondent again
provided false promise and assurance by stating that

the possession will be handed over by the end of the

Page 8 of 40




F HARERA
& GURUGRAM Complaint No. 4162 of 2020

present quarter and further assured the complainant

that the compensation for delay will be adjusted at the
time of final instalment. The assurances of the
respondent were again turned out to be false as before.
e The complainant on 01.11.2018 sent email to the
respondent mentioning their earlier response. The
respondent further asked the respondent to provide
the status of the project and the expected date of
possession. In resi;%zagéthe respondent stated that the
expected date ojgpdsrgessmn is December 2019. It is
submitted t@ae the@g%gn&d‘ept was keep on extending
the date, of pbséeséldn @nd dld m"at provide a single
penny thards the mterest in cfel@y in handing over of

e@%;&%s
:

possé*s%mn il B |

A

i

i

o The cOmplainant a’gain on 03 04.2019 sent an email to
the respd‘hdént and asked them about the status of

L 6%&&

delivery 0f”p§$$&§$1dn The Complainant apprised the
respondent that tﬁ&éwﬁﬁgﬁsésswn should have delivered
in Apml 2015 powever, due the dishonest act of the
respondent the possessmn couldnotbe delivered even
after the lapse of more than 3 years. In response the
respondent on 03.04.2019 apprised that the
possession will be delivered by end quarter of 2019.
The respondent again failed in fulfilling its assurance
and promise.

e The complainant sent an email on 30.12.2019 to the

Respondent stating that the promised date had been
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lapsed and asked them to provide the possession in
response the respondent on 30.12.2019 again
extended the date and apprised the complainant that
the possession will be handover by the March 2020.
The respondent failed in fulfilling its assurance and
promise.

That the respondent, harbouring the malicious intention

since the very begmm nd to save its own skin, had sent

an intimation regaj i;;}gﬂ@ -possesswn formalities for
the complainant ai.ndl*}_
demand of R@@g 393148[ At is submltted that the

complalna‘ht% 15&?10t hable to pay any demand until the

ised an illegal and unlawful

valid offer“t)f possessnon after obtammg OC. However, the
respon@e}}} had (raised an 1r§ggu[ar demand with the
mtentlon ext:ract the& harctisearned money of the
complamant mlschlevously Ezg P

That in responsgge- to ?i%le unfan‘ demand of the respondent,
the cornplamarg ralsed ’1115 concern vide email dated
16.04. 2020 The complamanu aEpelsed the respondent
that he was responSIble forymaking the payment as per
the payment plan mentioned under addendum dated
06.11.2014 and accordingly all the payments were made
in compliance of the payment schedule and the remaining
instalments will be due at the time of offer of possession.
The complainant further mentioned that no payment had
been delayed by him till date and therefore, the delay

payment charges shall be removed. The email was
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followed by the email dated 18.04.2020 and letter dated
30.04.2020 of the complainant.

That the complainant again raised via email dated
09.05.2020 and also sent a letter to the respondent
mentioning the concern of the complainants. The
complainant asked the respondent to provide the
compensation for delay in handing over of possession and
to remove the illegal-,,; charges levied in the demand
towards delay paymet;,t ehggges escalation charges etc.
That after much £ﬁ;had% the respondent via email
dated 09.05, 2020 /

H

sheet to the complaih_ -‘::'_aftér removmg the interest

DEnnijyy

'eveflég nrowded a calculation

charges ; “off Rs1,77, 544 escalatlon charges of
Rs.1 19§42 J- afd corg%er;satxon for delay of
Rs.7,42 050f Mlt 15 submltted that the respondent did not
withdraw* the. éé‘nre 1llega§ demand ‘towards escalation
charges and has Prowci@ed the compensatlon as per the on
sided ter//m and condghons of the agrffment

That ﬁeeli’ng agg ?_,Eeved the complamant via email dated
11.05.2020. strongly condemned the @cbof the respondent
and asked-the respondent to prov1de the calculation of
escalation charges and delay possession interest. In
response, the respondent on 12.05.2020 provided a
vague reply without providing any basis of the
calculation.

The complainant on 18.05.2020 sent email to the

respondent and asked them to provide the interest for the
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XVIIL

XVIIIL.

XIX.

delay in handing over of possession as per the provisions
of the RERA Act, 2016. The complainant further asked the
respondent to not demand any payment till the valid offer
of possession after obtaining OC. In response dated
21.05.2020, the respondent stated that the OC had been
applied and the complainant has to make the payment
without OC. The respondent further refused to calculate
the delayed penalties as-per the provisions of RERA Act,
2016. S
That the complaman’t@ﬁﬁ -._"dee email dated 25.05.2020,

.....

per the prowgidns of RERA Aét, 2016, which was again
refused by thé respondent o on response 'dated 27.05.2020.
That E-mail of the camplamant was followed by another
email lm Whu:h t’he xomplalnant “also prov1ded a delay
interest calculatlon chart mth’tﬁe respondent. However,
the responden&@;ﬂldﬁnqti pay. any.heed to the mail of the
complamant _
That the complamant dld not recelve agy update from the
respohd,ent; regarding status, of the work nor about
possepsmm date.” “The complamanf believing on
respondent company paid an amount of Rs.
75,01,518.94/- against the total sale consideration of the
Flat which is more than 80% of the base sale price already
been paid by the complainant.

That the respondent had failed to comply with the clause

22 ofthe agreement and possession has been delayed by

Page 12 of 40




'f. GURUGRAM Complaint No. 4162 of 2020

XX.

XXI.

5 years and 7 months. It is submitted that the action of the
developer is unjustified and there is direct breach of
terms and condition of the agreement for which the
complainant have suffered severely. It is further
submitted that the respondent had failed to construct the
project as per the construction linked plan.

That same as the aforementioned judgments, the

complainant is also entltled for the interest for delay in

“&%@ L, ;

handing over of possessmn Further, the Respondent is

;& ;\ 3 $-g§& .A

also liable to w1thdraw the illegal, arbitrary, unfair, and

T

| RN AT .,

unlawful demand ralsed vide le_tter dated 13.04.2020.

é\‘z’ﬁ' k

That the respondeut@hiswutteriy failed to fulfil his

obllgatlpns to deliver the possess;on in time and to
prov1del the interest@to tgxe complam&ng for every month
of delay m handﬁlg ovef of possession. The complainant
is constram%q t(; fi lg the present complaint before this

authority for. sé@kmg the! “directions against the

respondent for handlng over of vahd possession of the

@

]

unit, for prov1d1ng ihterest for delay- fu handing over of
possessionand for,withdrawal ofithe unlawful and unfair

demands:Hence the'present complaint.’

C. Relief sought by the complainant.

4. The complainant has sought following relief(s):

(i) To direct the respondent to hand over the unit of the

complainant at the earliest along with interest @ 24% per
annum for delay in handing over of possession on the

amouﬁt paid by the complainant i.e., Rs.75,01,518.94/-
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from the due date of delivery i.e., April 2015 till the actual
handing over of possession after obtaining OC.

(ii) To direct the respondent to withdraw the demand raised
via prepossession letter dated 13.04.2020.

(iii) To direct the respondent not to charge the escalation
charges and charges for delayed instalment as these are
not applicable.

On the date of hearing, _authority explained to the

fj%i*bntravention as alleged to

respondent/promoter abo
1'to section 11(4) (a) of the Act

have been commltted in 'if

to plead guilty or not to pléad gwlty

Reply by the respondent.w =

The respondent contested thé; complamt on the followmg

grounds. The s_u-b;}‘l;s&bnj ‘made taherem, m@prlef is as under: -

[. That com};ial;léﬁmt booké% alé agaﬁtg%;n;t being number no.
1504, 15t ﬂoergr%tower D_;gtga‘vihg' a super area of 1530
sq. ft. (approx.) fo?;tﬁtalconmgratlon 0f Rs.90,98,820/-
vide a booking form dated 18.6‘9’.2.0.12.

[I. That c@?%equeéwaél_ly,‘ j;_;?l;gir fully“ understanding the
various cbntfactual stipulations and payment plans for
the said apartment, the complainant executed the flat
buyer agreement dated 03.10.2012. Thereafter, further

submitted that as per Clause 21 of section G of the terms

and conditions of the agreement, the possession of the
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II1.

IV.

VL

apartment was to be given by April 2015, with an
additional grace period of 6 months.

That as per clause 22 and 23 of section G the agreement,
compensation for delay in giving possession of the
apartment would not give to the allottees akin to the

complainant who have not completed their dues and have

defaulted on their payment plan.

That in interregnfﬁiiﬁ ;(ih ‘__'_ﬁ;demic of covid-19 gripped

\".
b ‘e"w

the entire natlon su%ce ”M‘ﬁ?ch 2020. The Government of

India has 1tself categenzed the SElld event as a ‘Force

&%é
%W&; wwwww

Majeure’ &onﬁmon whlcf‘l autom‘ﬁtlcally extends the

iy

timeline of handing over p@ssessmn of the apartment to
the complainant Thereafter, it would‘”b"e apposite to note

that the constructlon of ﬂ1e py@]ect is in full swing, and the

%
‘&%c‘*’

delay if at all has been ‘due’ to-the government-imposed

**‘3&3&&888

lockdowins which stalléd any sortof construction activity.
o 1 g .' gg 4
Till date, there are several embargos qua construction at

G
- - @
v % # E:* #

full opeiaﬁ”bnal"li'evel. -
That the said project is registered with this Hon'ble
authority vide registration no. 16 of 2018 dated
13.10.2018 and the completion date as per the said
registration is December 2019;

That the delay if at all, has been beyond the control of the

respondents and as such extraneous circumstances
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VIL

VIIL

IX.

would be categorized as ‘Force Majeure’, and would
extend the timeline of handing over the possession of the
unit, and completion the project.

The delay in construction was on account of reasons that
cannot be attributed to it. It is most pertinent to state that
the flat buyer agreement provides that in case the
developer/ respondent Iéﬂdelays in delivery of unit for
reasons not attrlbutégz\eg tlo‘l the developer/respondent,
then the develepe%/{espoﬁdent shall be entitled to
proportlonate extensxon“ie? ’Etrfe fer completlon of the said
project. ‘{?l'm relevant clause whlch ﬁélates to the time for

a@w__

completlo;g offering possession extensnon to the said
period ;e "clau;se 214 522 23, 2; under the heading
possessnoh'ofalj@%_tged flgog{apagn}ent of the “allotment
agreement”. The=.=il:_'.é_spon&en'tﬁfs'eek»sf«to rely on the relevant

clause of the agl%ement at the time of arguments.

- £ M'

The force magjeufe clau|s§ 1E is dear that the occurrence of
delay 1;"1 caie |0f Idelay ﬁeyond the control of the
respondent, including but not limited to the dispute with
the construction agencies employed by the respondent
for completion of the project is not a delay on account of
the respondent for completion of the project.

That the timeline stipulated under the flat buyer

agreement was only tentative, subject to force majeure
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reasons which are beyond the control of the respondent.

The respondent in an endeavor to finish the construction
within the stipulated time, had from time to time obtained
various licenses, approvals, sanctions, permits including
extensions, as and when required. Evidently, the
respondent had availed all the licenses and permits in

time before startingy_the'corggtruction;

X. That apart from th Its on the part of the allottee,

sé%
ére‘irl,.@»the delay in completion of

’ i
(,,‘

like the complama
project was. yon accoﬁnt af the followmg reasons/
¥ @g »&.& I !

cxrcumstanc@ that.were abave and beyond the control of

the respondgnt e —

! | -

> shortage oﬁlabbur/ WO kfor§e in the real estate market

s

-

ple s
R

i

as the avaﬂgblﬁ labour had tc retuﬁn to their respective

@g 38"&9 .

states due to" g%.laranteed empfoyment by the Central/

Stake%f .QVerqment linder; NREGA and JNNURM

3&8&&
o h és@ S 2
G e g

Schemes, )

» that suchacute shortage of labour water and other raw
materials or the additional permits, licenses, sanctions
by different departments were not in control of the
respondent and were not at all foreseeable at the time

of launching of the project and commencement of

construction of the complex. The respondent cannot be
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held solely responsible for things that are not in control
of the respondent.
The respondent has further submitted that the intention
of the force majeure clause is to save the performing party
from the consequences of anything over which he has no

control. It is no more res integra that force majeure is

intended to include .‘;ji_gl_ts__«.beyond the reasonable control

g 4 ’
performﬁlts 5‘bhgat10ns, as where non performance is

caused by the usual and natural conseq%ences of external

i

&3
e
?

forces @mw er# g‘he gmtervemﬁg& circumstances are

spemﬁcally contemplftef Thus ‘in light of the

‘23 s ﬁ..-”: %

aforementlonedqt@g_ mc‘st'

ey

.;e'étfully submitted that the
delay irﬂ"@to‘iistp%;ti ﬁ@j‘r,'-};'s”fgttﬁbutable to reasons
beyond the controlg of the respondentg and as such the
respon&ent may Ee “granted.. feasorable extension in
terms of the allotment letter.

It is public knowledge, and several courts and quasi-
judicial forums have taken cognisance of the devastating
impact of the demonetisation of the Indian economy, on

the real estate sector. The real estate sector is highly

dependent on cash flow, especially with respect to
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XIIL

XIV.

payments made to labourers and contractors. The advent
of demonetisation led to systemic operational hindrances
in the real estate sector, whereby the respondent could
not effectively undertake construction of the project for a
period of 4-6 months. Unfortunately, the real estate sector
is still reeling from the aftereffects of demonetisation,
which caused a delay in the completlon of the project. The

said delay would %Be' @élﬁﬁwthm the definition of ‘Force

That the carrfplalnant has_not come ‘with clean hands

& assaw& %

é

before t]llS hon ble gorgn and ha\@ §1gpressed the true

&IQ&
I

and materlal facts from this hon’ﬁle forum It would be

apposite to én&tg Xhat the complamant is a mere

WM@% 2 % F
}’g -3 LAY e

speculative investt;% iihg has” no interest in taking
possessmn of the apartment. In fact a bare perusal of the
complamt &wouldg reﬂect that he& has cited ‘financial
incapacity’asa reason, to seeka réfund of the monies paid
by him for the apartment. In view thereof, this complaint
is liable to be dismissed at the threshold.

The respondent has submitted that the completion of the
building is delayed by reason of non-availability of steel

and/or cement or other building materials and/ or water

supply or electric power and/ or slow down strike as well
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A a3

XV.

as insufficiency of labour force which is beyond the
control of respondent and if non-delivery of possession
is as a result of any act and in the aforesaid events, the
respondent shall be liable for a reasonable extension of
time for delivery of possession of the said premises as per
terms of the agreement executed by the complainant and

therespondent. The respondpnt and its officials are trying

I‘

to complete the sald pgﬁ@cggs soon as possible and there

Ny .-«;.":*J
is no malafide 1nten§ﬂw*l3 of the respondent to get the
I AN v ,-

dellvery of projec&fgﬁ la e w\to the allottees. It is also
; & y

sssssssss

gas%}_ &&&&&

e

by the Enyironment P @llu}lon (Prevention & Control)

§% :883@ | |

Authorlﬁy the const:ructlon was/has bjéen stopped for a

con51derabLe§P§§lg§ day du%w@to éﬂg}‘l rise in Pollution in

DelhiNCR. "l E REG,

G
e

That the enac ment of Real Estate (Regulation and

sl
L 9%
5 %
i

Developmeht) Act 2016 is to prov1de ‘housing facilities
with modern..dlesfelc;pmenr in*aTstructure and amenities
to the allottees and to protect the interest of allottees in
the real estate market sector. The main intension of the
respondent is just to complect the project within
stipulated time submitted before the HARERA authority.

According to the terms of the builder buyer agreement

also it is mentioned that all the amount of delay
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possession will be completely paid/adjusted to the
complainant at the time final settlement on slab of offer of
possession. The project is ongoing project and
construction is going on.

That the respondent further submitted that the Central

Government has also decided to help bonafide builders to

complete the stalled projgds which are not constructed

due to scarcity of i ‘Tr"ds f”‘l‘he Central Government

.-. ”ég:fs\

announced Rs 25 000 é‘i‘ "‘é to help the bonafide builders

L4 1Y
for completmg ‘the s%alledfﬁuncenstructed projects and

‘%‘w

deliver the homes to the homebu?ers 1t is submitted that
the respondent,/ promoter %emg a bonaﬁde builder, has
also apphed for realty s@res‘s funcls for its Gurgaon based

projects. .o i L7,

alléthe‘Se extraneous considerations,

SRS

the Hon bleﬁupreme Q;ourt v1de order dated 04.11.20 19,

That icompoﬁlﬁﬂ@ii

1mposed a blanket stay on all constmcilon activity in the
Delhi- I\;CR region. It W'ould_ be fapposxte to note that the
‘Hues’ project of the respondent was under the ambit of
the stay order, and accordingly, there was next to no
construction activity for a considerable period. It is
pertinent to note that similar stay orders have been

passed during winter period in the preceding years as

well, i.e. 2017-2018 and 2018-2019. Further, a complete
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ban on construction activity at site invariably results in a
long-term halt in construction activities. As with a
complete ban the concerned labor was let off and they
traveled to their native villages or look for work in other
states, the resumption of work at site became a slow
process and a steady pace of construction as realized after

long period of time

‘Yed

The respondent h@ 2 ffl:ther submitted that graded

response action pléﬁ -getmg key sources of pollution

s@-"'
& ‘@%

has been 1g1plementedﬂurmg¢hemnters 0f 2017-18 and

2018- 19 These short.'term measures during smog

episodes mé’lude sh1]1ttmg down poweq plant, industrial

units, ban on constructlon ba on brlck kilns, action on

waste burmng and gpnstructlen, mechamzed cleaning of

s
s&&@&s&sw

road dust, etc This al%ﬁ 1?1cludes IlmIted application of

i

odd and even scheme. ) © | T

i
e&mwse%s §

That the pandemlc of cov1d 19 has had devastatmg effect
on the" WOFld-Wi(I:l'e economy. However, unlike the
agricultural and tertiary sector, the industrial sector has
been severally hit by the pandemic. The real estate sector
is primarily dependent on its labour force and
consequentially the speed of construction. Due to

government-imposed lockdowns, there has been a

complete stoppage on all construction activities in the
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NCR Area till July 2020. In fact, the entire labour force

employed by the respondent were forced to return to
their hometowns, leaving a severe paucity of labour. Till
date, there is shortage of labour, and as such the
respondent has not been able to employ the requisite
labour necessary for completion of its projects. The

Hon’ble Supreme Court-in the seminal case of Gajendra

Sharma v. UOI & Ors’ well Credai MCHI & Anr. V. UOI

& Ors, has taken Legn }ga%ce eﬁ@e devastating conditions

éﬁ%
i

ot
of the real estate set:tor* an%d has dlrected the UOI to come

up with a compre henswe sector spemﬁc policy for the real

'%ss' ?

estate seetor. Accordlng to Notlﬁcgy@n no. 9/3-2020

:ss\ss»% %

HARERA/GGM (Adn%n )%dated 26.5.2020, passed by this

hon'ble authcrlty,_regmtratlon %gertlflcate date upto 6

.

months has been_ @xtended _by mvokmg clause of force

g5

majeure’ due to sp! egd of cbt‘orl@%irus pandemic in
m»@?@l zgﬁwz &»&»‘%

Nation, which is beyond the control of respondent.

XX. The respondent has further submltted that the authority
vide its Order dated 26.05.2020 had acknowledged the
covid-19 as a force majeure event and had granted
extension of six months period to ongoing projects.
Furthermore, it is of utmost importance to point out that
vide notification dated 28.05.2020, the Ministry of

Housing and Urban Affairs has allowed an extension of 9
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months vis-a-vis all licenses, approvals, end completion
dates of housing projects under construction which were
expiring post 25.03.2020 in light of the force majeure
nature of the covid pandemic that has severely disrupted
the workings of the real estate industry. That the
pandemic is clearly a ‘Force Majeure’ event, which

automatically extends--the timeline for handing over of

possession of the épa; :

¥
Copies of all the relevan%'ﬂ% ocuments have been filed and
(YO0 o N

placed on the grecord él‘ﬁglfauthent;mty is not in dispute.

&‘&@s'
%

Hence, th% c@mplamt can be dec1ded on the basis of these

undisputed docufnent& and subl;mssmn ;n@de by the parties.

@*&’3@?&% ]

Jurisdiction ofthe authnrlty

& -

S

i

i
R

The authority ha& complete ]gnsglctlon to decide the

V)
“Q ‘&

complaint regardmg' non- cemphance of obligations by the
promoter as ?er pr%wsm@@ %f se;;ti%n 11(4)(a) of the Act
leaving amde compepsatlon Wthh 1s to be decided by the
adjudicating ofﬁcér if pursued b? the camplamants at a later
stage.

Findings on the objections raised by the respondent

F.L Objection regarding the project being delayed because
of force majeure circumstances and contending to
invoke the force majeure clause.

From the bare reading of the possession clause of the buyer

developer agreement, it becomes very clear that the
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possession of the apartment was to be delivered by April
2015. The respondent in his contribution pleaded the force
majeure clause on the ground of Covid- 19. That in the High
Court of D%lhi in case no. 0.M.P (I) (COMM.) No. 88/2020 &
LAs. 3696-3697/2020 title as M/S HALLIBURTON
OFFSHORE SERVICES INC VS VEDANTA LIMITED & ANR.

hggast non-performance of the
> to the COVID-19 lockdown

29.05.2020 it was held that:

Now this means that the ﬁesﬁoﬁdent/promoter has to

complete the constructlogn of the apartmemt/ building by April
2015. Itis very cTearly submltted"by the respondent/ promoter
in his reply (on page no. 49 of the compjalnt) that only 85% of
the physic‘al progress has been completed in the project. The
responder{t/promoter has not given any reasonable
explanaticﬁn as to why the construction of the project is being
delayed a#d why the possession has not been offered to the
complain#nt/allottee by the promised/committed time. That

the lockdi)wn due to pandemic in the country began on
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25.03.2020. So the contention of the respondent/promoter to

invoke the force majeure clause is to be rejected as it is a well
settled law that “No one can take benefit out of his own
wrong”. Moreover there is nothing on record to show that the
project is near completion, or the developer applied for
obtaining occupation certificate rather it is evident from his

submission that the projecti
"é; &

c_ornpleted upto 85% and it may

..:_% i

such a situation the pleawwﬁh ‘:regard to force majeure on

,;"‘f% B

§ 2

F.IL Ob]ectmn regardlng entltlement %?’ DPC on ground of
complainant being investor. '

The respondent ﬁas taken a staﬁd that fhe complamant is the

investor and néf cnnsﬁmer g}lerefog‘e, they are not entitled to
the protection of the Act and thereby not entitled to file the
complaint under section- 31 Ofﬁ the Kct. The respondent also
submitted that the preamble of the kct sta}es that the Act is
enacted to pr_otec_t the.mteregt._oﬁ&cowumer of the real estate
sector. The atithority’ 01:3s-'e-t"\z‘et:l-’?*tha.tj the respondent is correct
in stating that the Act is enacted to protect the interest of
consumeﬁs of the real estate sector. It is settled principle of
interpretation that preamble is an introduction of a statute

and states main aims & objects of enacting a statute but at the

same time preamble cannot be used to defeat the enacting
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provisions of the Act. Furthermore, it is pertinent to note that
any aggrieved person can file a complaint against the
promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made thereunder.
Upon careful perusal of all the terms and conditions of the
apartmenﬁ buyer’s agreement, it is revealed that the

complainants are buyer a d-i_they have paid total price of

Rs.74,59,834.94/-to t‘he, g?@m’fﬁ ér towards purchase of an
&?3& ;;
apartment in the prO]ect of' thé’ promoter At this stage, it is

5‘
& &\’““%

important to stpe _pon ﬂ'le &éf mtion of term allottee under

Loa :

the Act, the sgme is reproauced%elov\f foﬁ ready reference:

“2(d) ”aHottee in relgtion-tol a real lestate pro]ect means the
person: towhom a Eiot apartm?ﬁt or buﬂdmg, as the case
maygbg, hg,;“’ been @Hotted sold (whefher as freehold or
leasehold) or atherwise transfei'red by »the promoter, and
mdudes%he person who subsequently acquires the said
allotment through sale,%trans%r or otherwise but does not
include a perkon@ to-whom such plot, apartment or
building, as the case-may-be, is given on rent;”

In view of abgve-mennopeggl deﬁgutmn of "allottee as well as
all the terms and condlﬁons of Wthe apartment buyer’s
agreement executed! between_.p_romoter and complainants, itis
crystal clear that the complainant is allottee(s) as the subject
unit was allotted to them by the promoter. The concept of
investor is not defined or referred in the Act. As per the
definition given under section 2 of the Act, there will be

“promoter” and “allottee” and there cannot be a party having a

status of "investor". The Maharashtra Real Estate Appellate
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e e

Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam
Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr.
has also held that the concept of investor is not defined or
referred in the Act. Thus, the contention of promoter that the
allottee being an investor is not entitled to protection of this

Act also stands rejected.

the complainants.

Relief sought by the comalamants.
AL
a) To direct the resﬁ%ndent@ ’e%%hand over the unit of the

complama;]t atthe earhest along m@ ngterest @ 24% per

i ""% @

annum %for delay in handmg over of possessmn on the
amount paid by tha complamant 1. &, gRs 75,01,518.94/-
from the dﬁ&ahte of?deléverv 1.3@- April 2015 till the actual
handing over,of. @ogessmn after obtaining OC.

In the present complalm‘ the compﬁamant intend to continue

@ =$’ |E g
with the proiec@ag s see%ng delay pﬁ§§essxon charges as

provided under- the proviso to-section 18(1) of the Act. Sec.

#
W

18(1) proviso reads as under.

”Sectﬂon 18: - Return of amount and compensation

18(1)4‘ If the promoter fails to complete or is unable to give
posse$sion of an apartment, plot, or building, —

.......... L

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”
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14.

15.

Clause G (21) of the flat buyer agreement (in short, agreement)
provides for handing over of possession and is reproduced
below: -

G Possession of Unit

21. The possession of the allotted unit shall be given to
the Allottee(s) by the company by April 2015. However,
this period can be extended due to unforeseen
circumstances for a further grace period of 6 months to
cover any unforeseen c:rcumstances The possession
period clause rsi gggﬁ e é;&go timely payment by the

Allottee(s) and the Agfgfﬁe??s«}agg‘ees to abide by the same
in this reggr "! ii& %
The authority”has gOne “*’thréligh?'t'he po-s'séssion clause of the
agreement and observe@ that thlS is a matter very rare in

%&

nature where builder: has s@eciﬁca]ly mentloned the date of

% *‘M
%& 66666

handing over goisesslon rather thgm spec1f)r1ng period from
some specific hap“pemng- of an even*t@such as signing of buyer

developer agreement, -commencement. of construction,

&@ b % ‘sf
%& eé

approval of bullﬁmg plaf‘v etc. “I‘hls Is a wélcome step, and the
authority apQreciates__ sué_h;ﬁ‘rm‘ commitmen; by the promoter
regarding handing over of possession but subject to
observations of the authority given below.

At the outset it is relevant to comment on the preset
possession clause of the agreement wherein the possession
has been subjected to timely payment and all kinds of terms

and conditions of this agreement and application, and the
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16.

complainant not being in default under any provisions of this
agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of
this clause and incorporation of such conditions are not only
vague and uncertain but so heavily loaded in favour of the
promoter and against the allottee that even a single default by

the allottee in fulfilling formal'ties and documentations etc. as

1y %%ake the possession clause
5%
irrelevant for the purpos?d al ﬁ‘ttee and the commitment date

TAYRR L

T

for handing over posseS'swnm;‘os@s its meaning. The
incorporation of such clause in the buyer developer agreement
by the promoter“ is Just to-evade the llab«;[lt_y towards timely

o
delivery of sub]ect un|1t and to déprwe the allottee of his right

e

B
e

accruing after delay in poss%smggg 'I'hls is 'just to comment as

%&@ b &
k$ i &

to how the builder has mlsused his dominant position and

drafted such mlschlewm@ cla§use in the ”@greement and the

b
.: g ¢
‘?Q@ &%

&@&&

allottee is left w1€h no optlon B“u”f to 51gn on the dotted lines.

§
r

Admissibility of grace period: The promoter has proposed
to hand over the possession of the apartment by 30.04.2015
and further provided in agreement that promoter shall be
entitled to a grace period of 6 months for unforeseen
circumstances and subject to timely payment by the allottee.
The respondent has not mentioned any grounds/

circumstances on the happening of which he would become
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entitled for the said extension of period. There is no document
available on record that the allottee is in default w.r.t timely
payments. As per buyer agreement the construction of the
project 13 to be completed by April 2015 which is not
completed till date. It may be stated that asking for the
extension of time in completing the construction is not a
statutory right nor has _«-1t« been provided in the rules.

Accordingly, this graceggl;gg of;6 months cannot be allowed
19

Yoed Ty
Mg

\,«.

to the promoter at this stagé‘-"(
3 [ N .\j Y

f@'—' ’z@\@

Admissibility pf del@y poségssu;n Eharges at prescribed
rate of mterest' 'I‘he complamant is ;eQMng delay possession
charges at tlrfe rate of 24% p.a. however provnso to section 18
provides that whér.e an a_llof_tee dogs not intend to withdraw

from the project, hesghall be paid, by the Qromoter interest for

L @W%&

every month of de]ay,-, till the“ha-n,dmg over of possession, at

A e

such rate as may be prgsmbed andit has been prescribed
&@ &% L
under rule 1% of the rules Rule 15 has been reproduced as

S

under: NN Al

Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7) of section

19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
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18.

19.

which the State Bank of India may fix from time to time
for lending to the general public.
The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the

cases.

Taking the case from anoth

P m
W% & *2“‘»‘?? 4
g /k

was entitled to the delayed possessmn charges/interest only

attherate of Rs,5 / per $q & “ﬁ; és per relevant clauses

f £
G gt
‘*"m% %sw&%. VE

of the buyer’s agreement for the perlo&if such delay; whereas
the promoter- was entitled f_to interest _@ ':24% per annum
compoundedI at thé time of every succeealiglg installment for
the delayed pa"yjnents The functlcm; ;‘t;le authority are to
safeguard the mterest. of the aggrleved person, may be the
allottee or the pg‘om"bter. The rights of the parties are to be
balanced and ;us’% ;Qg equitable. The pr%moter cannot be
allowed to take undilé 2&V§ﬁtage of ﬁiéz*dt;minate position and
to exploit the needs of the home buyers. This authority is duty
bound to take into consideration the legislative intent i.e., to
protect the interest of the consumers/allottees in the real
estate sector. The clauses of the buyer’s agreement entered

into between the parties are one-sided, unfair and

unreasonable with respect to the grant of interest for delayed
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possession. There are various other clauses in the buyer’s
agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the
terms and conditions of the buyer’s agreement are ex-facie
one-sided, unfair, and unreasonable, and the same shall
constitute the unfair trade practice on the part of the

promoter. These types of d} crlmlnatory terms and conditions

of the buyer’s agreement : %e final and binding.

Consequently, as per we%si%é of the State Bank of India i.e,,

|f‘§"

https://sbi.co.in; the mgrgmal cost of lendlng rate (in short,

6@

ge M& L

MCLR) as on dateﬂ e, 1§W08 2021 is 7, 30% Accordingly, the

prescribed rate of interest will be marglnai cost of lending rate

#

+2% i.e, 93096, \ | |

e
i B ‘8 Qé Q ‘zs;
$ 9

The defmltlon of term mter%t as defgned under section 2(za)

of the Act provides that_fgﬁ-e fate of interest chargeable from the

T S e

allottee by the ﬁrometer, 1@ case of Qefault shall be equal to

the rate of interest whlch the promoter shall be liable to pay

§

the allottee, .in ‘case “of d‘efault. The relevant section is

reproduced below:

“(za) "interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii)  theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
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28,

23.

any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till
the date it is paid;”
Therefore, interest on the delay payments from the

complainant shall be charged at the prescribed rate i.e., 9.30%
by the respondent/promoter which is the same as is being

granted to the complainant in case of delayed possession

charges. I

Lk

b). To withdraw the de:rﬁé%

dated 13.04. aozg? ! %;'- !
9» & @g gg WW"&"’&‘?‘ i

éss a@

&\&wk«ww@@mw
& «@». ;s \
gt i é 5 E

authority wq@d %xpress 1ts VJews regardmg the concept of
'valid offer of pos-sessmr; bt ?ﬁ nece§§ary to 'c_larlfy this concept
because after yal;d and lawfpl offel;gf posse3510n the liability
of promoter for delayed offer 01:' possessmn comes to an end.
On the other hand, if the possessmn is not valid and lawful,

liability of promoter-continues till a valid effer is made and the

allottee remains 'entitled to receive’ mtergst for the delay

&‘es
Qf‘%ﬁ%g&

caused in handing over valld possession. The authority after
detailed consideration of the matter has arrived at the
conclusion that a valid offer of possession must have following

components:

i. Possession must be offered after obtaining

occupation certificate- The subject unit after its
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11

completion should have received occupation certificate
from the department concerned certifying that all basic
infrastructural facilities have been laid and are
operational. Such infrastructural facilities include water
supply, sewerage system, storm water drainage,
electricity supply, roads, and street lighting.

The subject unit should be in habitable condition- The

test of habitability is t f* ﬁ gﬂottee should be able to live

;ﬁn% 30 days of the offer of
(Y80

' n '

possession after carrgfmg out basu: cleaning works and

in the subject umf

getting elegtricity, water, and sewer connections etc from
the relevant authoritiés. In 'a habitable unit all the
common facilitie% like lifts, stairs, lobbies etc should be

& &

functional'er, eagag&g 0@bemg made functional within 30

o Lo ™
& §f§§§s W

days after c*émﬁlétmg prescrlbed formalities. The

authority is further ofithe view that minor defects like

£
i &
i - -

little gaﬁ%s in the Windo%é or minor cracks in some of the
tiles, or chipping ﬁlastelr or chipping paint at some places
or improper functioning of drawers of kitchen or
cupboards etc. are minor defects which do not render unit
uninhabitable. Such minor defects can be rectified later at
the cost of the developers. The allottees should accept
possession of the subject unit with such minor defects

under protest. This authority will award suitable relief for
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szﬁ

iii.

rectification of minor defects after taking over of
possession under protest.

However, if the subject unit is not habitable at all because
the plastering work is yet to be done, flooring works is yet
to be done, common services like lift etc. are non-
operational, infrastructural facilities are non-operational
then the subject unlt shall be deemed as uninhabitable
and offer ofpossessmrf ofan uninhabitable unit would not
be considered a legally vahd offer of possession.
Possession should not be accompanied by
unreasonable additional demands- In several cases,
additional-demands are made and sent along with the
offer of possession. Such additional demands could be
unreasonable which puts heavy burden upon the
allottees. Arilz”offe;r?f zié‘comiianied with unreasonable
demands beyond the scope of p’rovi;ions of agreement
should ?l:)e teﬁr:n'ned ';s invalid offér of possession.
Unreasonable ‘demands. itself would make an offer
unsustainable in the eyes of law. The authority is of the
view that if respondent has raised additional demands,

the allottees should accept possession under protest.

24. Now coming to the facts of the case, flat buyer agreement was

entered between the parties on 03.10.2012, There is nothing

with regard to escalation charges to be paid to the
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25.

respondent/builder to the allottee. But while issuing
intimation regarding prepossession these charges, to the tune
of Rs.4,74,128/- has been raised. The authority can’t rely upon
letter dated 13.04.2020. The demand raised under the head of
escalation charges is beyond the contractual obligations as
entered into between both the parties. In the light of the
above-mentioned reasoning; the authority is of the view that

‘s
e e

the respondent promote%wéﬁnnot be allowed to charge

Rs.4,14,128/- under the’ hgjeqd.of escalatlon charges.

The authority observé;that th.e --respondent/bmlder has not
yet obtained 6ccupation certlﬁcate of fhe pro;ect in which the
allotted unit of the comp’lamant Is Iocated S0, without getting
occupation Iﬁcertglﬁcat;e the bu1lder/respondent is not

competent to 1ssue any mtm'ﬁatlgrwegardlng prepossession. It

%\wﬁs&‘ssﬁwsss%w
(5 Thouia

is well settled that far aw}rahd offer of possession there are
three pre-requisites. Firstly, 'it'should ‘be after receiving
occupation certif%cate; Secondly, the subject unit should be in
habitable condition ' and ﬁt;hir.dly, the  offer must not be
accompanied with any unreasonable demand. But while
issuing intimation regarding prepossession on 13.04.2020, the
builder has neither obtained occupation certificate. Hence, the
intimation regarding prepossession offered by respondent

promoter on 13.04.2020 is not a valid or lawful offer of

possession.
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On consideration of the circumstances, the documents,
submissions made by the parties and based on the findings of
the authority regarding contravention as per provisions of rule
28(2), the Authority is satisfied that the respondent is in
contravention of the provisions of the Act. By virtue of clause
G (21) of the agreement executed between the parties on

03.10.2012, the possessio

\;the sub]ect apartment was to be

delivered within stlpulated time -J e., by 30.04.2015. As far as

~€hé§§sa,me is disallowed for the

A

A (A1 w A
reasons quoted aﬁov% Bhegef'bre;tﬁ&dye date of handing over

&@5 g . T Y
o0 N

possession is WB&;’DALZOfS The respondent has failed to

grace period is concemeq

handover posse3§10n of the sub]ect apartment till date of this
order. Accovdmglf it is the failure of the respondent/

promoter to fulfil its obllgau@ns @gd respon51b1l1t1es as per the

%“9@ @&@M‘V

agreement to hand oxger&theépossé’smon within the stipulated

i
R -

period. The authorlty 1s$§of ;hg gonSIdereEI view that there is

§

delay on the part of the?espondent to offer of possession of

e

the allotted ‘unit 'to the' cOmplamant as per the terms and
conditions of the buyer developer agreement dated
03.10.2012 executed between the parties. Further no OC/part
OC has been granted to the project. Hence, this project is to be
treated as on-going project and the provisions of the Act shall

be applicable equally to the builder as well as allottee.
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27,

H.
28.

Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with section 18(1) of the Act on the part
of the respondent is established. As such the complainant is
entitled to delay possession charges at rate of the prescribed
interest @ 9.30% p.a. w.e.f. 30.04.2015 till the handing over of
possession as per provisions of section 18(1) of the Act read
with rule 15 of the Rules.

Directions of the authority

g g ;fw
g«“s

Hence, the authority. here’hy passes this order and issues the

2 11 1n

following dlrechons Lindelz s‘ectlon 37 of the Act to ensure

%
3 o

compliance of obhgatmns cast upon the promoter as per the
function entruﬁ%eii to ;hegauthBZZE; under sectlon 34(f):

i. The respondent is dlrected to pay interest at the

prescribed rate of 9. 30% p,va*f“o‘r every month of delay

s &%w@ i

from the due date&gipossessmn i.e. 30.04.2015 till the

handing ogyerwf possession of the allotted unit after

obtaining the nnc_npa_tion certificate from the competent

authority. : | I\

ii. The complainant is directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period;

ili. Thearrears of such interest accrued from 30.04.2015 till
the date of order by the authority shall be paid by the

promoter to the allottee within a period of 90 days from

date of this order and interest for every month of delay
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shall be paid by the promoter to the allottee before 10t
of the subsequent month as per rule 16(2) of the rules;
iv.  The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate i.e., 9.30% by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to pay- -the allottee, in case of default i.e,,

the delayed possessmﬁéi@z‘ges as per section 2(za) of

the Act.

v. The respondeiﬁ 5shai1 not charge anything from the
complaman;t Wthh is not the parbofthe buyer developer
agreemeﬁt Thevrespondent lS débayred from claiming
holdmg cﬁa&ges frorn the\? comptamant/ allottee at any
point of tlme even afteg Qemg gart of apartment buyer’s
agreement as per lau§$étﬂed by hon’ble Supreme Court
in c1v1l appeal no 3864-3@89/2020 decided on

14.12. ZBZQ

29. Complaint stands disI)oséd of.

30. File be consigned to registry.

“é/ Vi—= —

(Sanfir Kumar) (Vijay Kumar Goyal)
Member Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 18.08.2021
Judgement uploaded on 10.10.2021
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