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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 239 0f 2020
First date of hearing: 27.02.2020
Date of decision 30.07.2021

Mapsko Builders Pvt. Ltd.
Address:- Baani the address, 6t floor, No.1,
Golf Course Road, Sector-56, Gurugram-

122011 Complainant
Versus

Ashok Kumar Papneja

Address:- B-6/B, Vijay Nagar, Single Storey,

Ground Floor, Delhi-110009 Respondent

CORAM:

Shri Samir Kumar Member

Shri V.K. Goyal Member

APPEARANCE

Ms. Shriya Takkar Advocate for the complainant

Respondent in person Advocate for the respondent

ORDER

1. The present complaint dated 14.02.2020 has been filed by the
complainant/promoter in Form CRA under section 31 of the
Real Estate (Regulation and Development) Act, 2016 (in short,
the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 19(6) (7) and (10) of the Act.

A. Project and unit related details
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2. The particulars of the project, the details of sale consideration,

the amount

handing over the possession, delay period, if any,

paid by the respondent’s, date of proposed

have been

detailed in the following tabular form: -

]

“Mapsko Mount Ville” Sector-

SNo Heads ‘Informdtlon
1. Name and IOCdltl()l’l of the
project 78-79, Cxurugram

: J_Nf_tll_lf_o_{the project

Project Area

" | RERA registraﬁion status

e ————————

Reglstratlon no. 328 of 2017
dated 23.10.2017 to 30.11.2019 |
Extension no. 08 of 2019
dated 23.12.2017 valid till
30.08.2020

DTCP hctense

38 of 2012 dated 22.04.2012
valid upto 21.04.2020

Name of licensee

W Mapsko Builders \

apartment buyer's

Apartment/unit no. TlOOZ} 10th ﬂoc;)_—_}f—lock B—“jﬁ]
Unitarea \ 1815sq.ft. ~_____,J‘
Date of execution of 14.10.2013

(page71 of the co mplaint)

agreement
10. | Payment plan Construction ]Hnl_(—e_(i_—ﬁ;;ﬁ?n_fﬂ
plan
rll. Total sales consideration Rs.1,01,93,270/- B
(page 50 of the complaint)
12. | Total amount paid by | Rs. 53,90,113/-
allottee (annexure A/19, page 139 to |
140 of the complaint)
13. | Due date of delivery of | 14.04. 2018
possession (due date calculated from the l
as per clause 18 (a) -48 date of execution of agreement)
months from the date of [Note: grace period is allowed]
execution of agreement

1
|
\
J
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with the buyer and 6
months grace period

14. | Date of offer of possession | 04.06.2020

15. | OC received on 03.06.2020

—

16. | Delay in handing over |2 years 3months 21days
possession till offer of
possession i.e. 04.06.2020
plus 2 months e
04.08.2020

Facts of the complaint

The complainant has submitted that the respondent
approached the complainant/developer through their real
estate agent India World Technologies Pvt. Ltd. for booking of
a flat in the Mapsko Mount Ville. The respondent through the
aforesaid real estate agent submitted an application form
dated 25.09.2012 which was duly signed by the ~espondent
and included the indicative terms and conditions of the
allotment. All the terms and conditions including the cost of
the flat, size/super area of the flat etc. were clearly mentioned
in the said application along with other terms and conditions.
That the respondent opted for the Installment (construction)
linked payment plan. That vide demand letter dated
25.04.2013 the respondent was requested to pay the next

Installment due on the start of excavation on or before
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15.05.2013. That since the respondent failed to make timely
payment the complainant issued reminder letter dated
31.07.2013 and requested the allottee to clear all his dues to
the tune of Rs. 7,85,959/-. That since the respondent failed to
clear his dues the coraplainant was constrained to issue
another reminder letters dated 04.09.2013. That after receipt
of the application form duly signed by the respondent and in
due consideration of the respondent commitment to make
timely payments, Flat No. B-1004 (hereinafter referred to as
the flat) was allotted to the respondent vide allotraent letter
dated 14.10.2013. That thereafter the flat buyer's agreement
was executed between the parties on 14.10.2013. It is
pertinent to mention that while executing the flat buyer's
agreement, it was agreed by the complainant and the
respondent that they would be bound by the terms and

conditions of the flat buyers agreement as illustrated therein.

That since the respondent failed to clear his dues the
complainant was constrained to issue another reminder letter
dated 15.11.2013. The Respondent made the payment of
Rs.7,85,959/- vide cheque dated 20.11.201 3. That vide
demand letter dated 22.04.2014 the complainant raised the
fourth demand due on completion of foundatioru. The same
was payable on or before 13.05.2014. That vide cheques dated
10.06.2014 the respondent paid the fourth demand, though
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delayed. Accordingly, receipts dated 05.06.2014 was issued by
the complainant. That vide demand letter dated 28.03.2015
the complainant raised the demand due on completion of 3r¢
floor slab. The same was payable on or before 20.04.2015,
however, no payment thereof was made by the allottee. That
the payment due on completion of 3rd floor slab was paid by
the respondent, though delayed. That the many demands
raised by respondent to the complainant as per the

construction linked payment plan.

The complainant further Submi,tited that since the respondent
failed to make the payments as demanded earlier, the
complainant vide letter dated 07.04.2018 sent the final
reminder to the respondent to clear his outstanding dues, for
an amount of Rs.15,58,912 /- approximately plus interest. That
vide demand letter dated 17.12.2018 the complainant raised
the demand due on completion of internal plaster. The same
was payable on or before 30.12.2018 however, no payment
thereof was made by the allottees. That since the respondent
failed to make the payments as demanded earlier, the
complainant vide letter dated 07.08.2019 sent a reminder o
the respondent to clear his outstanding dues, for an amount of
Rs.38,72,606/- approximately plus interest. That v.de demand
letter dated 17.10.2019 the complainant raised the demand
due on completion of external plaster. The same was payable

on or before 05.11.2019.

That it is pertinent to mention here that as per the agreed

terms and conditions the complainant was supposed to
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handover the flat to the respondents within 48 months from
the date of execution of the flat buyer’s agreement plus 6
months grace period, however further subject to force
majeure conditions. That in the intervening period when the
construction and development was under progress there were
various instances and scenarios when the development and
construction work had to be put on hold due to reasoms
beyond the control of the complainant. The parties have
agreed that if the delay is on account of force majeure
conditions, the developer shall not be liable for performing its
obligations. That the project got delayed and proposed
possession timelines could not be completed on account of

following reasons among others as stated below:

i. Intheyear, 2012 on the directions of the hon’ble Supreme
Court of India, the mining activities of minor minerals
(which includes sand) were regulated. The hon’ble
Supreme Court directed framing of Modern Mineral
Concession Rules. Reference in this regard may be had to
the judgment of “Deepak Kumarv. State of Haryana,
(2012) 4 SCC 629”. The competent authorities took
substantial time in framing the rules and in the process
the availability of building materials including sand which
was an important raw material for development of the
said Project became scarce in the NCR as well as areas
around it. Further, developer was faced with certain other
force majeure events including but not limited to non-

availability of raw material due to various stay orders of
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hon’ble Punjab & Haryana High Court and National Green
Tribunal thereby stopping/ regulating the mining
activities, brick Kkilns, regulation of the construction and
development activities by the judicial authorities in NCR
on account of the environmental conditions, restrictions
on usage of water, etc. That the National Green Tribunal
in several cases related to Punjab and Haryana had stayed
mining operations including in O.A No. 171/2013,
wherein vide order dated 211.2015 mining activities by
the newly allotted mining contracts by the state of
Haryana was stayed on the Yamuna Riverbed. These
orders inter-alia continued till the year 2018. Similar
orders staying the mining operations were also passed by
the hon’ble High Court and the National Green Tribunal in
Punjab and Uttar Pradesh as well, The stopping of mining
activity not only made procurement of material difficult
but also raised the prices of sand/gravel exponentially. It
was almost 2 years that the scarcity as detailed above
continued, despite which all efforts were made, and
materials were procured at 3-4 times the rate and the
construction continued without shifting any extra burden
to the customer. That the above said restrictions clearly
fall within the parameter “reasons beyond the control of
the promoter” as described under of Clause 18 (b) of the
flat buyer agreement.

i That on 19t February 2013 the office of the executive

engineer, HUDA Division No. II, Gurgaon vide memo No.
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iv.

3008-3181 had issued instruction to all developers to lift
tertiary treated effluent for construction purpose for
sewerage treatment plant Behrampur. Due to this
instruction, the company faced the problem of water
supply for a period of several months as adequate treated
water was not available at Behrampur.

Orders passed by hon'ble High Court of Punjab and
Haryana wherein the hon’ble Court has restricted use of
groundwater in construction activity and directed use of
only treated water from available sewerage treatment
plants. However, there was lack of number of sewage
treatment plants which led to scarcity of water and
further delayed the project. That in addition to this,
labour rejected to work using the STP water over their
health issues because of the pungent and foul smell
coming from the STP water as the water from the S.T.Ps
of the state/corporations had not undergone proper
territory treatmentas per prescribed norms.

Further, no-construction notice was issued by the
hon'ble National Green Tribunal for period of several
weeks resulting in a cascading effect. That in the year
2017,2018 and 2019 there was a blanket ban on
construction and allied activities during the months of
October and November, which caused massive
interruption in construction work. There being a
shutdown of construction for at least a few months

approximately each year. Thus since 2017 the Promoter
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has suffered months of stoppage of construction work till
20109.

That due to the above-mentioned factors stoppage of
construction work done by the Judicial/Quasi-Judicial
authorities played havoc with the pace of construction as
once the construction in a large-scale project is stalled it
takes months after it is permitted to start for mobilizing
the materials, machinery and labour. Once the
construction is stopped the labour becomes frez and after
some time when the construction is re-started itis a tough
task to mobilize labour again as by that time, they either
shift to other places/cities or leave for their hometown
and the labour shortage occurs. That after the blanket
ban on construction was lifted, the cold climatic
conditions in the month of December to February have
also been a major contributing factor in shortage of
labour, consequently hindering the construction of the
project. That cold weather impacts workers/labourers
beyond normal conditions and results in the absenteeism
of labour from work. This is entirely beyond the control
of the project developers as many or most of the
labourers refuse to work in extreme cold weather
conditions. It is submitted that, in current scenario where
innumerable projects are under construction all the
developers in the NCR region including the complainant
suffer from the shortage of labour due to cold weather

conditions. That the projects of not only the complainant
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but also of all the other developers have been suffering
due to such shortage of labour and has resulted in delays
in the projects beyond the control of any of the
developers. That in addition it is stated that all this
further resulted in increasing the cost of constructionto a
considerable extent. Moreover, due to active
implementation of social schemes like National Rural
Employment Guarantee and Jawaharlal Nehru National
Urban Renewal Missio:nj. there was also more
employment available for labourers at their hometown
despite the fact that the NCR region was itself facing a
huge demand for labour to complete the projects. That the
said fact of labour shortage shall be substantiated by way
of newspaper articles elaborating on the above-
mentioned issues hampering the construction projects in
NCR. That this was certainly never foreseen or imagined
by the complainant while scheduling the construction
activities. It is submitted that even today, in current
scenario where innumerable projects are under
construction all the developers in the NCR region
including the complainant are suffering from the after-
effects of labour shortage. That the said shortage oflabour
clearly falls within the parameter reasons beyond the
control of the promoter as described under of Clause 18
(b) of the flat buyer agreement .

That the Ministry of environment and Forest and the

Ministry of mines had imposed certain restrictions as per
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directions passed by the hon’ble Supreme Court/Hon'ble
High Courts and Hon'ble National Green Tribunal, which
resulted in a drastic reduction in the availability of bricks
and availability of Sand which is the most basic ingredient
of construction activity. That said ministries had barred
excavation of topsoil for manufacture of bricks and
further directed that no more manufacturing of bricks be
done within a radius of 50 km from coal and lignite-based
thermal power plants without mixing 25% of ash with
soil. |

That shortage of bricks inregion has been continuing ever
since and the complainant had to wait many months after
placing order with concerned manufacturer who in fact
also could not deliver on time resulting in a huge delay in
project. Apart from this, Brick Klins remained closed for a
considerable period of time because of change in
technology in firing to Zig Zag method etc., which again
restricted the supply of Bricks.

That crusher which is used as a mixture along with
cement for casting pillars and beams was also not
available in the adequate quantity as is required since
mining department imposed serious restrictions against
crusher from the stone of Aravalli region. That this acute
shortage of crusher not only delayed the project of the
complainant but also shoot up the prices of crusher by
more than hundred percent causing huge losses to

complainant.
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That in addition the current Govt. has on 8% Nov. 2016
declared demonetization which severely impacted the
operations and project execution on the site as the
labourers in absence of having bank accounts were only
being paid via cash by the sub-contractors of the company
and on the declaration of the demonetization, there was a
huge chaos which ensued. That in addition to the above,
demonetization affected the buyer’s in arranging/
managing funds which resulted in delayed payments/
defaults on the part of the Buyers. That due to lack/
delayed payments, the pr()j‘ect was also affected since it
was difficult for the Complainant also to arrange funds
during the stress in the market during the said
demonetization period.

That in addition to above all the projects in Delhi NCR
region are also affected by the blanket stay on
construction every year during winters on account of AIR
pollution which leads to further delay the projects. That
such stay orders are passed every year either by hon'ble
Supreme Court, NGT or/ and other pollution boards,
competent courts, Environment Pollution (Prevention &
Control) authority established under Bhure Lal
Committee, which in turn affect the project. That to name
few of the orders which affected the construction activity
are as follows: (i) Order dated 10.11.2016 and 09.11.2017
passed by the hon’ble National Green Tribunal, (ii)

Notification/ orders passed by the Pollution control
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board dated14.06.2018,29.10.2018 and (iii) Letter dated
01.11.2019 of EPCA along with orders dated 04.11.2019,
06.11.2019 and 25.11.2019 of the hon’ble Supreme Court

of India.

7. That it is all important to bring out and highlight here that on
account of non-payment of instalments/dues this construction
linked allotment by the respondents and other similar
allottees, which amount had accumulated to approximately
Rs.62.21 crores plus interest, the complainant in order to
continue with the construction had to take an additional loan
to the tune of Rs.72 crores from PNB HFL. This additional loan
taken on account of non-payment of dues by the allottees had
made the petitioner developer suffer an amount of Rs.5.63
crores of interest burden alone on the aforesaid borrowing. It
appears that it has become a trend amongst the allottees
nowadays to first not to pay of the instalments due or
considerably delay the payment of the same and later on knock
the doors of the various courts seeking refund of the amount
along with compensation  Or delayed  possession
compensation, thus taking advantage of their own wrongs,
whereas the developer comes under severe resource crunch
leading to delays in construction or/and increase in the cost of
construction thereof putting the entire project in jeopardy.
The crux of the matter which emerges from the aforesaid
submission is that had the respondents as well as other
similarly situated persons paid of their instalments in time, the

petitioner developer would not have borrowed additional
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Rs.72 crores, rather it would have paid off a part of the earlier
loan taken reducing the interest liability on the company as
well as continuity with the construction at full pace. By failing
to deposit the instalments on time the respondents have
violated their contractual commitment and are estopped from
raising any plea of delay in construction. RERA having been
enacted by the legislature with the motive of balancing the
rights and liabilities of both the developer as well as the
allottees, the present petition is liable to be allowed as prayed

for by this hon’ble authority.

That the completion of project requires availability of
infrastructure like road, water supply, electricity supply,
sewerage, etc. and after charging EDC and IDC from the
promoter, the Haryana Urban Development Authority, has
failed to provide the same. The promoter has paid all dues
towards the said [DC and EDC however, till date no
infrastructure has not heen developed. Thus, due to the non-
availability of basic infrastructure, which was supposed to be
developed by Competent Authorities, it is very difficult for the

real estate developers to meet the timeline.

That despite the aforementioned circumstances, the
complainant completed the construction of the project
diligently, without imposing any cost implications of the
aforementioned circumstances on the allottees. That
respondents are in breach of their contractual obligations as
they have failed to make timely payments. However, despite

the failure to make the timely payment, the complainant has
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constructed the said flat/project. Upon completion of the
construction the complainant applied for the grant of
Occupation Certificate for the said tower on 18.10.2019 with

the Competent Authorities.

That it is submitted that the construction of the project stands
completed, and the Occupation Certificate has been applied on
18.10.2019. It is relevant to add here that the complainant has
at the request of the allottees raised certain demands at a later
stage so as to give time to its allottees to make payments and
clear their dues. Since the construction in the last quarter was
extensive and because of which the allottees were burdened
with continuous demands on a frequent note, therefore these
demands were delayed at the request of different allottees so

that they could get some time to make the payments.

That from the perusal of the above it can be stated that the
respondent has failed to make payments despite several
reminders, such an action givesa cause of action in favour of
the complainant to file the present complaint under section 19
of the Act seeking interest as prayed for in the present
complaint. In addition, since section 32 also protect the
promoters, the balance lies in allowing the present complaint
by directing the respondent to make the payment as per the
terms and conditions of the flat buyer’s agreement executed

between the parties along with interest thereupon.

That the all the demands have been raised in accordance with

the payment plan opted by the respondent on the completion
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of the relevant construction milestones, however, the
respondent has defaulted in making timely payments despite
sending reminder notices. Itis submitted that the respondent
till date have paid an amount of Rs.52,29,283/- plus taxes
against the total dues of Rs.1,01,93,270/- till date, thus falling

short of Rs.49,63,987 /- plus interest and taxes.

That the complainant is also entitled to the interest on the
payments due, which were delayed by the respondent- as per
the provisions of the Real Estate (Regulation and

Development) Act, 2016.

That the hon’ble High Court of Bombay in the matter titled
Neelkamal Realtors Suburban Pvt. Ltd. and Anr vs. Union
of India has already held that RERA strikes the balance
between the promoter and allottees, the relevant paragraph is

reproduced herein below:

In the case of Cellular Operators Association of India and
ors. vs. Telecom Regulatory Authority of India_and ors.
(Supra), the Supreme Court held that there cannot be any
dispute in respect of settled principles governing provisions
of Articles 14, 1 9(1)(g) read with Article 19(6). But a proper
balance between the freedom guaranteed and the social
control permitted by Article 19(6) must be struck in all
cases. We find that RERA strikes balance between rights
and obligations_of promoter and Allottees. It is a
beneficial legislation in the larger public _interest
occupying the field of regulatory nature which was
absent in their country s far.

That the cause of action to file the present case is still

continuing as respondent continue to fail to make timely
payments as per the terms and conditions of the flat buyer’s

agreement and the payment plan opted by the respondent.
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Further cause of action also arose when despite repeated
follow ups by the complainant and the complainant having
performed their contractual obligations the respondent

withheld his contractual obligations.
16. Relief sought by the complainant

i To clear its outstanding dues along with delayed interest

as per section 19 of the RERA Act 2016.

On the date of hearing, the ‘authority explained to the
respondent about the contravention as alleged to have been
committed in relation to section 19 (6) (7) of the Act to plead

guilty or not to plead guilty.
Reply of the respondent

The respondent contested the complaint on the following

grounds:-

i. That the respondent has submitted that the present
complaint is not maintainable in law or on facts. The
complainant has filed the present complaint seeking
direction against the respondent to clear the outstanding
dues along with delayed interest. That the complaints
pertaining to interest are to be decided by the
Adjudicating Officer under Section 71 of RERA Act, 2016

read with rule 29 of the Haryana Real Estate (Regulation
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and Development) Rules, 2017, (hereinafter referred to
as “the Rules”) and not by this hon’ble authority. The
present complaint is liable to be dismissed on this ground
alone. Moreover, it is respectfully submitted that the
Adjudicating Officer derives his jurisdiction from the
Central Act which cannot be negated by the rules made

thereunder.

That the complainant is e;;topped by their own acts,
conduct, acquiescence, laches, omissions etc. from filing
the present complaint. That even otherwise, the
complainant has no locus standi or cause of action to file
the present complaint. The present complaint is based on
an erroneous interpretation of the provisions of the Act
as well as an incorrect understanding of the terms and
conditions of the buyer’s agreement dated 14.10.2013, as
shall be evident from the submissions made in the
following paragraphs of the present reply. That in the mid
of June 2012, M/s India Worlds Technologies Pvt Ltd (an
estate agent of the complainant company) approached
the respondent to book a flat in the upcoming project
“MAPSKO MOUNT VILLE”. The estate agent told the
respondent that the builder was offering a good discount

on the basic sale price. The complainant also had given
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advertisements in newspapers and canvassed widely
through their channel partners and showed a rosy picture
about the upcoming project. The respondent relying upon
the advertisements and promises made by the estate
agent visited the project site. The complainant officials
and channel partners made promises and commitments
at the time of site visit and solicited the respondent to

invest his hard-earned money in respondent project.

That based on the assurances, representations and
promises made by the complainant and also on the basis
of commitments made by the complainant, wherein the
respondent agreed to book a flat in the said project. That
in October 2013 the complainant executed a flat buyer’s
agreement dated 14.10.2013 whereby the respondent
was allotted flat bearing no. B-1004 having super area of
approx. 1815 sq. ft. wherein general terms and conditions
of allotment were prescribed and in clause 18(a), it is
specifically mentioned that the project would be
completed within 48 months from the date of signing of
the said agreement. The total consideration of the said
flat/unit is Rs. 1,01,93,270/- including EDC, IDC, Car
Parking, IFMS charges and PBC. The respondent has paid

Rs. 53,90,113/- i.e. about 50% of the total consideration
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but the completion of the complainant project is nowhere
on the horizon. That as per the agreement dated
14.10.2013, four years’ timelines expired on 14.10.2017,
for the purposes of handover of the allotted flat
admeasuring 1815 sq. ft. of super area in the project.
However, no formal or informal communication was
made by the complainant, till date, to show its bonafide
intention to fulfil or act upon the terms of agreement
dated 14.10.2013, which clearly indicates that
complainant has acted malafide and has criminal intent to
cheat and dupe the respondent right from the time of
booking of the flat. There has been delay of above almost
32 months deliberately or for the reasons known best to

complainant.

iv. The complainant has miserably failed to handover the
physical possessicn or to construct common areas or to
develop the project site, in any manner, till date. The
complainant is claiming for the remaining amount from
the respondent but is not giving any satisfactory reply
with regard to the possession of the said unit, which
culminates into illegal and unlawful act against the
respondent. The complainant has failed to discharge its

duties towards its allottee/respondent as per the said
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agreement and malafide issued demand letters along
with interest. That the complainant had taken the
consideration amount of Rs. 16,81,514/- i.e. 20 % of basic
sale price from the date of booking of the flat ie.
08.06.2012 before executing an agreement. The
respondent relied on the basis of its impressive pictures
and false promises due to which complainant hard earned
savings have been drained out and by this way the
respondent above hés cheated the complainant. That
there is no default or lapse on the part of the respondent
and there in no equity in favour of the complainant. It is
evident from the entire sequence of events, that no
illegality can be attributed to the respondent. The
allegations levelled by the complainant is totally baseless.
Thus, it is most respectfully submitted that the present

complaint deserves to be dismissed at the very threshold.

Written arguments filed by the complainant

The complainant has submitted that in the year, 2012 on the

directions of the hon’ble Supreme Court of India, the mining

activities of minor minerals (which includes sand) were

regulated. The hon’ble Supreme Court directed framing of

Modern Mineral Concession Rules. Reference in this regard

may be had to the judgment of “Deepak Kumar v. State of
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Haryana, (2012) 4 SCC 629”. The competent authorities took
substantial time in framing the rules and in the process the
availability of building materials including sand which was an
important raw material for development of the said project
became scarce in the NCR as well as areas around it. Further,
developer was faced with certain other force majeure events
including but not limited to non-availability of raw material
due to various stay orders of hon’ble Punjab & Haryana High
Court and Natiiona&l - Green Tribunal thereby
stopping/regulating the mining activities, brick kilns,
regulation of the construction and development activities by
the judicial authorities in NCR on account of the
environmental conditions, restrictions on usage of water, etc.
It is pertinent to state that the National Green Tribunal in
several cases related to Punjab and Haryana had stayed
mining operations including in 0.A No. 171/2013, wherein
vide order dated 2.11.2015 mining activities by the newly
allotted mining contracts by the state of Haryana was stayed
on the Yamuna Riverbed. These orders inter-alia continued till
the year 2018. Similar orders staying the mining operations
were also passed by the hon’ble High Court and the National
Green Tribunal in Punjab and Uttar Pradesh as well. The

stopping of mining activity not only made procurement of
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material difficult but also raised the prices of sand/gravel
exponentially. It was almost 2 years that the scarcity as
detailed above continued, despite which all efforts were made,
and materials were procured at 3-4 times the rate and the
construction continued without shifting any extra burden to
the customer. That the above said restrictions clearly fall
within the parameter “reasons beyond the control of the
Promoter” as described under of clause 18 (b) of the flat buyer

agreement.

20. That on 19th February 2013 the office of the executive engineer,

21.

HUDA Division No. II, Gurgaon vide Memo No. 3008-3181 had
issued instruction to all developers to lift tertiary treated
effluent for construction purpose for Sewerage Treatment
plant Behrampur. Due to this instruction, the company faced
the problem of water supply for a period of several months as

adequate treated water was not available at Behrampur.

Orders passed by hon’ble High Court of Punjab and Haryana
wherein the hon’ble court has restricted use of groundwater
in construction activity and directed use of only treated water
from available sewerage treatment plants. However, there
was lack of number of sewage treatment plants which led to
scarcity of water and further delayed the project. That in

addition to this, labor rejected to work using the STP water
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over their health issues because of the pungent and foul smell
coming from the STP water as the water from the S.T.P of the
State/Corporations had not undergone proper tertiary

treatment as per prescribed norms.

22. Further, No-Construction notice was issued by the hon'ble

)D

Awt

3.

National Green Tribunal for period of several weeks resulting
in a cascading effect. That in the year 2017, 2018 and 2019
there was a blanket ban on_cbl15§truction and allied activities
during the months of October and November, which caused
massive interruption in construction work. There being a
shutdown of construction for at least afew months
approximately each vear. Thus since 2017 the promoter has

suffered months of stoppage of construction work till 2019.

That due to the above-mentioned factors stoppage of
construction work done by the judicial/quasi-judicial
authorities played havoc with the pace of construction as once
the construction in a large-scale project is stalled it takes
months after it is permitted to start for mobilizing the
materials, machinery and labour. Once the construction is
stopped the labour becomes free and after some time when
the construction is re-started it is a tough task to mobilize

labour again as by that time, they either shift to other

places/cities or leave for their hometown and the labour
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shortage occurs. That after the blanket ban on construction
was lifted, the cold climatic conditions in the month of
December to February have also been a major contributing
factor in shortage of labour, consequently hindering the
construction of the project. Thatcold weather impacts
workers/labourer beyond normal conditions and results in
the absenteeism of labour from work. This is entirely beyond
the control of the project developers as many or most of the
labourers refuse to work in extreme cold weather
conditions. That, in current scenario where innumerable
projects are under construction all the developers in the NCR
region including the complainant suffer from the shortage of
labour due to cold weather conditions. That the projects of not
only the complainant but also of all the other
developers/builders have been suffering due to such shortage
of labour and has resulted in delays in the projects beyond the
control of any of the developers. That in addition it is stated
that all this further resulted in increasing the cost of
construction to a considerable extent. Moreover, due to active
implementation of social schemes like National Rural
Employment Guarantee and Jawaharlal Nehru National Urban
Renewal Mission, there was also more employment available

for labourers at their hometown despite the fact that the NCR

Page 25 of 45



'm GURJGRAM Complaint no.239 of 2020

region was itself facing a huge demand for labour to complete
the projects. That the said fact of labour shortage shall be
substantiated by way of newspaper articles elaborating on the
above-mentioned issues hampering the construction projects
in NCR. That this was certainly never foreseen or imagined by
the complainant while scheduling the construction activities.
It is submitted that even today, in current scenario where
innumerable projects are under construction all the
developers in the NCR region including the complainant are

suffering from the after-effects of labour shortage.

24. That the Ministry of environment and Forest and the Ministry
of mines had imposed certain restrictions as per directions
passed by the hon'ble Supreme Court/hon’ble High Courts and
hon’ble National Green Tribunal, which resulted in a drastic
reduction in the availability of bricks and availability of sand
which is the most basic ingredient of construction activity.
That said ministries had barred excavation of topsoil for
manufacture of bricks and further directed that no more
manufacturing of bricks be done within a radius of 50 km from
coal and lignite-based thermal power plants without mixing

25% of ash with soil.

25 That crusher which is used as a mixture along with cement for

casting pillars and beams was also not available in the
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adequate quantity as is required since mining department
imposed serious restrictions against crusher from the stone of
Aravalli region. That this acute shortage of crusher not only
delayed the project of the complainant but also shoot up the
prices of crusher by more than hundred percent causing huge
losses to complainant. That due to lack/ delayed payments, the
project was also affected since it was difficult for the
complainant also to arrange funds during the stress in the

market during the said demonetization period.

26. That in addition to above all the projects in Delhi NCR region
are also affected by the blanket stay on construction every
year during winters on account of AIR pollution which leads to
further delay the projects. That such stay orders are passed
every year either by hon’ble Supreme Court, NGT or/and other
pollution boards, competent courts, Environment Pollution
(Prevention & Control) Authority established under Bhure Lal
Committee, which in turn affect the project. That to name few
of the orders which affected the construction activity are as
follows: (i) Order dated 10.11.2016 and 09.11.2017 passed by
the Hon'ble National Green Tribunal, (ii) Notification/ orders
passed by the Pollution control board dated14.06.2018,
29.10.2018 and 24.12.2018 and (iii) Letter dated 01.11.2019

of EPCA along with orders dated 04.11.2019, 06.11.2019 and
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25.11.2019 of the hon’ble Supreme Court of India, has been

collectively annexed as annexure- A/21 to the complaint.

27. That from the perusal of the above it can be stated that the

28.

F.

respondent has failed to make payments despite several
reminders, such an action gives a cause of action in favour of
the complainant to file the present complaint under section 19
of the Act. The posses:sion of the flat has been offered to the
respondent. In this view of the matter, it becomes imperative
for the respondent to clear his entire outstanding dues and
take possession of the flat. That it is further submitted that the
hon’ble Real Estate Appellate Tribunal vide order dated
Appeal No.74 of 2018 titled as “Ramprastha Promoters and
Developers Pvt. Ltd. Vs. Ishwer Chand Garg’ decided on
29.07.2019, has categorically held that the Hon'ble
“Regulatory Authority has the jurisdiction to deal with the
complaints with respect to the grant of interest for delayed
possession” and consequently the same legal analogy covers

this complaint as well,

Copies of all the documents have been filed and placed on
record. The authenticity is not in dispute. Hence, the complaint

can be decided on the basis of theses undisputed documents.

Jurisdiction of the authority
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28. The application of the respondent regarding rejection of
complaint on ground of jurisdiction stands rejected. The
authority observed that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the

reasons given below.
F.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this authority has completed territorial
jurisdiction to deal with the present complaint.

F.II Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as per provisions of section 11(4)(a) of the Act and
duties of the allottees as per section 19(6), (7) and (10) of the
Act leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainnat at a later

stage.
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Findings of the authority on the objections raised by the

respondent: -

Whether the terms and conditions contained in the

agreement amount to unfair trade practice?

It has been contended on behalf of the respondent/allottee
that the agreement in question is wholly one sided, arbitrary
and amount to unfair trade practice and hence the same
should be held to be not binding on the allottee. To this, the
contention raised on behalf of the promoter is that before
signing the agreement the allottee had carefully read,
understood, and verified the terms and conditions stipulated
therein and, hence, now it does not lie in his mouth to say that
the agreement suffers from one sidedness or arbitrariness, or
its terms and conditions amount to unfair trade practice. This
question has already been raised and decided by different
adjudicatory authorities including the hon'ble apex court
while dealing with the provisions contained in the Consumer
Protection Act. The term “unfair trade practice” has been
defined in section 2(1) (r) of that Actin very exhaustive words.
In Pioneer Urban Land & Infrastructure Ltd. V/s Govindan
Raghavan (2019) 5 SCC 725 while dealing with this question

the court observed and held as follows: -
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6.3 The National Commission in the impugned order dated 23-
10-2018 [Geetu Gidwani Verma v. Pioneer Urban Land and
Infrastructure Ltd., 2018 SCC OnLine NCDRC 1164] held
that the clauses relied upon by the builder were wholly
one-sided, unfair and unreasonable, and could not be
relied upon. The Law Commission of India in its 199th
Report, addressed the issue of —Unfair (Procedural &
Substantive) Terms in Contractf. The Law Commission
inter alia recommended that a legislation be enacted to
counter such unfair terms in contracts. In the draft
legislation provided in the Report, it was stated that:

—... a contract or a term thereof is substantively unfair if
such contract or the term thereof is in itself harsh,
oppressive or unconscionable to one of the parties.

6.7 A term of a contract will not be final and binding if it is
shown that the flat purchasers had no option but to sign
on the dotted line, on a'contract framed by the builder. The
contractual terms of the agreement dated 8-5-2012 are ex
facie one-sided, unfair and unreasonable. The
incorporation of such one-sided clauses in an agreement
constitutes an unfair trade practice as per Section 2(1)(r)
of the Consumer Protection Act, 1986 since it adopts unfair
methods or practices for the purpose of selling the flats by
the builder.”

This judgement was followed in a subsequent judgement
rendered in Wg. Cdr. Arifur Rahman Kahn and Aleya
Sultana and Ors. V/s DLF Southern Homes Pvt Ltd Civil
Appeal No. 6239 of 2019 with Civil Appeal No. 6303 of
2019 decided on 24.08.2020 and it was held that the terms
of the agreement authored by the developer do not maintain a
leve! platform between the developer and the flat purchaser.
The stringent terms imposed on the flat purchaser are not in

consonance with the obligation of the developer to meet the
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30.

timelines for construction and handing over possession, and
do not reflect an even bargain. The failure of the developer to
comply with the contractual obligation to provide the flat
within the contractually stipulated period, would amount to a
deficiency of service. Given the one-sided nature of the
apartment buyer’s agreement, the consumer fora had the
jurisdiction to award just and reasonable compensation as an

incident of the power to direct removal of deficiency in service.

The same question again arose for consideration In Ireo
Grace Realtech Pvt. Ltd. vs. Abhishek Khanna civil appeal
no. 5785 of 2019 decided on 11.01.2021 and the court

held as follows: -

“19.7 We are of the view that the incorporation of such one-
sided and unreasonable clauses in the Apartment Buyer’s
Agreement constitutes an unfair trade practice under
Section 2(1)(r) of the Consumer Protection Act. Even
under the 1986 Act, the powers of the consumer fora were
in no manner constrained to declare a contractuai term as
unfair or one-sided as an incident of the power to
discontinue unfair or restrictive trade practices. An
—unfair contract|| has been defined under the 2019 Act,
and powers have been conferred on the State Consumer
Fora and the National Commission to declare contractual
terms which are unfair, as null and void. This is a statutory
recognition of a power which was implicit under the 1986
Act.

In view of the above, we hold that the developer cannot compel

the apartment buyers to be bound by the one-sided
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contractual terms contained in the apartment buyer’s

agreement.”

Thus, the law laid down on the subject by the highest court of
the country is settled. Where such an agreement is one sided
or amounts to unfair trade practice, the allottee in the case of
a real estate project is not bound by the terms of the
agreement and can seek appropriate remedy of his grievances.
The same analogy shall apply to the cases to be decided under
the Act. The term “unfair practice means” has been defined in
the Act as a practice which, for the purpose of promoting the
sale or development of any real estate project adopts any
unfair method or unfair or deceptive practice including any of

the following practices, namely: -

(A) The practice of making any statement, whether in
writing or the visible representation which, -

(i) falsely represents that the services are of a particular
standard or grade;

(ii)represents that the promoter has approval or
affiliation which such promoter does not have;

(iii)makes a false or misleading representation concerning
the services;

(B)the promoter permits the publication of any
advertisement or prospectus whether in any newspaper or
otherwise of services that are not intended to be offered;

(d)the promoter indulges in any fraudulent practices.
[Section-7 (1)(c) of the Act]

Therefore, the definition of the word “unfair practices” as

used in the Consumer Protection Act and “unfair practice
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means” as defined in the Act are almost akin to each other and
hence the law laid down by the hon’ble Apex Court under the
Consumer Protection Act can very safely and lawfully be
followed in the cases to be decided under the Act. Having
reached to this conclusion, the authority now proceeds to
consider whether the terms and conditions contained in the
agreement in question executed between the parties are one
sided, arbitrary and amount to unfair trade practice and, if so,
whether the allottee is entitled to oust himself from the
clutches of the said agreement. The authority has very
carefully gone through the stipulation contained in the
agreement. The authority may give some examples to
demonstrate that the terms contained in the agreement are
infect one sided and amount to unfair trade practice. Clause
15 (b) of the agreement provides “that if any dues/charges
remain as payable by the Buyer to the Promoter after
sale/transfer of the said Flat, the Promoter shall have the first
lien and charge on the said Flat in respect of such
dues/charges and recovery will be made with interest @ 21%
p.a. thereon from the existing Buyer/owner of the said flat”.
Clause 18 has been reproduced hereinabove. It clearly
provides that in case of delay in handing over possession

within the stipulated period of 48 months the allottee shall not
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be entitled to claim any damages/compensation other than
charges at the rate of Rs. 5 per sq. ft. per month. This is a
discriminatory clause and does not maintain even level
between the parties. Rather, it shows that the promoter was in
a dominant position and the allottee was hapless before the

promoter. It amounts to unfair trade practices.

Whether the respondent/allottee is bound to make the
up-to-date payment along with interest to the
com]_ilainant/ promoter and accept physical possession of

the flats?

The authority observed that as per section 19(6) every allottee
who has entered into an agreement or sale to take an
apartment, plot or building as the case may be under section
19 shall be responsible to make necessary payments in the
manner and within the time as specified in the said agreement
for sale and shall pay at the proper time and place the share of
the registration charges, municipal taxes, water and electricity
charges, ground rent, and other charges, if any. Section 19 of
the Act deals with rights and duties of allottee. Sub-section (6)

and sub-section {7) of section 19 read as follows:

“(6) Every allottee, who has entered into an agreement forsale
to take an apartment, plot or building as the case may be,
under section 13, shall be responsible to make necessary
payments in the manner and within the time as specified
in the said agreement for sale and shall pay at the proper
time and place, the share of the registration charges,
municipal taxes, water and electricity charges,
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maintenance charges, ground rent, and other charges, if
any.

(7) The allottee shall be liable to pay interest, at such rate as
may be prescribed, for any delay in payment towards any
amount or charges to be paid under sub-section (6)”.

34. Thus, these sub-sections of section 19 cast a duty upon the
allottee to make the timely payment of the instalments and in
case he makes a delay to pay the interest at the prescribed rate.
The sub-sections are couched in a mandatory form and the
allottee is bound to make the payments of the instalments
along with interest, if any, as per the time schedule given in the
flat buyer agreement/agreement for sale. Clauses 14 and 15 of
the flat buyer agreements executed between the parties are
relevant for the decision of the complaint and they are

reproduced as hereunder: -

“That the timely payments of due instalments as specified
in the opted payment plan are the essence of this
agreement. It shall be incumbent on the Buyer to comply
with all the terms of payment and it shall not be obligatory
for the Promoter to serve any demand notice/reminder to
the Buyer. In case the installment(s) dues as specified in
payment plan are deiayed, the Buyer shall be liable to pay
the interest @ 219 p.a., payable on outstanding amounts
from the due date of payment till the date of credit in the
promoter’s account and further all the payment(s) made
by the buyer{(s), the Promoter shall be authorised to adjust
the amount first towards the interest due on installment(s)
and then towards the principal amount of Installment(s).

Defaults in Due installments

15. a. That in case the Buyer fails to pay due installment(s)
within 60 days from the due date or non-compliance of
opted payment plan or breach of any terms/conditions of
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this agreement, the Promoter shall forfeit the earnest
money without any notice thereof, out of the amount paid
by the Buyer and this agreement shall stand cancelled of
consequent whereof the buyer shall be left with no right,
claim or lien whatsoever on the said Flat. However, the
amount, if any paid over and above the earnest money will
be refunded to the Buyer whose name mentioned first in
the application form, without interest after re-allotment of
the said Flat to a new buyer and after compliance of
certain formalities & submission of the necessary
documents by the Buyer.

That any if dues/charges remains payable by the Buyer to the
Promoter after sale/transfer of the said Flat, the Promoter shall
have the first lien and charge on the said Flat in respect of such
dues/charges and recovery will be made with interest @21%
p.a. thereon from the existing Buyer/owner of the said flat”.

Admittedly, the allottee has not adhered to the payment
schedule provided on page 50 of the complaint and has made
continuous defaults. The payments made by him vary from
20% to 50%. The complainant had already received
occupation certificate on 03.06.2020 and issued notice of offer
of possession which was dispatched on 04.06.2020 upon the
respondent. The complainant vides the said notice of offer of
possession advised and requested the respondent to clear the
outstanding dues and take the possession of the apartment.
Finding on the relief sought by the complainant

Relief sought by the complainant:

(i) Direct the respondent/allottee to clear its outstanding

dues along with delayed interest as per section 19 of the

RERA Act 2016.
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37. Inthe present complaint, the complainant/promoter intend to
give the possession of the apartment which is ready and as per
section 19(10) the Act, allottees shall take physical possession
of the apartment, plot, building as the case may be, within a
period of two months of the occupancy certificate issued for
the said apartment, plot or building as the case may be. Section
19(10) proviso read as under.

“Section 19: - Right and duties of allottees.-

19(10) states that evé\)j/«tzi’l’o ttee shall take
physical possession of the apartment, plot
or building as the case may be within a
period of two months of the occupancy
certificate issued for the said apartment,
plot or building, as the case may be.

The respondent/allottee has failed to abide by the terms of
agreement by not making the payments in timely manner and
take the possession of the unitin question as per the terms and
conditions of the apartment buyer’s agreement and the
payment plan opted by the respondent/allottee. Further cause
of action also arose when despite repeated follow-ups by the
complainant and the complainant having performed their
contractual obligations, the respondent/allottee withheld
their contractual obligation. The respondent/allottee shall
make the requisite payment as per the provision of section
19(6) of the Act and as per section 19(7) to pay the interest at
such rate as may be prescribed for any delay in payments
towards any amount or charges to be paid under sub-section

(6). Proviso to section 19(6) and 19(7) reads as under.
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“Section 19: - Right and duties of allottees.-

19(6) states that every allottee, who has entered into
an agreement for sale to take an apartment, plot
or building as the case may be, under section
13[1], shall be responsible to make necessary
payments in the manner and within the time as
specified in the said agreement for sale and shall
pay at the proper time and place, the share of the
registration charges, municipal taxes, water and
electricity =~ charges, maintenance charges,
ground rent, and other charges, if any.

19(7) states that the allottee shall be liable to
pay interest, at such rate as may be prescribed,
for any delay in payment towards any amount
or charges to be paid under sub-section (6).

The definition of term ‘interest’ as defined under section 2(za)
of the Act provides that the rate of interest chargeable from the
allottee by the promoters, in default, shall be equal to the rate
of interest which the promoter shall be liable to pay the
allottee, in case of default. The relevant section is reproduced
below:

“(za) "interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till
the date it is paid;”
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Therefore, interest on the delay payments from the allottee
shall be charged at the prescribed rate i.e. 9.30% by promoter.
Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLR) as on date i.e., 30.07.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

Holding Charges:-

The complainant is contending that the respondent/allottee is
liable to pay holding charges as per the flat buyer’s agreement
for the reason that respondent has delayed in taking
possession even after offer of possession being made by the
complainant. The authority observed that as per clause 19 of
the agreement, in the event the flat buyer delays to take the
possession of the unit within the time limit prescribed by the
company in its intimation/offer of possession then the
promoter shall be entitled to holding charges. However, it is
interesting to note that the term holding charges has not been
clearly defined in the flat buyer’s agreement or any other
relevant document submitted by the complainant/promoter.
Therefore, it is firstly important to understand the meaning of
holding charges which is generally used in common parlance.

The term holding charges or also synonymously referred to as
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non-occupancy charges become payable or applicable to be
paid by the respondent/allottee if the possession has been
offered by the builder to the respondent/allottee and physical
possession of the unit has not been taken over by the
respondent/allottee, the flat/unit is lying vacant even when it
is in a ready-to-move condition. Therefore, it can be inferred
that holding charges is something which an allottee has to pay
for his own unit for which he has already paid the
consideration just because he has not physically occupied or
moved in the said unit.

The hon’ble NCDRC in its order dated 03.01.2020 in case titled
as “Capital Greens Flat Buyer Association and Ors. V. DLF

Universal Ltd., Consumer case no. 351 of 2015” held as under:

“36. It transpired during the course of arguments that the OP
has demanded holding charges and maintenance charges from
the allottees. As far as maintenance charges are concerned, the
same should be paid by the allottee from the date the possession
is offered to him unless he was prevented from taking possession
solely on account of the OP insisting upon execution of the
Indemnity-cum-Undertaking in the format prescribed by it for
the purpose. If maintenance charges for a particular period
have been waived by the developer, the allottee shall also be
entitled to such a waiver. As far as holding charges are
concerned, the developer having received the sale consideration
has nothing to lose by holding possession of the allotted flat
except that it would be required to maintain the apartment.
Therefore, the holding charges will not be payable to the
developer. Even in a case where the possession has been delayed
on account of the allottee having not paid the entire sale
consideration, the developer shall not be entitled to any holding
charges though it would be entitled to interest for the period the
payment is delayed.”
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The said judgment of NCDRC was also upheld by the hon’ble
Supreme Court vide its judgement dated 14.12.2020 passed in
the civil appeal nos. 3864-3889 of 2020 filed by DLF against
the order of NCDRC. The authority earlier, in view of the
provisions of the Act in a lot of complaints decided in favour of
promoters that holding charges are payable by the allottee.
However, in the light of the recent judgement of the NCDRC
and hon’ble Apex Court (:S'upfa), the authority concurring with
the view taken therein decides that a developer/ promoter/
builder cannot levy holdhxg charges on a homebuyer/allottee
as it does not suffer any loss on account of the allottee taking

possession at a later date.

. As far as holding charges are concerned, the

complainant/promoter having received the sale consideration
has nothing to lose by holding possession of the allotted flat
except that it would be required to maintain the apartment.
Therefore, the holding charges will not be payable to the
complainants/promoters. Even in a case where the possession
has been delayed on account of the respondents/allottees
having not paid the entire sale consideration, the
complainants/promoters shall not be entitled to any holding
charges though it would be entitled to interest for the period

the payment is delayed.

Page 42 of 45



44.'.

ég%% GURUGRAM Complaint no.239 of 2020

On consideration of the documents available on record and
submissions made by both the parties regarding
contravention of provisions of the Act, the authority is
satisfied that the respondent/allottee is in contravention of
the section 19(6), 19(7) and 19(10) of the Act by not making
the payment on time and not taking the possession as per the
agreement. By virtue of clause 18(a) of the agreement
executed between both the parties on 14.10.2013 the
possession of the subject apartment was to be delivered
within 48 months the date of signing of this agreement with
the buyer or within an extended period of six months, i.e.
14.04.2018. Accordingly, it is the failure of the
complainant/promoter to fulfil its obligations and
responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with proviso to section 18(1) of the Act on the part of the
complainant is established. As such the allottee shall be paid,
by the promoter, interest for every month of delay from due
date of possession i.e,, 14.04.2018 till the handing over of the
possession i.e. 04.06.2020 at the prescribed rate i.e, 9.30 %
p.a. as per proviso to section 18(1) of the Act read with rule 15

of the rules. Accordingly, it is the failure of the
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allottee/respondent to fulfil their obligations, responsibilities
as per the buyer’'s agreement dated 14.10.2013 to take the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 19(6), 19(7)
and 19(10) of the Act on the part of the respondent is

established.
Directions of the authority:-

Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 34(f) of the

Act:

The respondent/allottee shall make the requisite payments
and take the possession of the subject apartment as per the
provisions of section 19(6), (7) and (10) of the Act, within a
period of 30 days.

Interest on the delay payments from the respondent shall be
charged at the prescribed rate of interest @9.30% p.a. by the
promoter which is the same as is being granted to the
respondent/allottee in case of delayed possession charges.
The arrears of such interest accrued from the due date of
possession till the date of offer of possession i.e. 04.06.2020

plus two months ie. 04.08.2020 shall be paid by the
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complainant/promoter to the respondent/allottee within a
period of 90 days from the date of this order.

iv.  The complainant/promoter shall not charge anything from the
respondent/allottee which is not the part of the agreement.
However, holding charges shall also not be charged by the
promoters at any point of time even after being part of
agreement as per law settled by hon’ble Supreme Court in civil

appeal no. 3864-3889/2020 decided on 14.12.2020.

46. Complaint stands disposed of

47. File be consigned to registry.

!

(Sami@"”f[(umar) (Vijay Kumar Goyal)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 30.07.2021

Judgement uploaded on 06.10.2021
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