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Complaint no. : 4O62 ofZO20
First date ofhearing : t4.Ol.2OZl
Date of decision t 22.07.2O21

ORDER

1. The presenr complaint dated :3.11.2020 has been filed by the

complainant/allottee in Form CRA under section 31 of the Real

Estate (Regulation and Developmentl Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

Developmentl Rules, 2017 (in short, the Rulesl for violation of

section t 1[4J [aJ of the Act wherein it is inter alia prescribed that rhe

promoter shall be responsible for all obligations, responsibilities and
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Complaint No. 4062 of 2020

A.

3.

functions to the allottee as per the agreement for sale executed inter

se them.

Since, the buyer's agreement has been executed on 13.05.2013 i.e.

prior to the commencement of the Act ibid, therefore, the penal

proceedings cannot be initiated retrospectively. Hence, the authority

has decided to treat the present complaint as an application for non-

compliance of statutory obligation on part of the

promoter/respondent in terms of section 34(0 of the Act ibid.

Proiect and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

S.No. Heads Information

1.

2.

i.
-+

Proiect name and location Gurgaon Greens, Sector 102,

Curugram.

Project area 13.531acres

Nature ofthe project Group housing colony

DTCP license no. and validity
status

7 5 of 2O12 dated 37 .07 .2012
Valid/renewed up to 30.07.2020

5. Name of licensee Kamdhenu Projects Pvt. Ltd. and
another C/o Emaar MGF Land
Ltd.

6. HRERA registered/ not
registered

Registered vide no. 36(a) of
2017 dated os.12.20t7 for
95829.92 sq. mtrs.
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Unrna .egtrtraGn uatiA-p
to

31.72.20ta

010f 2019 dated o z,oe,zug

31.12.201s

7.
I 
HRbKA extension of
registrafion vide

-ertension uafia upio-
-O.c, pa ti ;A.tm.rt" Crm t" d
on

P.r.rio*I rX"t."nt l"tt"a
dated

B. 0s.1.2.2078

[Page 127 ofreply]
,5012 013

IPage 42 ofreply]

9.

10. Unit no, GGN-17-0402, 4rh fl oor, tower
17

[Page 42 of complaint]
11". Unit measuring 1650 sq. ft.

72. uare ot execution of buyer,s
agreement

13.05.2013

IPage 39 ofcomplaint]
13. I Payment plan Construction Iinked payment

plan

[Page 70 of comolaintl
L4. Total consideratio, ,, p",

statement of account dated
03.06.2021, at page 137 ofthe
reply

Rs.7,29,47,01,1/.

15. Total amount paia Uy ttre
complainant as per statement
of accounr dated 03.06.2021
at page 138 of reply

Rs. 7,29,7 3,469 / -

t4.06.20'1316. Date ofstart ofconstruction J
per statement of account
dated 03.06.2021 at page 1,37
ofthe reply
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17. Due date of delivery of
possession as per clause 14(a)
of the said agreement i.e. 35
months from the date of start
of construction i.e. 1.4.06.2073
+ grace period of 5 months, for
applying and obtaining
completion certificate/
occupation certificate in
respect of the unit and/or the
proiect.

IPage 55 of complaint]

'L4.06.2016

[Note: Grace period is not
includedl

18. Date of offer of possession
to the complainant

12.12.20L4

IPage 91 of complaint]

t9.

20.

Delay in handing over
possession till 12.02.2079 i.e.

date of offer ofpossession
(12.1.2.2078) + 2 months

2 years 7 months 29 days

[,nit handover letter 08.02.2079

IPage 124 ofcomplaint]

21,. Conveyance deed executed on 26.02.20t9

[Page 143 of reply]

*HARERA
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B.

4.

complaint No. 4062 of 2020

Facts of the complaint

The complainant has made the following submissions in the

complaint:

i. That Mr. Bhupinder Pal Singh was the original allottee

(hereinafter referred to as the "original allottee"), who was

allotted the flat in question bearing no. GGN-17-0402 at

Gurgaon Greens, Sector 102, Gurugram, Haryana, having super

built up area admeasuring 1650 sq. ft. The original allottee and

respondent entered into a builder buyer's agreement

Page 4 of 54



S HARERA
S- ounuennvr Complaint No. 4062 of 2020

Ihereinafter referred to as the ,,buyer,s agreement,,] on

13.05.2013. That the complainant got transferred the said flat in

the project from original allottee vide ,,process of name

Substitution" dated 28.01.2014 and subsequently, the buyer,s

agreement was endorsed in favour of the complainant on

28.01.2013, thus stepping into the shoes of the original allotree.

The respondent confirmed nomination of the complainant for

the said flat vide nomination letter dated 31.01.2014 and

respondent confirmed having received a total sum of

Rs.40,22,764/-. The respondent handover payment receipts

and buyer's agreement along with nomination letter to

complainant. Complainant found buyer's agreement consisti ng

ofr.ery stringent and biased contractual terms which are illegal,

arbitrary, unilateral and discriminatory in nature, because

every clause of agreement is drafted in a one-sided way and a

single breach of unilateral terms of provisional allotment letter

by complainant, will cost him forfeiting of 15% of total

consideration value of unit. When complainant opposed the

unf,rir trade practices of respondent about the delay paymcnt

charges of 240/0, they said this is standard rule of company and

company will also compensate at the rate of Rs 7.5 per sq. ft. per

molrth in case of delay in possession of flat by company.
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ii. That after the endorsement was made on the buyer's agreement

in favour of the complainant, the complainant with bona-fide

intentions continued to make payments on the basis of the

demand raised by the respcirdent. During the period starting

from 28.01.2014, the date of endorsement on the buyer's

agreement, the respondent raised 11 demands of payments vide

various demand letter which were positively and duly paid by

complainant. A total of more than Rs.1,30,21,560/- was paid.

Thus, showing complete sincerity and interest in project and the

said flat.

That as per clause 14 of the buyer's agreement, the respondent

had agreed and promise to complete the construction ofthe said

flat and deliver its possession within a period of 35 months with

5 months grace period thereon from the date of start of

construction (date of start of construction is 14.06.2013).

Therefore, the proposed possession date as per buyer's

agreement was due on 74.1.7.2076, However, the respondent

has breached the terms of said buyer's agreement and failed to

fulfil its obligations and has not delivered possession of said flat

within the agreed time frame of the buyer's agreement.

iv. That as per the statement dated 08.04.2019, issued by the

respondent, the complainant had already paid Rs.7,30,21,560 /-

towards total sale consideration as demanded by the
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charged Rs.1,12,S93/- extra on sale price without stating any

reason for the same.

v. That the offer of possession offered by respondent through

"lntimation of possession,, dated 12.1,2.20-lg was not a valid

offer of possession because respondent has offered the

possession with stringent condition to pay certain amounts

which were never part of agreement. At the time of offer of

possession, builder did not adjust the penalty for delay

possession. Respondent demanded Rs.1,44,540/_ towards two-

year advance maintenance charges from complainant which

was never agreed under the buyer,s agreement and respondent

also demanded a lien marked FD of Rs. 3,04,1,50/_ on pretext of

future liability against HVAT which are also unfair trade

practice. The respondent demanded Rs.3,40,620/_ towards e_

stanlp duty ofabove said unit in addition to final demand raised

by respondent along with offer of possession. That the

respondent had charged IFMS twice and had increased the sale

consideration. Respondent gave physical handover of aforesaid

property on 08.02.2019 after receiving all payments on

06.02.2019 from the complainant.

Complaint No. 4062 of 2020

respondent from time to time and now nothing is pending to be

paid on the part of complainant. Although the respondent
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vi. That after taking possession offlat on 08.02.2019 ' 
complainant

also identified some major structural changes which were done

by respondent in project in comparison to features of project

narrated to complainant on 28.01.2074 at the office of

respondent. Area of central park was told 8 acres but in reality,

it is very small as compared tp B acres and respondent also build

car parking underneath 'central park', joggers park does not

exist whereas respondent charged a PLC of Rs.4,95,000/- from

complainant on pretext of central park. Most of the amenities

does not exist in proiect whereas it was highlight at the time of

booking of flat. Respondent did not even confirm or revised the

exact amount of EDC, IDC and PLC after considering the

structural changes neither they provide the receipts or

documentary records showing the exact amount of EDC and IDC

paid to government.

vii. That the respondent has acted in a very deficient, unfair,

wrongful, fraudulent manner by not delivering the said flat

within the agreed timelines as agreed in the buyer's agreement

and otherwise. The cause of action accrued in the favour of the

complainant and the respondent on 28.08.2012 when the said

flat was booked by original allottee and it further arose when

respondent failed/neglected to deliver the said flat on proposed

delivery date.
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The complainant has filed the present compliant for seekrng

following reliefs (as amended by the complainant vide application

dated 29.06.2021.):

i. Direct the respondent to pay 1golo interest

in offering possession on amount paid by

sale consideration of the said flat from the

the date of delivery of possession.

on account of delay

the complainant as

date of payment till

ii. Any other relief/order or direction which this authority deems

fit and proper considering the facts and circumstances of the

present complaint.

On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to have

been committed in relation ro section 1 1(4) (a) of the Act and to plead

guilty or not to plead guilty.

Reply by the respondent

The respondent has raised certain preliminary objections and has

contested the present complaint on the following grounds:

i. That complainant has filed the present complaint seeking

compensation and interest for alleged delay in delivering

possession of the apartment booked by the complainant. lt is

respectfully submitted that such complaints are to be deciderl

by the adjudicating officer under section 71 ofthe Act read with

Complaint No. 4062 of 2020

C,

5.

Relief sought by the complainant

6.

D.

7.
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rule 29 of the Rules and not by this Hon'ble authority. The

present complaint is liable to be dismissed on this ground alone.

Moreover, the adjudicating officer derives his jurisdiction from

the central statute which cannot be negated by the rules made

thereunder.

That the present complaint is based on an erroneous

interpretation ofthe provisions ofthe Act as well as an incorrect

understanding of the terms and conditions of the buyer's

agreement dated 13,05.2013, as shall be evident from the

submissions made in the following paras oi the present reply.

That the provisions of the Act are not retrospective in nature.

The provisions ofthe Act cannot undo or modifo the terms ofan

agreement duly executed prigr to coming into effect of the Act.

That merely because the Act applies to ongoing proiects which

are registered with the authority, the Act cannot be called in to

aid in derogation and ignorance of the provisions of the buyer's

agreement. The complainant cannot claim any relief which is

not contemplated under the provisions of the buyer's

agreement. Assuming, without in any manner admittlng any

delay on the part of the respondent in delivering possession, it

is submitted that the interest for the alleged delay demanded by

the complainant is beyond the scope of the buyer's agreement.

The complainant cannot demand any interest or compensation

t'age 10 of54
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beyond or contrary to the agreed terms and conditions between

the parties.

That the original allottee, Mr. Bhupinder pal Singh, in pursuance

of the application form, was allotted an independent unit

bearing no GGN-17-0402, located on the 4rr,floor, in the project

vide provisional allotment letter dated 2 5.01.2 013. The original

allottee had opted for a construction linked plan. The buyer,s

agreement dated 13.05.2013 was executed between the original

allc,ttee and the respondent.

That agreement to sell dated 05.01.2014 registered on

22,t)1.2074 hadbeen executed between original allottee and the

conlplainant with respect to the said unit. Joint letter dated

07.01..2074 had been issued by the original allottee and the

complainant in favour of the respondent pertaining to transfer

of the said unit in favour of the complainant. Affidavit dated

1,6.01..2014 had been executed by the complainant in favour of

the original allottee wherein it had been duly mentioned that

the complainant would be bound by all the terms and conditions

ofthe registration/booking/ allotment ofthe said unit.

That indemnity cum undertaking dared 16.01.2014 had been

exer:uted by the complainant in favour of the respondent

und ertaking to pay the balance sale consideration amount to the

respondent. The complainant had also undertaken to be bound

lv.
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by the terms and conditions of the Buyer's Agreement. Affidavit

dated 17.01.2014 had been executed by the original allottee

with respect to transfer ofsaid unit to the complainant. Affidavit

dated 28.01.2014 had also been executed by the complainant in

favour of the respondent wherein it had been duly rnentioned

that the complainant would make payment of the balance sale

consideration pertaining to the said unit including stamp duty,

registration charges and any other charges.

That right from the very beginning, the complainant had

delayed in making timely payment of the instalments as per the

payment plan voluntarily chosen by the complainant. The

statement of account dated 30.72.2020 reflects the payments

made by the complainant as well as the delayed payment

interest levied on the complainant by the respondent.

vii. That as per the terms and conditions of the buyer's agreement,

the complainant was under a contractual obligation to make

timely payment of all amounts payable under the buyer's

agreement, on or before the due dates of payment failing which

the respondent is entitled to levy delayed payment charges in

accordance with clause 1.2(c) read with clauses 12 and 13 ofthe

buyer's agreement,

viii. That in the meanwhile, the respondent registered the project

under the provisions of the AcL The project had been initially
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registered till 31.12.2018. Thereafter, the respondent applied

for extension of RERA registration. Consequently, extension of

RERA registration certificate dared OZ.Og.ZO-lg had been issued

by this hon'ble authority to the respondent.

ix. That the respondent completed construction of the tower ln

which the said unit is situated and applied for the occupation

certificate in respect thereon on 13.04.2019. The occupation

certificate was issued by the competent authority on

05.12.2018. Upon receipt of the occupation certificate, the

respondent offered possession of the apartment in question to

the complainant vide letter dated 12.12.2019. The complainant

was called upon to remit balance amount as per the attached

stal.ement and also to complete the necessary formalities and

documentation so as to enable the respondent to hand over

possession of the apartment to the complainant. However,

instead of clearing their outstanding dues and taking possession

of the apartment, the complainant addrcssed fnvolous

correspondence to the respondent.

x. That eventually, the complainant took possession of the

apartment in question on 08.02.2019 vide unit hand over lerrer

dated 08.02.2019. Thereafter conveyance deed bearing Vasika

no. 8283 dared 26.02.20'19 had been executed in favour of the

Complaint No. 4062 of 2020

complainant by the respondent.
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That at the time of taking possession of the apartment, the

complainant had fully satisfied herself with regard to the

measurements, location, direction, developments et cetera of

the unit and also admitted and acknowledge that the

complainant do not have any claim of any nature w-hatsoever

against the respondent and that upon acceptance of possession,

the liabilities and obligations of the respondent as enumerated

in the allotment letter/buyer's agreement, stand fully satisfied.

Thus, the complainant is estopped from filing the present

complaint. The complaint is not maintainable after issuance of

the handover letter and execution & registration of the

conveyance deed in favour oi the complainant.

That as per clause 14(b)(v) of the buyer's agreement, in the

event of any default or delay in payment of installments as per

the schedule of payments incorporated in the buyer's

agreement, the time for delivery of possession shall also stand

extended. In so far as payment of compensation/interest to the

complainant is concerned, it is submitted that the cornplainant,

being in default, is not entitled to any compensation in terms of

clause 16[c) of the buyer's agreement. Furthermore, in terms of

clause 16(d) of the buyer's agreement, no compensation is

payable due to delay or non-receipt ofthe occupation certificate,

xll.
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completion certificate and/or any other permission/sanction

from the competent authority.

xiii. That the respondent has also credited a sum of Rs.76,320/_ as

benefit on account of Anti- profiting and Rs.S76/- as benefit on

account of Early payment Rebate (EpR). Without preiudice to

the rights of the respondent, delayed interest if any has to

calculated only on the amounts deposited by the complainant

towards the basic principle amount of the unit in question and

not on any amount credited by the respondent, or any payment

made by the complainant towards delayed payment charges

(DPC) or any taxes/statutory payments etc.

xiv. That respondent had completed construction of the

apartment/tower by April 2018 and had applied for issuance of

the occupation certificate on 13.04.201g. The occupation

certificate was issued by the competent authority on

05.1.2.2 018. It is respectfully submitted that after submission of

the application for issuance of the occupation certificate, the

respondent cannot be held liable in any manner for the time

taken by the competent authority to process the application and

issue the occupation certificate. Thus, the said period taken by

the competent authorify in issuing the occupation certificate as

well as time taken by Government/statutory authorities in

according approvals, permissions etc., necessarily have to be
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excluded while computing

possession.

xv. That several allottees, includ

in timely remittance of p

essential, crucial and an

conceptualization and

Furthermore, when the

payments as per schedule

cascading effect on the op

execution of the project

enormous business losses

respondent, despite default

and earnestly pursued

question and has

expeditiously as possible.

on the part ofthe responden

the complainant. It is ev

events, that no illegality ca

Based on the above sub

the present complaint de

threshold.

Complaint No. 4062 of 2020

time period for delivery of

ng the complainant has defaulted

ent of installments which was an

indispensable requirement for

opment of the said project.

ed allottees default in their

agreed upon, the failure has a

ons and the cost for proper

exponentially' whereas

efall upon the respondent. The

f several allottees, has diligently

development of the project in

the proiect in question as

re, there is no default or lapse

and there in no equity in favour of

t from the entire sequence of

be attributed to the respondent.

ions, the respondent asserted that

s to be dismissed at the very
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Copies of all the relevant documents have been filed and placed on

the record. Their authenticity is not in dispute. Hence, the complaint

can be decided on the basis of these undisputed documents.

Jurisdiction of the authority

The preliminary obiections raised by the respondent regarding

iurisdiction of the authority to entertain the present complaint

stands rejected. The authority observed that it has territorial as well

as subject matter jurisdiction to adiudicate the present complaint for

the reasons given below.

E.l Territorialiurisdiction

As per notificatio n no. 1/92 /ZOt7 -1TCp dated 1.4.12.2072 issued by

Town and Country Planning Department, Haryana the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entjre

Gurugram District for all purpose with offices situated in Gurugram,

In the present case, the project in question is situated within the

planning area of Gurugram District, therefore this authority has

complete territorial ju risd ictio n to deal with the present complaint.

E.ll Subiect-matteriurisdiction

The authority has complete jurisdiction to decide the complajnt

regarding non-compliance of obligations by the promoter as per

provisions of section 1 1(4) (al of the Act leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

E.

9.

10.

11,.
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Complaint No. 4062 of 2020

Findings on the obiections raised by the respondent

F.l Obiection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force of the Act

0ne of the contentions of the respondent is that the authority is

deprived of the jurisdiction to go into the interpretation of, or rights

of the parties inter-se in accordance with the buyer's agreement

executed between the parties and no agreement for sale as referred

to under the provisions ofthe Act or the said rules has been executed

inter se parties. The respondent further submitted that the

provisions of the Act are not retrospective in nature and the

provisions of the Act cannot undo or modify the terms of buyer's

agreement duly executed prior to coming into effect of the Act. The

authority is of the view that the Act nowhere provides, nor can be so

construed, that all previous agreements will be re-written after

coming into force of the AcL Therefore, the provisions r:f the Act,

rules and agreement have to be read and interpreted harrnoniously.

However, if the Act has provided for dealing with certain specific

provisions/situation in a specific/particular manner, then that

situation will be dealt with in accordance with the Act and the rules

after the date of coming into force ofthe Act and the rules. Numerous

provisions of the Act save the provisions of the agreements made

between the buyers and sellers. The said contention has been upheld

in the landmark judgment of hon'ble Bombay High Court in

Page 18 of 54
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Neelkomal Realtors Suburbon pvt, Ltd. Vs. UOI and others, (C.W.p

2737 of 2017) which provides as under:

" 119. Under the provisions of Section 18, the delay in honding over the
possession would be counted from the date men o;ed in the
ogreementfor sale entered into by the promoter and the allotteeprior to its registrotion under RERA. I|nder the provisions of
REM, the promoter is given o facility to revise the date oI
completion of project ond declqre the some under Section 4. 

.fhe
REp'1. does not contemplate rewriting of contract between the

flot purchaser 0nd the promoter.....
122. We have olready discussed that obove stated provisions oj the

REP.1- are not retrospective in noture. They may to some extent
be having o retroactive or quosi retroociive e"ffect but then on
thot ground the volidity of the provisions of REM connot be
chollenged. The pqrliament is competent eno;gh b legislqte law
having retrospective or retroactive eft'ect. A law cin be even
fromed to affect subsisting / existing controctuol rights between
the porties in the larger public interest. We clo not hive any doubt
in our mind that the REP#, has been frqmed in the targei pubttc
interest after o thorougll study ond discussion morle ar the
highest level by the Stonding Committee ond Select Committee,
which submitted its detailed reports.,,

13. Also, in appeal no.773 of 201,9 titled as Magic Eye Developer pvt.

Ltd. vs. Ishwer singh Dahiya dated L7.1.2.201,9, the Haryana Real

Estate Appellate Tribunal has observed_

"34. Thus, keeping in view our aforesad discussion, we ore of the
considered opinion thot the provisions of the Act are quosi
retroactive to some extent in operotion ond wtll be applicoble to
the qgreements for sale entered into even prior to cimino nto
operation ofthe Actwhere the transoction ore still in the p;ocess
of completion. Hence in cose of deloy in the offer/delGry ol
possession os per the terms qnd conditrcns of the ogreement lbrsale the allottee sholl be entitled to the intirest/deloyed
possession charges on the reasonable rate ofinterest os provided
in Rule 1S of the rules ond one sided, unfoir qncl unreasonoble
rate of compensation mentioned in the qgreement for sole is
liable to be ignored.'

14. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that

Complaint No. 4062 of 2020
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the builder-buyer agreements have been executed in the manner

that there is no scope left to the allottee to negotiate any of the

clauses contained therein. Therefore, the authority is of the view that

the charges payable under various heads shall be payable as per the

agreed terms and conditions of the buyer's agreement subject to the

condition that the same are in accordance with the

plans/permissions approved by the respective

departments/competent authorities and are not in contravention of

the Act and are not unreasonable or exorbitant in nature.

F.ll Obiection regarding exclusion of time taken by the competent
authority in processing the application and issuance of
occupation certificate

15. As far as contention of the respondent with respect to the exclusion

of time taken by the competent authority in processing the

application and issuance of occupation certificate is concerned, the

authority observed that the respondent had applied for grant of

occupation certificate on 13.04.2018 and thereafter vide memo no,

ZP-83 s-AD(RAJ /2 078 /331.93 dated 05.12.2018, the occupation

certificate has been granted by the competent authority under the

prevailing law. The authority cannot be a silent spectator to the

deficiency in the application submitted by the promoter for issuance

of occupancy certificate. It is evident from the occupation certificate

dated 05.12.2 018 that an incomplete application for grant of 0C was

applied on 13.04.2018 as fire NOC from the competent authority was

Complaint No. 4062 of 2020
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granted only on 2l.11.ZOlg which is subsequent to the filing of
application for occupation certificate. Also, the Chief Engineer-1,

HSVP, Panchkula has submitted his requisite report in respecr of the

said project on 11.10.201g. The District Town planner, Gurugram

and Senior Town planner, Curugram has submitted requisite report

about this project on 31.10.2018 and 02.11.2018 respectivety. As

such, the application submitted on 13.04.201g was incomplete and

an incornplete application is no application in the eyes of law.

16. The application for issuance of occupancy certificate shall be movcd

in the prescribed forms and accompanied by the documents

mentioned in sub-code 4.10.1 ofthe Haryana Building Code, 2017. As

per sub-code 4.10.4 of the said Code, after receipt of application for

grant of occupation certificate, the competent authority shall

commurLicate in writing within 60 days, its decision for grant/

refusal ofsuch permission for occupation of the building in Form BR-

VII. In the present case, the respondent has completed its applicatjon

for occupation certificate only on 21.11.201g and consequently the

concerned authoriry has granted occupation certificate on

05.72.20L8. Therefore, in view of the deficiency in the said

application dated 13.04.201g and aforesaid reasons, no delay in
granting occupation certificate can be attributed to the concerned

statutory authority.
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F.lll whether a subsequent allottee who had executed an indemnity
cum undertaking with waiver clause is entitled to claim delay

possession charges.
17. The respondent submitted that complainant in question is a

subsequent allottee and complainant had executed an affidavit dated

16.01,.2014 and an indemnity cum undertaking dated 16.01.2014

whereby the complainant had consciously and voluntarily declared

and affirmed that he would be bound by all the terms and conditions

of the provisional allotment in favour of the original allottee. It was

further declared by the complainant that he, having been substituted

in the place of the original allottee in respect of the provisional

allotment of the unit in question, was not entitled to any

compensation for delay. Therefore, the complainant is not entitled to

any compensation. With regard to the above contentions raised by

the promoter/developer, it is worthwhile to examine following four

sub-issues:

(iJ Whether subsequent allottee is also allottee as per provisions of the

Act?

(ii) Whether the subsequent allottee is entitled to delayed possession

charges w.e.l due date of handing over possession or w e f. the date

of nomination letter/endorsement (i.e. date on which he became

allottee)?

(iii) Whether delay possession charges are in the nature ofstatutory legal

obligation of the promoter other than compensation?
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(ivJ Whether indemnity-cum-undertaking with waiver clause at the timc

of transfer of unit is arbitrary and whether statutory rights can be

waived ofby such one sided and unreasonable undertaking/

i, Whether subsequent allottee is also an allottee as per

provisions ofthe Act?

18. The term "allottee" as defined in the Act also includes and means the

subsequ ent allottee, hence is entitled to the same relief as that of thc

original allottee. The definition of the allottee as provided in the Act

is reproduced as under:

"2 ln this Act, unless the context otherwise requires-

{d) "ollottee,, in relation to a real estate project, meons the
person to whom o plot, oportment or building, os the case
moy be, hos been allotted, sold (whether oi freehotd or
leasehold) or othetwise trqnskrred by the primoter, qnd
includes the person who subsequently ocquires the sr,id
allotment through sale, tronsfer or otherwise but does noc
include o person to whom such plot, oportment or buildtn!),
os the cqse m?y be, is given on rent,.

19. AccordirLgly, following are allottees as per this definition;

(a) Original allotteei A person to whom a plot, apartment or building,

as the case may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promoter.

[b) Alloftees after subsequent transfer from the original allottee: A

person who acquires the said allotment through sale, transfer or
otherwise, However, an allottee would not be a person to whom any
plot, dpdrtment or building js grven o renl..

20. From a bare perusal of the definition, it is clear that the transferee of

an apartment, plot or building who acquires it by any mode is an
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allottee. This may include (i) allotment; (ii) sale; (iii) transfer; (iv] as

consideration of services; (v) by exchange of development rights; or

(viJ by any other similar means. It can be safely reached to the only

logical conclusion that no difference has been made between the

original allottee and the subsequent allottee and once the unit, plot,

apartment or building, as the case may be, has been re-allotted in the

name of the subsequent purchaser by the promoter, the subsequent

allottee enters into the shoes of the original allottee for all intents

and purposes and he shall be bound by all the terms and conditions

contained in the buyer's agreement including the lights and

liabilities of the original allottee. Thus, as soon as the unit is re-

allotted in his name, he will become the allottee and nornenclature

"subsequent allottee" shall only remain for identification for use by

the promoter. Therefore, the authority does not draw any difference

between the allottee and subsequent allottee per se.

21. Reliance is placed on the judgment dated 26.11.2019 passed in

consumer complaint no.3775 of 2017 titled as Rainish Bhardwai

Vs. M/s CHD Developers Ltd. by NCDRC wherein it r.r,as held as

under:

"15. So for os the issue raised by the Opposite Porty thot the
Comploinonts ore not the original ollottees oI the flat and resqle
ofJlat does not come within the purview ofthis Act, is concerned,
in our view, having issued the Re-allotment letters on tronsfer of
the ollotted Unit ond endorsing the Apartment Buyers Agrcement
in fovour of the Comploinqnts, this plea does not hold any
woter..........................

Complaint No. 4062 of 2020
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22. The authority concurs with the Hon,ble NCDRC,s decision dated

26.1,1_.201,9 in Rainish Bhardwai vs. M/s CHD Developers Ltd.
(supral and observes that it is irrespective of the status of the allottee

whether it is original or subsequent, an amount has been paid

towards the consideration for a unit and the endorsement by the

developer on the transfer documents clearly implies his acceptance

of the complainant as an allottee.

23. Therefore, taking the above facts into account, the authority is ofthe
view that the term subsequent allottee has been used synonymously

with the term allottee in the Act. The subsequent allottee at the time

of buying a unit/plot takes on the rights as well as obligations of the

original allottee vis-a-viz the same terms and conditions of thc
buyer's agreement entered into by the original allottee. Moreover.

the amount if any paid by the subsequent or original allottee is

adjusted against the unit in question and not against any individual,

Furthermore, the name of the complainant/subsequent allottee has

been enclorsed on the same builder buyer,s agreement which was

executed between the original allottee and the promoter. Therefore,

the rights and obligation ofthe subsequent allottee and the promoter

will also be governed by the said buyer,s agreement.

ii. Whether th€ subsequent allottee is entitled to delayedpossession charges w.e.f. due date ofhanding over Dossession orw.e.f the date of nomination letter (i.". a" t" 6n *ni.f, t u U"*_uallottee)?
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24. The respondent/promoter contended that the subsequent allottee

shall not be entitled to any compensation/delayed possession

charges since at the time of the execution of transfer

documents/agreement for sale, she was well aware of thr: due date

of possession and has knowingly waived off her right to claim any

compensation for delay in handing over possession or aLny rebate

under a scheme or otherwise or any other discount. The respondent/

promoter had spoken about the disentitlement of

compensation/delayed possession charges to the subsequent

allottee who had clear knowledge of the fact w.r.t. the due date of

possession and whether the proiect was already delayed llut despite

that she entered into the agreement for sell and/or indemnity-cum-

undertaking knowingly waiving off her right of compensation'

I)Lrring the course of proceedings, the respondent/promoter has

placed reliance on the case titled as HUDA Vs. Raie Ram (2008)

wherein it has been held by the Apex Court that the subsequent

allottees cannot be treated at par 1^/ith the original allottees. Further,

the respondent placed reliance on the iudgment of Wg. Cdr. Arifur

Rahman Khan and Aleya Sultana and Ors' v. DLF Southern

Homes Pvt. Ltd. (now Known as BEGUR OMR Homes Pvt. Ltd.)

and Ors. (Civil appeal no. 6239 of 2019) dated 24.08.2020'

wherein the Apex Court had rejected the contention ofthe appellants

that the subsequent transferees can step into the shoes of the
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original buyer for the purpose of seeking compensation for delay in

handing over possession.

25. The above referred cases cited b] the respondent are no longer bejng

relied upon by the authority as in the recent case titled as M/s

Laureate Buildwell pvt. Ltd. Vs. Charanjeet Singh, civil oppeal no,

7042 of 2079 dated 22.07.2021, the Apex Court has held that relief

ofinterest on refund, enunciateC by the decision in Raje Ram (supraJ

which was applied in Wg. Comm]ander Arifur Rehman [supra) cannot

be considered good law ani' has held that the subsequent

purchaser/respondent had stepped into the shoes of the original

allottee, and intimated Laureate fbuilder) about this fact in April

2015, the interest of iustice dehand that the interest at least from

that date should be granted, in favour of the respondent. The

relevant paras of the said judgmpnt are being reproduced as follows:

"31. ln..view ofthese considerations. this court is of the opinion thot the
perse.bol to the relief of interest on rehlnd. enunciated b! the decision
tq .Hoie \am [Supro) which wo| opplied in Wg. Commonder Arifur
Rehmon (suprol connot be consideredgood low. The noLure ond extent
oI relief, to which o subsequent purchoser con be entitled to, would be
Iact dependent. However, it connOt be said thotasubsequent purchaser
who steps into the shoes of an oliginol allottee of o housing project in
which the builder hos not honoured its commitment to deiver ihe llatwithin o stipuloted time, connot 4xpect ony _ even reosonoble time, for
the performonce ofthe builder's obligation. Such a conclusion wouli beqrbitrary, given thot there may be a lorge number_ possibly thousonds
offlol buyers, wqiting lor their promised flots or residencei; they surelv
would be.entitled to oll reliefs under the Act. ln such case, o pirchosir
who no doubt enters the picture later surely belongs to the iame class.
Further, the purchaser ogrees to buy the ltqiwith o reasonoble
expectqtion thot delivery of possqssion would be in occordonce within
the boundsofthe deloyed timelinathqthe has knowledge of, atthe time
of purchase of the llot. Therefore, in the event the pTrciaser cloims
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refund, on on assessment thot he too con (like the originol ollottee) no

longer woit, ond foce intolerable burdens, the equities would have to be

moulded. lt would no doubt be fotr to ossume that the purchoser had
knowledge of the deloy. However, to qttribute knowledge thot such

deloy would continue indefnitely, based on an o priori assumption,
would not be justifred. The equities, in the opinion of this court, con
properly be moulded by directing refund ofthe principql omounts, with
interest@ 9o/o peronnum from thedatethe builder ocquired knowledge
ofthe tronsfer, or ocknowledged it.
32. ln the present case, there is mqteriol on the record suggestive of the
circumstance thot even as on the dqte of presentation of the present

oppeol, the occupancy certincote wos not forthcoming. ln these

circumstonces. oiven thot the purchoser/respondent had stepped into

The clirections
ofthe NCDRC are accordingly modifed in the above terms."

......( Emphasis s upplied)

26. ln the present case, the complainant/subsequent allottee had been

acknowledged as an allottee by the respondent vide nomination

letter dated 3L.07.201,4. The authoriry has observed that the

promoter has confirmed the transfer of allotment in favour of

subsequent allottee (complainant) and the installments paid by the

original allottee were adiusted in the name ofthe subsequent allottee

and the next installments were payable/due as per the original

allotment letter. Also, we have also perused the buyer's agreement

which was originally entered into between the original allottee and

the promoter. The same buyer's agreement has been endorsed in

flavour of the subsequent allottee/complainant. All the terms of

buyer's agreement remain the same, so it is quite clear that the

subsequent allottee has stepped into the shoes of the original

allottee.

Page 28 of 54



HARERA
ffiGURUGRAI\/

construction of the tower in question was not completed by the said

date and it was offered by the respondent only on 12..lZ.ZO7g i.e.

after delay of 2 years 7 months approx. If these facts are taken into

consideration, the complainant/ subsequent allottee had agreed to

buy the unit in question with the expectation that the

respondent/promoter would abide by the terms of the buyer,s

agreement and would deliver the subject unit by the said due date.

At this juncture, the subsequent purchaser cannot be expected to

have knowledge, by any stretch of imagination, that the proiect will

be delayed, and the possession would not be handed over within the

stipulated period. So, the authority is of the view that in cases where

the subsequent allottee has stepped into the shoes oforiginal allottee

before the due date of handing over possession, the delayed

possession charges shall be granted w.e.f. due date of handing over

possession. In the present complaint, the respondent had

acknowledged the complajnant as an allottee before the expiry of

due date of handing over possession, therefore, the complainant is

entitled for delay possession charges w.e.i due date of handing over

possession as per the buyer,s agreement.

iii. Whether delay possession charges are in the nature ofstatutory

^^ lgCal obligation ofthe promoteiother than compensation?zd. rt rs tmportant to understand that the Act has clearly provided

interest and compensation as separate entitlement/right which the

Complaint No. 4062 of 2020

27. Though the promised date of delivery was 14.06.2016 but the
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allottee can claim. An allottee is entitled to claim cornpensation

under sections 1,2, 74, 78 and section 19, to be decided by the

adiudicating officer as per section 71 and the quantum of

compensation shall be adjudged by the adludicating officer having

due regard to the factors mentioned in section 72. The interest is

payable to the allottee by the promoter in case where there is refund

or payment of delay possession charges i.e., interest at the prescribed

rate for every month of delay. The interest to be paid to the allottee

is fixed and as prescribed in the rules which an allottee is legally

entitled to get and the promoter is obligated to pay. The

compensation is to be adludged by the ad)udicating officer and may

be expressed either lump sum or as interest on the deposited amount

after adjudgment of compensation. This compensation expressed as

interest needs to be distinguished with the interest at the prescribed

rate payable by the promoter to the allottee in case of delay in

handing over of possession or interest at the prescribed rate payable

by the allottee to the promoter in case of default in due payments.

llere, the interest is pre-determined, and no adjudication is involved.

Accordingly, the distinction has to be made betlveen the interest

payable at the prescribed rate under section 18 or 19 and

adludgment of compensation under sections 12, 1.+,1.8 andsection

19. The compensation shall mean an amount paid to the flat

purchasers who have suffered agony and harassment, as a result of

Complaint No. 4062 of 2020
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the default of the developer including but not limited to delay in
hand ing over oI the possession.

29. In addition, the quantum of compensation to be awarded shall be

subject to the extent of loss and injury suffered by the negligence of
the opposite party and is not a definitive term. It may be in the form

of interest or punitive in nature. However, the Act clearly

differentiates between the interest payable for delayed possession

charges and compensation. Section 1g of the Act provides for two
separate remedies which are as under:

i. In the event, the allottee wishes to withdraw from the proiect, he/she
shall be entitled without pre.iudice to any other remedy refund ofthe
amount paid along with interest at such rate as may be prescribed in
this behalf including compensation in the manner as provi(ic(i
undr:r this Act;

ii. In the event, the allottee does not intend to withdraw from the
projr:ct, he/she shall be paid by the promoter interest for every
month of delay till the handing over of the possession, at such
rate as may be prescribed.

30. The rate r:finterest in both the scenarios is fixed as per rule 15 ofthe
rules which shall be the State Bank oflndia,s highest marginal cost of
Iending rate +2o/o- However, for adjudging compensation or interest

under sections 12,74,18 and section 19, the adjudicating officer has

to take into account the various factors as provided under section 72

of the Act
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iv. Whether indemnity-cum'undertaking with waiver clause at the

time oftransfer of unit is arbitrary and whether surtutory rights
can be waived of by such one sided and unreasonable

undertaking?
31. The authority fuither is unable to gather any reason or has not been

exposed to any reasonable justification as to why a need arose for the

complainant to sign any such affidavit or indemnity-cum-

undertaking and as to why the complainant had agreed to surrender

her legal rights which were available or had accrued in favour of the

original allottee. In the instant matter in dispute, it is not the case of

the respondent that the re-allotment of the unit was made in the

name ofthe subsequent purchaser after the expiry ofthe due date of

delivery of possession of the unit. Thus, so far as the due date of

delivery of possession had not come yet and before that the unit had

been re-allotted in the name of the subsequent allottee, the

subsequent-allottee will be bound by all the terms and conditions of

the buyer's agreement including the rights and liabilities. Thus, no

sane person would ever execute such an affidavit or indemnity-cum-

undertaking unless and until some arduous and/or compelling

conditions are put before him with a condition that unless and until,

these arduous and/or compelling conditions are perfornled by him,

he will not be given any relief and he is thus left with no other option

but to obey these conditions. Exactly same situation has been

demonstratively happened when thehere,

complainant/subsequent-allottee has been asked to give the

complaint No. 4062 of 2020
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affidavit or indemnity-cum-undertaking in question before

transferring the unit in her name otherwise such transfer may not be

allowed by the promoter. Such an undertaking/ indemnity bond

given by a person thereby giving up her valuable rights must be

shown to have been executed in a free atmosphere and should not

give rise to any suspicion. No reliance can be placed on any such

affidavit/ indemnity-cum-undertaking and the same is liable to be

discarded and ignored in its totality. Therefore, this authority does

not place reliance on the said affidavit/indemnity cum undertaking.

To fortify this view, we place reliance on the order .lated 03.01 .2 020

passed by hon'ble NCDRC in case titled as Capital Greens Flat Buyer

Association and Ors. Vs. DLF Universal Ltd., Consumer case no.

351 of 2015, wherein it was held that the execution of indemnity-

cum-unclertaking would defeat the provisions ofsection 23 and 2B of

the Indian Contract Act, 1872 and therefore, would be against public

policy, br-'sides being an unfair trade practice. The relevant portion of

the said udgment is reproduced herein below:

" I nd e mn ity- cu m- u n d ert7 ki ng

30. The developer, while ot't'ering possession of the oltotted fats
i n s i s ted u pon execu tion of the i n d em n i ty -c u m- u nd erto k i ng befo re
it would give pos.resslon of the ollotted ltats to the concerned
ollottee.

Clouse 13 of the soid n i ty-cu m- underto ki ng requ i red the
allottee to confirm ond thot by accepting the offer
of possession, he would hove no Iurther demands/cloims agoinst
the compony of ony noture, whotsoeyer. lt is on odmitted
position thot the execution oI the undertoking in the formot
prescribed by the developerwos o pre- requisite condition, for the

Complaint No. 4062 of 2020
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delivery ofthe possession. The opposite party, in my opinion, could
not hove insisted upon clause 13 of the lndemnity-cum-
undertoking. The obvious purpose behind such an unde.tqking
wos to deter the ollottee from making any claim agoinst the
developer, including the cloim on account ofthe delay in.lelivery
ofpossession and the clqim on account ofqny latent defectwhich
the ollottee mqy find in the opartment. The execution of such on
undertoking would defeot the provisions of Section 23 qnd 28 of
the lndion Controct Act, 1872 qnd thetefore would be against
public policy, besides being on unfqir trade practice. An.y deloy
solely on account of the allottee not executing sltch an
undertoking would be ottributqble to the developer and would
entitle the allottee to compensotion for the period the possession
is delayed solely on account of his having not executed the sqid
u nd e rta k i ng-c u m - i n demnity."

32. The said judgment of NCDRC was also upheld by the Hon'ble

Supreme Court vide its judgement dated, 74.72.2020 passed in civil

appeal nos. 3864-3889 of 2020 against the order of NCDRC

33. Hon'ble Supreme Court and various High Courts in a plethora of

judgments have held that the terms of a contract shall not be binding

if it is shown that the same were one sided and unfair and the person

signing did not have any other option but to sign the same. Reference

can also be placed on the directions rendered by the Hon'ble Apex

Court in civil appealno.12238 of2018 titled as Pioneer Urban l,and

and Infrastructure Limited Vs. Govindan Raghavan (decided on

02.04.2019) as well as by the Hon'ble Bombay High Court in the

Neelkamal Realtors Suburban Bvt, Ltd. (supra). A similar view has

also been taken by the Apex court in IREO Grace Realtech Pvt. Ltd.

Vs. Abhishek Khanna & Ors. (supra) as under:

".........thot the incorporotion of such one-sided ond unreasonoble
clouses in the Aportment Buyer's Agreement constitutes an u nfo ir trqde
practice under Section 2(1)(r) of the Consumer protection Act. Even
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under the 1996 Act, the powers oj the consumer fora were in no munner
constrained to declare a controctuol term or risoi, o, on"-rid"d o, o,inctdent of the power to discontinue ,ryoi, o, ,iririiiir" uoa"proctices. An,,unfoir contrqct,,hos been defined under the 201g Act,ond powers have been conferred on *e stoie consuiii rirl'and theNational Commission to declore contractuql terms whi;h q;e;;iat, asnult ond void. This is a statutory recognition of o power *ii'rn *o,implicit under the 1g86 Act.

ln view of the above, we hold thot the Developer connot conpel theoportment buyers to be bound by the or".r,d"d ,ortroiri,o,f ,"r.,
contained in the Apartment Buyer,s Agreement.,,

34 The same anarogy can easiry be appried in the case ofexecution ofan
affidavit or indemnity-cum-undertaking which got executed from

the subsequent-allottee before getting the unit transferred in her

name in the record of the promoter as an allottee in place of the

original allottee.

35. The authority may deal with this point from yet another aspect. By

executing an affidavit/undertaking, the complainant/subsequent

allottee cuts her hands from claiming delay possession charges rn

case there occurs any delay in giving possession of the unit beyond

the stipulated time or the due date of possession. But the question

which arises before the authority is that what does allottee got in

return from the promoter by giving such a mischievous and

unprecedented undertaking. However, the answer would be

"nothing'', If it is so, then why did the complainant executed such an

affidavit/undertaking is beyond the comprehension and

understanding of this authority.
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36. The authority holds that irrespective of the execution of the

affidavit/undertaking by the complainant/subsequent allottee at the

time of transfer of her name as an allottee in place of the original

allottee in the record of the promoter does not disentitle her from

claiming the delay possession charges in case there occurs any delay

in delivering the possession of the unit beyond the due date of

delivery of possession as promised even after executing an

indemnity-cum-undertaking.

F.lv Whether signing of unit hand over letter or indemnity-cum-
undertaking at the time of possession extinguishes the right of
the allottee to claim delay pctsession charges.

37. The respondent is contending that at the time of taking possession of

the apartment vide unit hand over letter dated 08.02.2019, the

complainant had certified herself to be fully satisfied witll regard to

the measurements, location, direction, developments et cetera ofthe

unit and also admitted and acknowledge that she does not have any

claim of any nature whatsoever against the respondent and that

upon acceptance of possession, the liabilities and obligations of the

respondent as enumerated in the allotment letter/buyer's

agreement, stand fully satisfied. The relevant para of the unit

handover Ietter relied upon reads as under:

''The Allottee, hereby, certifies that he / she has token over the peaceful

and vacant physical possession of the oforesqid Unit afler fully
satishring himself / herself with regord to its meosurements, iocqtion,
dimension and developmentetc. and hereafter the Allottee has rc claim
ofony noture whatsoever against the Company with regard to the size,

dimension, qrea,locotion ond legalstatus ofthe aforesoid Honrc.
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U^pon qcceptance of possession, the liobtltties ond obltgatrcns ol the
Cornpony as enumerated in the ollotment l"n"rleirril,ini'u"iiira i,
fqvour of the Allottee stand satisJied.,,

38. At times, the allottee is asked to give the indemnity_cu m-undertaking

before taking possession. The allottee has waited for long for her
cherished dream home and now when it is ready for possession, she

either has to sign the indemnity_cum_u ndertaking and take

possession or to keep struggling with the promoter if indemnrry-

cum-undertaking is not signed by him. Such an undertaking/

indemnity bond given by a perion thereby giving up her valuable

rights must be shown to have been executed in a free atmosphere

and should not give rise to any suspicion. If a slightest of doubt arises

in the mind of the adjudicator that such an agreement was not

executed in an atmosphere free of doubts and suspicions, the same

would be deemed to be against public poliry and would also amount

to unfair trade practices. No reliance can be placed on any such

indemnity-cum-undertaking and the same is liable to be discarded

and ignored in its totality. Therefore, this authority does not place

reliance on such indemnity-cum-undertaking. To fortiB/ this view,

the authority place reliance on the NCDRC order dated 03.01.2 020 in

case titled as Capital Greens Flat Buyer Association and Ors. Vs.

DLF Universal Ltd., Consumer case no. 351 of 201S, wherein it
was held that the execution of indemniry_cum-undertaking would

defeat the provisions ofsections 23 and 2g of the Indian Contract Act,
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1.872 and therefore would be against public policy, besides being an

unfair trade practice. The relevant portion of the said judgment is

reproduced herein below.

" I ndemn ity' cum' u nde rtoki ng

30. The developer, white oft'ering possess/on of the allotte'd Jlats
insisted upon execution of the indemnity-cum"undertaking before

it would give possession of the ollotted flots to the concerned

allottee.

Clouse 13 of the said indemnity'cum'undertoking required the

ollottee to confirm and acknowledge that by qccepting the offer

of possession, he would hove no further demands/claims agoinst

the compony of any nature, whotsoever. lt is on admitted
position thot the execution of the undertoking in the format
prescribed by the developerwas o pre'requisite condition,Ior the

delivery ofthe possession The oppositeporty, in my opinion,could
not have insisted upon clause 13 of the Indemnity-cum'
undertoking. The obvious purpose behind such an undertoking
wos to deter the qllottee from moking ony cloim ogainst the

developer, including the claim on account of the deloy in delivery
ofpossession and the cloim on occountofony latent defect which

the ollottee fiqy frnd in the aportmenl The execution of such on

undertoking would defeat the provisions of Section 23 otld 2B oI
the lndian Controct Act, 1872 ond therefore would be qgainst

public policy, besides being on unfqir tode proctice Any delay
solely on account of the ollottee not executing such on

undertaking would be attributable to the developer qnd would
entitle the allottee to compensation for the period the possession

is deloyed solely on account of his hoving not executed the said
u n d erto king - c u m - i n d e m n i tY."

39. The said judgment of NCDRC was also upheld by the Hon'ble

Supreme Court vide its iudgement dated 14.72.2020 passed in civil

appeal nos. 3864- 3889 of 2020 against the order of N CDIIC.

40. lt is noteworthy that section 18 ofthe Act stipulates for the statutory

right of the allottee against the obligation of the promoter to deliver

the possession within stipulated timeframe. Therefore, the Iiability

Complaint No. 4062 of 20:10
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of the promoter continues even after the execution of indemnity_

cum-undertaking at the time of possession. Further, the reliance

placed by the respondent counsel on the language of the handover

letter that the allottee had waived off her right by signing the said

unit handover letter is superficial. In this context, it is appropriate to

refer case titled as Mr. Beatty Tony Vs. prestige Estate proiects

Pvt, Ltd. (Revision petition no.3135 of 2014 dated tA.Lt.ZOt4),

wherein the Hon'ble NCDRC while rejecting the arguments of the

promoter that the possession has since been accepted without

protest vide letter dated 23.1,2.2077 and builder stands discharged

of its liabilities under agreement, the allottee cannot be allowed to

claim interest at a later date on account of delay in handing over of

the possession of the apartment to him, held as under:

"The leorned counsel for the opposite pqrties submits thot the
comploinont occepted possessiotl of the oportment on 23/24.12.2011
without any protest and theret'ore cannot be permitted to cloim interest
at a loter date on account of the alleged deloy in honding over the
poss,zssion of the Apartment to him. We, however, find no merit in the
cont?ntion. A perusol of the letter dated 23.12.2011, issued by the
oppctsite porties to the complainant would show thot the opposite
port,tes unilaterally stoted in the said letter thot they hod discharged all
thet obligations under the agreement. Even ifwe assume on the bosis
of the sqid printed stotement thot hoving occepted possession, the
comploinant cannot clqim that the opposite porties hod not dischorged
oll thet obligotions under the agreement, the soid dischorge in our
opinion would not extend to pqyment of interest for the delay period,
though it would cover honding over of possession of the opartment in
terms of the agreement between the porties. tn fact, the cose of the
coml,lainont as articulated by his counsel is that the complainont had
no option but to accept the possession on the terms contained in the
letter dated 23.12.2011, since qny protest by him or refusol to occept
possession would hove further deloyed the receiving of the possession
desptte payment hoving been olreody mode to the opposite parties
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titled as Vivek Maheshwari Vs, Emaar MGF Land Ltd. (Consumer

case no. 1039 of 2016 dated 26.04.2019) wherein it was observed

as u nder:

"7. lt would thus be seen thqt the comploinonts while taking
possession in terms ofthe obove referred printed handover letter
of the 0P, can, at best, be said to have discharged the 0P of its
liqbilities ond obligotions as enumeroted in the
agreement. However, this hand over letter, in my opinion, does
not come in the woy of the comploinants seeking compensotion
from this Commission under section 14(1)(d) of the Consumer
Protection Act for the deloy in delivery of possession, The soid
deloy amounting to a delciency in the services offered by the OP
to the complainants. The right to seek compensation for the
deficiency in the service wos neyer given up by the
complainants. Moreover, the Consumer Comploint was also
pending before this Commission ot the time the unit wos honded
over to the comploinonts. Therefore- the complainants. in mv
view. cannot be said to hove relinouished their legal rightto claim

the Sale Deed has olso been gott executed b! them in their lavour."

42. Therefore, the authority is of the view that the aforesaid unit

handover Ietter dated 08.02.2019 does not preclude the complainant

from exercising her right to claim delay possession charges as per

the provisions of the Act.

F.V Whether the execution ofthe conveyance deed extinguishes the
right ofthe allottee to claim delay possession charges?

43. The respondent submitted that the complainant had executed a

conveyance deed dated 26.02.2019 and therefore, the transaction

Complaint No. 4062 of 2020

except to the extent of Rs. I,86,736/-. Therefore, in our view the
oforesaid letter doted 23.12.2011 does not preclude the complainant
from exercising his right to claim compensation for the deficiency on
the port ofthe opposite parties in rendering services to him by delaying
possesslon of the qportment, without qny justilicotion condonable
under the ogreement between the parties."

41. The said view was later reaffirmed by the Hon'ble NCDRC in case

the Sale Deed has olso beenggtexecuted b)/ them in their lavour.

Page 40 of 54



&HARERA
S* eunuennvr Complaint No. 4062 of 2020

between the complainant and the respondent has been concruded

and no right or liability can be asserted by respondent or the
complainant against the other. Therefore, the complainant is

estopped from craiming any interest in the facts and circumstances

of the case. The present complaint is nothing but a gross misuse of
process of Iaw.

44. It is important to look at the definition of the term ,deed, itseif in
order to understand the extent of the relationship between an

allottee and promoter. A deed is a written document or an

instrument that is sealed, signed and delivered by all the parties to

the contract (buyer and sellerJ. It is a contractual document that

includes legally valid terms and is enforceable in a court of law. It is
mandatory that a deed should be in writing, and both the parties

involved must sign the document. Thus, a conveyance deed is

essentially one wherein the sellef transfers all rights to legally own,

keep and enjoy a particular asset, immovable or movable. In this

case, the asset under consideration is immovable property. On

signing a conveyance deed, the original owner transfers all legal

rights over the property in question to the buyer, against a valid

consideration (usually monetary). Therefore, a,conveyance deed, or
'sale deed'implies that the seller signs a document stating that all

authority and ownership of the property in question has been

transferred to the buyer.
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45. I"rom the above, it is clear that on execution of a sale/ conveyance

deed, only the title and interests in the said immovable property

[herein the allotted unit) is transferred. However, the conveyance

deed does not mark an end to the liabilities of a promoter since

various sections of the Act provide for continuing liability and

obligations of a promoter who may not under the garb of such

contentions be able to avoid its responsibility. The relevant sections

are reprod uced hereunder:

"11, Functions and duties olpromoter

(1) Xxx
(2) xxx
(3) xxx
(4) The promoter shall-

(o) be responsible for oll obligotions, responsibilities ond

functions under the provisions oI this Act or the rules

and regulations mode thereunder or to the allotteesos
per the qgreement for sale, or to the ossociation of
ollottees, os the case may be, till the conveyance ofoll
the apartments, plots orbuildings, os the cose may be'

to the ollottees. or the common areas to the

ossociation ofollottees or the competent outhority' os

the cose may be.

Provided that the responsibility of the promoter,

with respect to the structural defect or ony other
defect for such period os is referred to in sul,-section

(3) of section 14, sholl continue even qfter the
convevonce deed of oll the ooortments. oloLs or
buildings, as the cose moy be, to the ollottees ore

executed.

(b) xxx

(c) Xxx

(d) be responsible for providing and mointoining the

essentiol services, on reasonoble chorges, till the

taking over of the mointenance of the Droiect bv the
ossociation of the qllottees:"
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(1) xxx
(2) xxx

(emphasis supptied)
"14. Adherence to sonciioned plons ond projeca specifrcotions by

the promoter-

(i) ln cos.e ony structurol defect or any other defect in workmonship,
quolity or provision of services or ony otier obligotiors ol ti.iiprom,oter qs 

.per the qgreement for sale rel;dng to such

Complaint No. 4062 of 2020

development is brought i the notiie of the oromotir witiin'o

46. This vierv is affirmed by the Hon,ble NCDRC in case titled as vivek

Maheshwari Vs. Emaar MGF Land Ltd. (Consumer case no. 1039

of 2016 dated 26,04.2olg) wherein it was observed as under:

"7. lt would thus be seen thot the comptoinonts while taking
po_ssession in terms ofthe above referred printed handover letter
of the Op, con, ot best, be said to have iischorged the Op of itsliobilities and obligations os enumeloted in theqgreement. However, this hand over letter, in my opinion, does
not come in the woy of the comploinonts seeking compensotion
from this Commission under section 14(1)(d)i the Consuner
Protection Act for the deloy in delivery of possession. The soid
delay qmounting to o cleficiency in the servilces offered by the Op
to the complainants. The right to seek comp;nsa o; for the
deficiency in the service wos never given up Ly the
complctinants. Moreover, the Consumer Comploini wi, otso
pending before this Comnission ot the time the unit wos handed

L

" (emphosis supptied)

over to the comploinonts.

(enphosis supplied)
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47. From above, it can be said that taking over the possession and

thereafter execution of the conveyance deed can best be termed as

respondent having discharged its liabilities as per the buyer's

agreement and upon taking possession, and/or executing

conveyance deed, the complainant never gave up his statutory right

to seek delayed possession charges as per the provisions of the said

Act. Also, the same view has been upheld by the Hon'ble Supreme

Court in case titled as Wg. Cdr. Arifur Rahman Khan and Aleya

Sultana and Ors. Vs. DLF Southern Homes Pvt, Ltd, (now Known

as BEGUR OMR Homes Pvt. Ltd.) and Ors. (Civil appeal no.6239

of 2Ol9) dated 24.08.2020, the relevant paras are reproduced

herein below:

"34 The developer has not disputed these communications. Though
these ore four communicotions issued by the developer, the
oppellonts submitted thot they are not isoIated aberrqtions butjit
into o pattern. The developer does not stote thqt it was willing to
olfer the flqt purchosers possession of their flots ond the right to
execute conveyance of the flats while reserving their claim for
compensation for deloy. 0n the controry, the tenot of the
communications indicates that while executing the tteeds of
Conveyonce, the flot buyers were informed that no form o,fprotest
or reservotion would be acceptoble. The fldt buye.s were
essentiolly presented with on unfoir choice of either retoining
their right to pursue their cloims (in which event they would not
get possession or title in the meantime) or to forsqke the claims in
order to perfect their title to the flqts for which they had poid
voluoble considerotion. ln this bqckdrop, the simple question
which we need to qddress is whether o flat buyer who seeks to
espouse o cloim ogoinst the developer for deloyed posses.sion can
os q consequence of doing so be compelled to defer the right to
obtoin o conveyonce to perfect their title. ltwould, in our view, be
monifestly unreasonqble to expect thot in order to pursue o claim

for compensotion for deloyed handing over of possession, the
purchoset must indefrnitely defer obtoining a conveyance of the
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premises purchqsed or, if they seek to obtoin o Deed of
Conveyonce to forsake the rigit to cloim compensotion. This
basically is a position which thi NCDRC ha, ,rpoiri"i.'Wi ,or ro,
coununonce thot view.

35. The flot purchosers invested hord eorned money. lt is onty
reosonoble to presume thot the next logtcol stip is for thepurchoser to perfect the ritle to the premlses whiih hqie been
allotted under the terms of the ABA. But the submission of the
developer is thot the purchoser t'orsokes the remedy belore the
consumer forum by seehng o Deed ofConveyance. To octeot such
o construclion would leod Io on obsurd consequenLe ol tequit tne
the purchoser either to obondon a )ust clatm os o co'rd,t,on 1o,obtaining the conveyonce or to indelnitely deloy the execution oI
the Deed ofConveyonce pending protroctLd coisumer litigotion.,,

48. The authority observes that all the agreements/ documents signed

by the allottee reveals stark incongruities between the remedies

available to both the parties. In most of the cases these documents

and contracts are ex-facie one sided, unfair and unreasonable

whether the plea has been taken by the complainant/allottee while

filing its complaint that the documents were signed under duress or

not. The right of the allottee to claim delayed possession charges

shall not be abrogated simply for the said reason.

49. The complainant/allottee has invested her hard-earned money and

there is no doubt that the promoter has been enjoying benefits of and

the next step is to get their title perfected by executing a conveyance

deed which is the statutory right of the allottee. Also, the obligation

of the developer - promoter does not end with the execution of a

conveyance deed. The essence and purpose ofthe Act was to curb the

menace created by the developer/promoter and safeguard the

interests of the allottees by protecting them from being exploited by
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50.

51.
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the dominant position of the developer which he thrusts on the

innocent allottees. Therefore, in furtherance to the Hon'ble Apex

Court judgement and the law laid down in the Wg. Cdr. Arifur

Rahman (supra), this authority holds that even after execution of

the conveyance deed, the complainant cannot be precluded from his

right to seek delay possession charges from the respondent-

promoter.

G. Findings on the reliefs sought by the complainant

G.l Delay possession charges

Relief sought by the complainant: The respondent be directed to

pay 1-80/o interest on account of delay in offering possession on

amount paid by the complainant as sale consideration ofthe said flat

from the date of payment till the date of delivery of possession.

In the present complaint, the complainant intends to continue with

the project and is seeking delay possession charges as provided

under the proviso to section 18(1) ofthe Act. Sec. 18(1) proviso

reads as under.

"Section 78: - Return oJ omount ond compensation

18(1). lf the promoter fails to complete or is unable to give possession

ofan op0rtment, plot, or building, -

Provided that where on ollottee does not intend to withdraw

from the project he sholl be poid, by the promoter, interest for
every month of deloy, till the handing over of the possession, ot
such rqte as moy be prescribed,"
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52. Clause t4(al of the buyer,s agreement provides for time period for

handing over ofpossession and is reproduced below:

"14. POSSESSION

(a) Time ofhandingover the possession
Subject to terms of thts clouse and barrtng lorce majeure condittons,
and subject to the Altottee narirg compiiid w h Lt'll the Lernls antt
conditions ofthis Agreement, and not being in defoutt under ony oJ theprovisions of this Agreenent ond complianci with oll provtstons,
formolities, documentotion etc., os prescribed by the Company..fhe
C,ompany proposes to hond over the possessio, oy th" llnit *itnin 3A(Thirty Six) months from the date of stort of constructioi.., suOlect to
timely compliance of the provisions of the igreement by the Attottee.
The Allottee ogrees and understonds rhat thetompony sioll be entitled
to a groce period of S Ave) months, for opplying ind obtoining the
com pletion certncqtu/occupation certif; cate' in-respect of the IJ nit
and/or the project."

53. At the outset, it is relevant to comment on the preset possession

clause of the agreement wherein the possession has been subjected

to all kinds of terms and conditions of this agreement, and the

complainant not being in default under any provisions of this

agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this

clause and incorporation of such conditions are not only vague and

uncertain but so heavily loaded in favour ofthe promoter and against

the allottee that even a single default by the allottee in fulfilling

formalities and documentations etc. as prescribed by the promoter

may make the possession clause irrelevant for the purpose ofallottee

and the commitment time period for handing over possession loses

its meaning. The incorporation of such clause in the buyer,s

agreement by the promoter is just to evade the liability towards
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timely delivery of subiect unit and to deprive the allottee of his right

accruing after delay in possession. This is iust to comment as to how

the builder has misused his dominant position and drafted such

mischievous clause in the agreement and the allottee is left with no

option but to sign on the dotted lines.

54. Admissibility ofgrace period: The promoter has proposed to hand

over the possession of the said unit within 36 (thirty-six) months

from the date of start of construction and further provided in

agreement that promoter shall be entitled to a grace period of 5

months for applying and obtaining completion

certificate/occupation certificate in respect of said unit. ]'he date of

start of construction is 14.06.2013 as per statement of account dated

03.06.2027. The period of 36 months expired on 14.06.2016. As a

matter of fact, the promoter has not applied to the concerned

authority for obtaining completion certificate/ occupation certificate

within the time limit prescribed by the promoter in the buyer's

agreement. As per the settled law one cannot be allowed to take

advantage of his own wrong. Accordingly, this grace period of 5

months cannot be allowed to the promoter at this stage.

55. Admissibility of delay possession charges at prescribed rate of

interest: The complainant is seeking delay possession charges atthe

rate of 18% p.a. however, proviso to section 1.8 provides that where

an allottee does not intend to withdraw from the project, he shall be
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paid, by the promoter, interest for every month of delay, till the

handing over of possession, at such rate as may be prescribed and it
has been prescribed under rule 1S of the rules. Rule 15 has been

reproduced as under:

Rule 15, prescribed rote olinterest_ [proviso to section lZ, section
t g and sub-section (4) ond subiection (21 

"l,"rii"-isj-' 
"'

(1) For the purpose of provgo to section 12; section 18; ond sub-
sections (4) ond [Z) of section 19, the ,,interest ot the ,oeeprescribed,'shall be the State Bonk of tndo hghest morginol
cost o[ lending role +2 .:

provided thot in cose the Stote Bonk of lndio norqinol cost
oflending rate IMCLR) is not m use, it shatt te repticia iv sucn
benchmark lending rotes which the Stote Bor* ,i1 ini,r-ioy 1i,
from time to time for lending to the generol public,

56. The legislature in its wisdom in the subordinate legislation under the

rule 15 of the rules has determined the prescribed rate of interest.

The rate of interest so determined by the legislature, is reasonable

and if thr: said rule is followed to award the interest, it will ensure

uniform practice in all the cases.

57. Taking the case from another ahgle, the complainant_allottee was

entitled to the delayed possession charges/interest only at the rate

of Rs.7.stl/- per sq. ft. per month as per relevant clauses of the

buyer's agreement for the period of such delay; whereas, the

promoter was entitled to interest @ 240/0 per annum compounded at

the time of every succeeding installment for the delayed payments.

The functions of the authority are to safeguard the interest of the

aggrieved person, may be the allrttee or the promoter. The rights of
the parties are to be balanced and must be equitable. The promoter
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cannot be allowed to take undue advantage of his dominate position

and to exploit the needs of the home buyers. This authority is duty

bound to take into consideration the legislative intent i.e., to protect

the interest of the consumers/allottees in the real estate sector. The

clauses of the buyer's agreement entered into between the parties

are one-sided, unfair and unreasonable with respect to the grant of

interest for delayed possession. There are various other clauses in

the buyer's agreement which give sweeping powers to the promoter

to cancel the allotment and forfeit the amount paid. Thus, the terms

and conditions of the buyer's agreement are ex-facie one-sided,

unfair and unreasonable, and the same shall constitute the unfair

trade practice on the part of the promoter. These types of

discriminatory terms and conditions of the buyer's agreement will

not be final and binding.

58. Consequently, as per website of the State Bank of India i.e.,

the marginal cost of lending rate (in short, MCLR)

as on date i.e., 22.07.2027 is 7.30%. Accordingly, the prescribed rate

of interest will be marginal cost of lending rate +2o/o i.e.,9.300/0.

59. The definition of term 'interest' as defined under section 2(za) ofthe

Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default, shall be equal to the rate of interest

which the promoter shall be liable to pay the allottee, in case of

default. The relevant section is reproduced below:
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"(za) "interest,, means the rotes ofinterest payable by the promoter orthe olloltee, as the case moy be.
Explono on. -For the purpose oJ thts tlause-(i) the rote of interest chirgeoble lrom the allottee by thepromoter, in cose ofdefoult. sholl be equal to the rote of niterest

which the promoter sholl Le lioble to poy the oilottee,-;n ;ose oJdefautt
(ii) the interest poyable by the promoter to the ollottee shall be

fr,om the dote the promoter receNed the amount or ony part
thereof ult the dote the omount or port ,n"ri"i irii'i**"
thereon is refunded, ond the rr,rerest payobrc ayii" iti"ri* *
the promoter sholl be from the dote ihe ottitt"" i"iuttr,,
payment to the promoter till the dorc it 6 paid;,

60. Therefore, interest on the delay payments from the complainant

shall be charged at the prescribed rate i.e., 9.30olo by the

respondent/promoter which is the same as is being granted to the

complainant in case ofdelayed possession charges.

61. On consideration of the documents available on record and

submissions made by the parties regarding contravention as per

provisions ofthe Act, the authority is satisfied that the respondent is

in contravention of the section 11(4)(aJ of the Act by not handing

over possession by the due date as per the agreement. By virtue of

clause 14(al of the buyer,s agreement executed between the parties

on 13.05.2 013, possession of the said unit was to be delivered within
a period of 36 months from the date of start of construction i.e.
'1,4.06.2013. As far as grace period is concerned, the same is

disallowed for the reasons quoted above. Therefore, the due date ot

handing over possession comes out to be 14.06.2016.In the present

case, the complainant was offered possession by the respondent on

Complaint No. 4062 of2020
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12.72.2078. Subsequently, the complainant has taken possession of

the said unit vide unit handouer letter dated 08.02.2019 and

thereafter conveyance deed was executed between the parties on

26.02.201-9. The authority is of the considered view that there is

delay on the part of the respondent to offer physical possession of

the allotted unit to the complainant as per the terms and conditions

of the buyer's agreement dated 13.05.2013 executed b€'tween the

parties.

62. Section 19[10) of the Act obligates the allottee to take possession of

the subject unit within 2 months from the date of receipt of

occupation certificate. In the present complaint, the occupation

certificate was granted by the competent authority on 05.12 2018'

However, the respondent offered the possession of the unit in

question to the complainant only on 12.1'2.2078. So, it can be said

that the complainant came to know about the occupation certificate

only upon the date of offer of possession. Therefore, in the interest of

natural iustice, he should be given 2 months'time from the date of

off'er of possession. These 2 months' of reasonable time is being given

to the complainant keeping in mind that even after intimation of

possession practically he has to arrange a Iot of logistics and

requisite documents including but not limited to inspection of the

completely finished unit but this is subiect to that the unit being

handed over at the time of taking possession is in habitable
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condition. It is further clarified that the delay possession charges

shall be payabre from the due date of possession i.e. 14.06.2016 tirl
the expiry of 2 months from the date of offer of possession

(12J,2201,8) which comes out to be 1z.oz.2ot9.

63. Accordingly, the non-compliance ofthe mandate contained in sectlon

11(41(aJ read with section 18[1) of the Act on the part of the

respondent is established. As srrch, the complainant is entitled to

delay possession charges at prescribed rate of the interest @ 9.30 o/o

p.a. w.e.f. 14.06.20j.6 till 1,2.02.2019 as per provisions of section

18(1) ofthe Act read with rule 15 ofthe rules.

H. Directions ofthe authority

64. Hence, the authority hereby passes this order and issues the

following directions under section 3 7 of the Act to ensure compliance

of obligations cast upon the promoter as per the function entrusted

to the authority under section 34(0:

i, The respondent is directed to pay the interest at the prescribed

rate i.e. 9.30 0/o per annum for every month of delay on the

amount paid by the complainant from due date ofpossession i.e.

14.01i.2076 till the expiry of 2 months from the dare of offer of
possession i.e. 1,2.02.2019.The arrears of interest accrued so far

shall be paid to the complainant within 90 days from the dare of

this order as per rule 16(2J of the rules.
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The respondent shall not ch

which is not the part ofthe

is not entitled to clai

complainant/allottee at any

of the buyer's agreement as

Court in civil appeal no

14.72.2020.

Complaint stands disposed of.

File be consigned to registry.

\)-t'
(Viiay Kumar Goyal)

Member
Haryana Real Estate Regula

Dated: 22.07 .2021

65.

66.
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anything from the complainant

yer's agreement. The respondent

holding charges from the

nt of time even after being part

er law settled by hon'ble Supreme

. 3864-3899 /2020 decided on

(Dr. K.K. Khandelwal)
Chairman

Authority, Gurugram
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