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AUTHORITY, GURUGRAM

Complaint no. 4299 of 2019
Date of first hearing: 17.12.2019
Date of decision 23.02.2021

1. Vimal Chandok

2. Vaishali Chandok

Both R/0 26/4, Ground Floor, DLF Phase-III,

Chakarpur (74), Gurugram-122002 Complainants

Versus i .1_:,.;\.
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Regd. Office: 115, Ansal Bhawan, 16, \+

K.G. Marg, New Delhi-110001. . .~

2. Samyak Projects Pvt. Ltd.

Regd. Office: 111, First Floor,

Antriksh Bhawan,22, K.G. Marg,

New Delhi-110001 Respondents

CORAM:

Dr. K.K. Khandelwal Chairman

Shri Samir Kumap ; Member

APPEARANCE:

Adv. Garv Malhotra Advocate for the complainants

Adv. Gagan Sh

1. The prese]
complaina

(Regulatio

arma Advocate for the respondent

ORDER

nt complaint dated 11.09.2019 has been filed by the
nts/allottees under section 31 of the Real Estate

n and Development) Act, 2016 (in short, the Act)
!
|
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read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act Iwherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions to the allottees as per the flat

buyer’s agreement executed inter se them. |
A. Unit and project related details

2. The partic '__"_:I";:‘ thg,detalls of sale consideration,

the amount paid. by the complamants, date of proposed
handing over the 'pr,osseggg?gg,_‘_,g%{ay”perlod, if any, have been

detailed in the following tabular form:

1. | Name and location of the | “The Fernhill” in Village

project Mewka, Sector 91,
A { Gurugram
2. | Projectarea /.. ™ .| 14.412 acres
Nature of the f)t"b]'ec':t | Residential Project
4. | DTCP licetiseno. "% 1 " |48 0f2010 dated
Pl S B Eikioego10
DTCP license validity status 20.06.2016
Name of licensee AN * | Aravali heights
infrastructure pvt. Itd and
ors.

5. HRERA  registered/ not | Registered vide no.
registered 392 of 2017 [Phase-I]
& 389 of 2017 [Phase- 1]

RERA registration validup to | 31.12.2019 [Phase-I]
31.12.2020[Phase- 11]

6. | Date of allotment letter 15.06.2011
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!
1

[Page 26 oﬁ complaint]
7. | Unit no. 0704-F-0404
[Page 41 ot? complaint]
Unit area 1348 sq. ft.
Payment plan Construction linked plan
[page 63 of complaint]
10. | Date of execution of flat buyer | 10.07.2013
b o o o [page 39 of complaint]
11. | Total consideration Rs. 44,03,131/-
R [as per cus;gomer ledger
dated 19.08.2019 at page
\ {71 of complaint and
£ 24| confirmed Ey respondent
G ?%“ on page 4 df reply]
12. | Total amgunf pald by the i Rs 37,67, 530 81/-
complalnaljts | [as per customer ledger
1 ' | dated 19.08.2019 at page
Aot | 77 of complaint and
1%\ , | confirmed by respondent
) on page 4 of reply]
13. | Commencement of 14.08.2014
construction (as per customer ledger
dated 19.08.2019 at page
L B . 77 of complaint)
14. | Date oﬁd'elivery.fpf §o§§e$;$i'bn . 14.02.2019
(Clause 5.1 - 48 rr}onth's il _ (Note: Calculated from the
months grace period from date | 4,44 of commencement of
of execution of agreement.or ' /| . . e tion ie.
commencement of construction 14.08.2014)
whichever is later) ;
15. | Delay in handing over 2 year 9 days
possession till date of decision
i.e. 23.02.2021
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B. Facts of the complaint.

3. The complainants submitted that the respondents launched a
new residential project called "THE FERNHILL" in Sector 91,
Gurugram, Haryana & had published many advertisements for
the project to attract the public at large. An initial Booking
amount of|Rs 4,00,000 was paid by the complainants to the
respondents from 21. 04 201;1, to 31 08.2011 for the allotment.

Further Rs §3/ Rs. 3,89,429.17 and Rs

25,182.75| on 04.07.20:1:_;1\, st.ox&zm 1, 05.08.2011 and
05.08.2011 respett}iv-ely at-’_g}_gé tﬁne éf allotment. In addition,
Rs 26,019.77 as Pi.Cl to@é;é‘é)fbook’ing of flat having super
area admeaéuring 1348 square feet approximately (125.23
Square Meters] and basm sale price (BSP) of Rs 2816 /- per
square feet (equwalent tq Rs. 261 61 per square meter) plus
exclusive right to use the parlung&-Sﬁace in the project.
4. The complalg?anéts. further submitted th‘at a flat buyer's
agreement was made and executed between the respondents
and complainants on iO.’07.2013 for flat bearing no: 0704-F
0404 on the 4t floor. The complainants opted for construction
linked plan of payment and as per the para 5.1 of the flat

buyer’s agreement, the possession of the unit was to be

handed over within 48 months years, with a six months grace
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reon from the date of execution of the flat buyer’s
,1.e., by 10.01.2018.
lainants submitted that on 19,08.2019 the
ts received a ledger by the respondent no.
eflecting all the payments made and payments due
customer ledger.
inants further s-ubmitted that they approached the
s time and agjm seekmg the information and

le pm]ect and dgte&yof ollffer of possession of the said
%ft?r_: rgp@gate@wgey;rlmd)ers J:_h_e _ﬁfpondents assured
wijl il':uﬁ;dover of pds:séssio_n sr'ofon. Moreover, the
tszrjepfesented and assured that they will hand over
sion very soon. Itis pertment to note that no offer of
has been made till date despite all obligations and
bemg met w1th by the complalnants in time as and

N Nss

r“éespogdenﬁs

ainants stated that the possession is delayed by
e than ;ovrie and '«ha‘zif‘years and despite facing serious
n account of the delay, the complainants do not wish
iw from the project but should be paid delayed
charges/ interest as prescribed under the Act. The
nts had complied with all the terms and conditions

buyer’s agreement, but the respondents failed to
| Page 5 of 23
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ith their part of the contractual obligations and thus

ompensation for delayed possession from the due
session till date. It is pertinent to mention here that

dents have not honoured their part of commitment

>d interest @24% for each small delay in payment

been also promptly paid. The flat buyer’s agreement

Or payment ofRleper square feet per month for
nding over oftheﬂat but it may be noted that this is
adequate and ‘one Slded condltloh which has
d th;e respondents to delay the handover of flat. Till
lount has been paid back to the complainants and
d;nfs -are enjoying the hard-earned money of the
nts f@r%r}eeafly gast mo;e ﬁh;an Elght plus years.

ompléznar{:s ﬁlso subrruttéd that the respondents
e complalnants on Super Built-up area whereas as
W Act the gasf; s;léPrace IS llable to be paid on the
a only. This is a clear and blatant violation of the
rules and object of the Act. This is also violation of

(4) (a) of Haryana Real Estate (Regulation and
:nt) Rules, 2017.
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C. Relief sought by the complainants:
The complainants have sought following relief(s):

(i) Direct the respondents being jointly and severally liable
to pay the complainants as they are entitled for delayed
possession charges at prescribed rate of interest i.e.
10.75% per annum w.e.f 10.01.2018 as per the provisions
of section 18 (1) of the Real Estate (Regulation &
Develppment) Act, ZO-Lﬁ-offqr of possession.

9. On the date of hexgrin{ﬁf%ﬁ’é?%uglority explained to the
respondent/prplﬁ.g.;'ézfﬁiaﬁ'éﬁ%-;fdlﬁi‘e.l'p.t:bnt-raventioné as alleged to
have been committ%d iﬁi"f?élﬁﬁdﬁ5?fo section 11(4) (a) of the Act
to plead gu iltyfé;rgnot to plead gliiltjr.

10. However, |despite notice neither respondent no. 2 put in

appearance nor filed éiny reply.

D. Reply by the respondent no.1 .
Respondent no.1 has filed I;ep%y and has contested the complaint on
the following grounds. IR e,

i. That instant complaint filed by the complainants is false,
frivolous, baseless and nothing but gross abuse of the
process of law. It has been filed with the sole purpose of
harassing and extracting unlawful gains from the
respondent company. It is submitted that the main intent
of the legislature in enactment of the RERA Act, 2016 was
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to provide relief to aggrieved buyers/customers however,
same cannot be misused by wishful buyers/customers to
arm-twist the builders into extracting unlawful gains and
wriggle out of their contractual liability. Also, before
arriving at any decision this Hon’ble Authority is
mandated to apply the principle of natural justice and take
a just and valid decis‘ion-ﬁn the case at hand,

w»:»

ii. The present complai{énmtwlsml;%able to be dismissed as the
same has be§n _ﬁled \«\ilthout any valid or tenable cause of
action, The conductofthe respondent has been in
consonaﬁﬁ-é with the terms and conditions agreed
between the partles and the cemplamants are trying to
wriggle 0u°t of her responSIb;llty by making false and
baseless allega?og§ ’gga;}h&st the réspondent company.

iii. It is submitted ghavt ';he present complaint has been filed
prematurely well before the agreed ciate for handover of
possession of the flat/unit in dispute. That seeing the
downtur.n' in the real estate market the complainants are
unwilling to make further payments against the
provisionally allotted unit and has approached this
Learned Authority to extract refund of the deposited

amount and other unlawful gains from the respondent

company and has filed the present Complaint prior to

. Page80f23
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 of any cause of action in its favour or against the
1dents.

the complainants approached the respondent
ny in the month of April, 2011 and applied for
1g of a unit in the "Fernhill Project” at Gurgaon,
na by filing application form dated 20,04.2011.
based on the -representation made by the
ainants in the gfglzwéig application, a ﬂat/umt no.F-
n Tower-F Phasﬁ 2 ef the Project was provisionally

d m name of the complamants for a total sale

eeat.;»on of Rs.44,0/3,;13\1;/- plus GST as applicable

and an all'otrnent letter dated 25.08.2011 was duly issued

in name of predecessor of the complainants in this regard.

Thereclfter a Flat Buyer Agreement (“FBA") dated

10.07.

?013 ~was also executed between the parties
g ”??”‘ z"zﬁ | . | "%zs i

stipulatlng all tiie relevant ﬁ‘erms and conditions. An

addendum dated 29 0#7 2014 was also entered into

between the partles

That the respondent company in its standard flat buyer

agreement, by way of clause 5.1 provided for the timeline

for ha

ndover of possession of the units to its various

buyers. As per said clause 5.1, the handover of the units

was to

be calculated from the date of execution of the Flat
|
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Agreement or from the date of commencement of

construction of the particular tower/block in which the

said unit is situated subject to sanction of the building

plan, whichever is later.

That due to delay in sanctioning of the building plan,

license etc, on account of environmental clegrance issues,

increa

sed FAR and othe-r technical issues, that were

beyond the reasan%ble gentrol of the respondent

i gmﬁg

company, the. constructleq of the Tower-H| consisting of

the p

rov151onally allottei;l uril; of the complainants

commenced sometime later than the date of execution of

the FB

§ ‘( 1

A. It i’s pert'lﬁ_:'nent to_'_me_ntlpn that postissuance of the

license for develogpment of the pro;ect by the concerned

authorities, the respondent aIso got lssued layout plan and

zoning plan and the respo‘n‘dent was fully committed to

compl

ete th‘;e prO]ect on #ne However, the construction

and development act1v1t1es _qf the project came to a

standstlll due to a Government notification wherein the

Government notified some part of the project to be

covered under newly notified green belt. that due to this

environmental notification hindrance the project got

delayed and only after great persuasions and follow ups

the issue got resolved and respondent could move ahead
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with the construction and development work. The license

dated

21.06.2010, show cause notice dated 17.05.2013,

approval letter dated 04.06.2013 & 03.12.2013, letter

dated

22.07.

17.10.

03.12.2013 & 27.05.2014, request letter dated
2014 and environmental clearance letter dated

2014 were issued for the present matter.

That on the present date l:]}e Phase 1 of the pro;ect stands

almost completed wlth const}‘uctlon work of Phase 2 also

going

¥is éeu Fapr) f

on at a very fasj spﬁce Itis submltted that out of

total 14 (fourteen) towerﬁ, Tower—N and Tower-P along

with lift facilities are fully completed and occupancy

certificate "'.'h-as also;been applieq for the same. The

structure of the tower F lS complete, and the

intern

tower

i i é

.al/fmlshmg work 1sI gomg on at a fast pace. The

is llkely to be completed and offered for possession

within next 51x (61 l‘rtonths

That the handover of possession of the unit to the

compl

ainants was also subject to complete payment of the

basic sale price and other charges due and payable up to

the date of possession according to the payment plan

applic

of the

able to him/her (Clause 4.3). That timely payment

instalment amount was the essence of the contract

however, the complainants have failed to honour the
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That out of total sale consideration of

03,131/- and GST as applicable for the unit/flat,

only a sum of Rs.37,67,530.00 has been re;ceived by the

respondent.

That the respondent company has also g{)t the project

registered under RERA, Haryana as per REPA Guidelines

and norms, wherein a RERA registration Certificate dated

22.12.

Phase

2017 with vah@ity dp to 31st December, 2020 for

- 2 of the PM]ECt l'faf been duly issued in favour of
/. g -

'w\
é’ % K |

the reSpoﬁgent cgmpany‘ hﬁ‘t as per the said RERA

Certificate the respondent is liable to complete the said

project by the en_gi of December 2020 and handover the

units/flats to respective buyers/allottees. That the said

RERA

registration certificate is also available on the

official website of RERA; Haryana.

i

|
It is subxjgitt_ed that it cannot be said that the respondent

company has breached any terms or conditions agreed

between the parties and that there is any delay in

handover of possession of unit to the complainants. That

as on

the present date the terms of the FBA still subsists

and the respondent company is contractually liable,

obligated and committed to complete the construction

work

of the project and handover the possession of the
| Page 12 of 23
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subject unit complete in all respect to the complainants.

That the respondent company has neither violated the

terms

of the FBA nor the provisions of RERA and even if

this Learned Forum adopts either of the above stated two

approaches then still the respondent company cannot be

held liable for any alleged default/delay in handover of

possession of the I"lu:ru;n’/fi‘la’t‘r 2

That without preju_gg

| gvgen if it is assumed but not
AN |

admitted that there has beTn some delay in completlon of

the project attrlbutable to 'the respaﬁdent company then

also there is an approprlate mutually agreed alternate

remed

Clause 9. \F

& i
e N

y prwﬁded m sald FBA in form of clause 9.12

§
&
EE

“That it. Js Glggi"lya‘greed and understood that it for
any reason;. tﬁe@mpanywmot:n a position to deliver
the allotted unitasapplied for and agreed hereto, the
Compqm at itsusole discretion, shall consider for
de!:verihg any aftemati?e ﬂat in the said residential

= e

That the answering respondent has never refused to abide

by the
acted k

with t

absenc

contractual obligétibns on its part and has always
sonafide and in good faith. There was/is no occasion
he complainants to file the present complaint in

e of any valid or tenable cause of action.
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1 of the authority

al jurisdiction

tification no. 1/92/2017-1TCP dated 14.12.2017
Town and Country Planning Department, the

1 of Real Estate Regulatory Authority, Gurugram
tire Gurugram District for all purpose with offices

| Gurugram, In the p"resent case, the project in

5 situated w1J ;Qmwanmng area of Gurugram

L

jurisdiction to, deal W1th me present t:omplamt

E.Il Subj
While filing
complaint
he has n
maintainak
decide the
by the pro1
Land Ltd,
compensat
officer if pu

decision of

Estate App

ject matter ]urlsdlction

g reply, 1t is contended by the respondent that the

ﬁled 15 not mamtalnable for the desired relief but

ot pleaded as to how the complaint is not

)le. The authorlty has complete jurisdiction to

Y A TR ETEEY

complaint regardlng non-compliance of obligations

moter as held in Simmi Sikka v/s M/s EMAAR MGF
(complaint no. 7 of 2018) leaving aside

ion which is to be decided by the adjudicating

irsued by the complainants at a later stage. The said

the authority has been upheld by the Haryana Real
ellate Tribunal in its judgement dated 03.11.2020,

| Page 14 of 23
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in appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd.

V. Simmi Sikka and anr.

F. Findings on the relief sought by the complainants

Relief sought by the complainants: The respondents be

directed t
complaina

charges at

o being jointly and severally liable to pay the
nts as they are entitled for delayed possession

prescribed rate of int_erest i.e. 10.75% per annum

w.e.f 10.01.2018 as per gh&prdvi’mam of section 18 (1) of the

Real Estat

e (Regu!a;gidr;‘;9&’.-.]i)§$:;re%0pplgnt] Act, 2016 offer of

possession.. | =y Al

13. In the pres
with the p
provided 1
18(1) prov

“Sectic

18(1).
posses!

...........

14. Clause 5.]
provides |

below:

§ . I . E By %
ent cognplaint_, the complainants intend to continue

1 &

roject and is §ee1{ing' de:TAa'ly possession charges as
inder the proviso to section 18(1) of the Act. Sec.

/iso reads as under.

i
T |

n 18: < Return af.amo]ntfand compensation

If the promoter fails to complete or is unable to give
sion of an flat, plot, or building, —

................

Provided that where an allottee does not intend to
vithdraw from the project, he shall be paid, by the
yromoter, interest for every month of delay, till the
\anding over of the possession, at such rate as may be
yrescribed.”

| of flat buyer agreement (in short, agreement)

for handing over of possession and is reproduced
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“5.1 POSSESSION

(a) ime of handing over the possession

Subject Clause 5.1.:

“Subject to clause 52, and further subject to all the
buyers/allottees of the Flats in the said Residential Project,
making timely payment, the Company shall endevour to
complete the development of said Residential Project and
the| said Flat as far as possible within 48 (Forty Eight)
months, with an extended period of 6 (six) months, from the
date of execution of this f}greement or from the date of
commencement qof construction of the | particular
Tower/Block in which the said unit is situated subject to
sanction of the building pla? whfchever is later.”!

The authority has gone thrqugh the possessmn clause of the
agreement and observe that t:hp possessmn has been subjected
to all kinds of geréms and condqtn@ns of thiya‘greaement and the
complaincmts no% belng lf’i defau\t uhder any provisions of this
agreement and compllance with all provisions, formalities and
documentation as Qrescr‘lbed by the promoters The drafting
of this clause and mcorpoi'atlon o?such conditions are not only
vague and u;}ce;'tam but se HLeaVlLy loaded in favour of the
promoters and agalnst the allorttees that even a single situation
may make the possessmn clause irrelevant for the purpose of
allottees and the committed date for handing over possession
loses its meaning. If the said possession clause is read in
entirety, the time period of handing over possession is only a

tentative period for completion of the construction of the flat

in question and the promoters are aiming to extend this time
Page 16 of 23
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efinitely on one eventuality or the other. Moreover,

the said clause is an inclusive clause wherein the numerous

approvals

have been mentioned for commencement of

construction and the said approvals are sole liability of the

promoters for which allottee cannot be allowed to suffer. It is

settled proposition of law that one cannot get the advantage of

his own fa

agreement

towards t

ult. The incor‘po;"ati_é_q.‘_o_f such clause in the buyer’s

I 4
e 0o |
G

by the pror;__lc_;;;gxs;:_i_,? just to evade the liability

mely dellvgry of sub]ect unit and to deprive the
£

3‘ &

ﬁé
allottees of hls r;gﬁl; ﬁccrumg aft@r &eIay lh possessmn This is

just to co

dominant

agreement

the dotted

Admissibi

was execu

agreement,

L y,

mt___nenté as to hpw t;he bulld_el_;s have misused his
p()':Si_lﬁi_Oi’l a_r__l__,c_i draftedsuch mischievous clause in the
and the allottee is left with no option but to sign on
lines. | ¥

lity of grace perlod The flat buyer’s agreement
ted oﬂ 10. 07 2013 apd as per clause 5.1 of the said

: T

the promoters have proposed to hand over the
=3l JIC 1 LI /AN

possession of the said unit within 48 .(:Forty Eight) months,

with an extended period of 6 (six) months, from the date of

execution

of this agreement or from the date of

commencement of construction subject to sanction of the

building plan whichever is later. The due date of handing over

possession has been calculated from the date of construction.
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In the present case, the promoters are seeking 6 months’ time

as grace period. The said period of 6 months is allowed to the

promoters for the exigencies beyond the control of the

promoter

be 14.02.2

Therefore, the due date of possession comes out to

019.

Admissibility of delay possession charges at prescribed

rate of

interest: Tha"_e"iﬂ'ptginants are seeking delay

possession charges at thef@&@ ?f %0 .75% p.a. hOWever proviso

to section

18 provu:lgg that‘ where anallottee dpes not intend

M-2I

to withdraw from the mgro;c?cg,, he shall be paid, by the

promoters, i__ﬁtzgrgst for every month of delay, till the handing

over of po

ssession, at such rate as may be prescribed and it has

been prescrlbed under lule 15 of the rules Rule 15 has been

reproduce

Rule 5

19]
(1)

The legisl;

under the

d as under Rt \ B

v ¥ | n "
>’ o 1) .
e il . | - N b

.1 Prescribed“i'at:e oﬁ-iﬁter‘é?t- [Proviso to section 12,
section 18 and sub-section (

) and subsection (7) of section

Forthe purpose of proviso to section 12; section 18; and
sub-sections|(4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.

ature in its wisdom in the subordinate legislation

provision of rule 15 of the rules, has determined the
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prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs. Simmi Sikka (Supra) observed as under: -

"64. Taking the case from another angle, the allottee was only
entitled to the delayed possessmn charges/interest only at the
rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for thsperjo of such delay; whereas, the
promoter was entitled: to interest @ 24% per annum
compounded at the tlmé‘oﬁagméucceedmg mstairqen t for the
delayed payments: The functions of theA uthority/Tribunal are
to safeguard the%mtergsa%ﬁsmg gk{eved person, may be the
allottee or the promoter. The ri hts.of the parties are to be
balanced grgd must be f‘equ.'tabile The, promoter cannot be
allowed td’ take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent i.e., to
protect the interestof the consumers/allottees in the real estate
sector.| The clauses of the Buyer's Agreement entered into
between the parties are one-sided, unfair and unreasonable
with respect to'the grant of fpterest for delayed possession.

There qre various.other clauses inthe Buyer’s Agreement which
give sweeping powers.to. the prometer to cancel the allotment
and forfeit the amount paid. Thus, the terms and conditions of
the Buyer erement datgd 05*0.5 .2014 are ex-facie one-sided,

unfair and unreasonable, and the same shall constitute the
unfair *radeprqcaqg on the part of the promoter. These types
of discriminatory | terms ‘and. r:qndmpns of the Buyer'’s
Agreement will not be final and binding.""

18. Consequently, as per website of the State Bank of India i.e,,
https://sbl.co.in, the marginal cost of lending rate (in short,
MCLR) as pn date i.e,, 23.02.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate

+2% i.e., 9.30%.
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19. The definition of term ‘interest’ as defined under section 2(za)
of the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, Sh&ill! be equal to

the rate of

the allottee,

interest which the promoter shall be liable to pay

in case of default. The relevant section is

reproduced below:

“(za)

promoter or the allotteg, as ‘the.
Explanation. —For the purp

linterest” meansthe rakes‘ of interest payable by the
_cg.‘se may be.
this clause—

(i) the rate of mtere:stfh&%&able from the aHdttee by the
promoter,in case of default, shall be equal t the rate of
interest which the prdniott’r shall'be liable to pay the
a!!ot:ee, in case of default;

(ii) thegngeresr payable by the promoter to the aA!ortee shall
be from the date the promoter received the amount or
any part thereof till the date the amountor part thereof
and interest | thereon is reﬁ.mde,d and the interest
payap_]eby the allottee to the promﬁger shall be from the
date the allottee defauftsm paymentto the promoter till
the datelit is paid;”

20. Therefore,| interest on  the. delay payments from the
complainants shall be char.gijeid at the prescribed rate i.e.,
9.30% by thei?ﬁreﬁjzo_n'd.ents/prgltrno’g:ecs which is the same as is
being granted- to ‘the complainants in case of delayed
possession charges. |

21. On consideration of the documents available on record and
submissions made by both the parties regarding

contravention of provisions of the Act, the authority is satisfied

that the respondents are in contravention of the section

11(4)(a) of

the Act by not handing over possession by the due
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date as per the agreement. By virtue of clause 15(a) of the
agreement executed between the parties on 10.07.2013, the
date of commencement of construction is 14.08.2014. The
possession of the subject unit was to be delivered within 48
months from the date of execution of agreement or
commencement of construction whichever is later. The date of
construction being later thap«date of agreement. Therefore,

'§ “s

the due date is calculat%’ : %date of constructlon which

comes out to be 14 08 A!s'?far as grace period is
concerned, the same is ellowed for llthe reasons quoted above.
Therefore, the- glue dage of .handlng over possession is
14.02.2019. g'T‘.hc'a respc;nde?nts have failed to handover

possession of the sub]ect flat tlll date of this order.

Accordingly, it is the fmlﬂre«of the resgondents/promoters to

.' %a«f‘ f"§,5§k i, s

ygélw

fulfil its obllgatlons and respolngz}nhllltles as per the agreement
to hand over tlie pogseissjonﬂ lethln the gstlpulated period.
Accordingly,, ;the non- comphant:e of the mandate contained in
section 11[4)[a) read with prowso to section 18(1) of the Act
on the part of the respondents is established. As such the
allottees shall be paid, by the promoters, interest for every

month of delay from due date of possession i.e., 14.02.2019 till

the handing over of the possession, at prescribed rate i.e., 9.30
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% p.a. as per proviso to section 18(1) of the Act read with rule

15 ofther

ules.

Directions of the authority

22. Hence, the authority hereby passes this order and issues the

il.

iii.

following

complianc

directions under section 37 of the Act to ensure

e of obligations cast upon the promoter as per the

function entrusted to the au@hdrlty under section 34(f):

presc

from

The respondents af@i@ﬁ‘mgd to pay 1nfterest at the

ribed rate of 9. 30% p,a for every month of delay
the due/date of possession i.e., 14.02.2019 till the

date of h,apéing over pps;session %vi}thin a period of 90

days from'-daite of this order and iﬁfce'r-'est for every month

of delay shai‘ll be{pald L;y the promQters to the allottees

before 10t of thq subse@pn%month as per Rule 16(2) of

the rules.

comp

The resﬁuﬁdents“ shall not charge anything from the

lainants which is_not the part of the buyer’s

agreement.

The ¢

any,

omplainants are directed to pay outstanding dues, if

after adjustment of interest for the delayed period

within a period of one month after adjustment of arrears

of int

erest in his account.
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23. Complaint

24. File be con

(Samik( Kumar)

Member

Haryan

@ GURUGRAM

stands disposed of.

signed to registry.

Complaint No, 4299 of 2019

(Dr. K.K. Khandelwal)
Chairman

a Real Estate Regulatory Authority, Gurugram

R

Dated: 23.

JUDGEMENT UPLOADED ON 07.09.2021
¥ il ‘*"%
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