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ORDER

1. The present c¢oniplaint datecl 26.11,2018'has been filed by the
complamants/alldttees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed
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that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Actor
the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se.

- A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount

paid by the complainants, date Qﬁproposed handing over the

possession, delay perm&ﬁﬁ i‘% have been detailed in the

;J;

following tabulapformm: 44 L84 :
S.No| Heads ' * = 4 oI Information
1. | Project na‘rgle and lgzcatlon ™ “Skyz”, Ramprastha,
Sector 37 D, Gurugram
2. |Projectarea | | | 60.5112 acres
3. | Nature of the project = Group Housing Complex
4. | DTCP license no.and validity statug 33 of 2008 dated
| 00 119.02.2008 valid till
g 18.02.2025
5. |Nameoflicensée © % 1 | 7} Ramprastha builders
A & I | Private Limited and
S A others.
6. | RERA Registered/ not registered—| Registered vide no. 320
: " 0f 2017 dated
17.10.2017
7. | RERA registration valid up to 31.03.2019
8. | Extension RERA registration EXT/122/2019 dated
12.06.2019
9. |Extension RERA registration 31.03.2020
valid upto
10. | Unit no. G-04, ground floor,
Tower- B
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[page no. 33 of complaint]
11. | Unit measuring 1725 sq. ft
[Super area]
12. | Date of execution of apartment 22.12.2011
buyer’s agreement [page no. 29 of complaint]
13. | Payment plan Construction linked
payment plan
[page no. 60 of complaint]
14. | Total consideration Rs.70,14,525/-
AR | [as per schedule of
3 zi;i it payment page 60 of
AR complaint]
15. | Total amount paid biz the i | Rs.61,40,242/-
complainants | IR ¢ “|.[as per payment schedule
AR s f "+, /| and receipt information
e dated 19.12.2018
' annexure R/2 page 45 of
%»” reply and alleged by
' Wl |complaint]
16. | Due date ofpelmery of | 1| Il 1}/31.08.2014
possession as per clause 15(a] B &)
the apartment hnyer agreeme nt [Néte: -/Grace period is
31.08.2012,plus 120 days gra‘(e | Mot allowed]
period for applyingand ebtalmng
occupation certificatesin gr'oup
housmg colonyi|
[Page 43 of complamt?é
17. | Delay in handing over possession 6 years 10 months and 30
till date of this order i.e, days
30.07.2021
Facts of the complaint

The complainants have submitted that they have approached

promoter, through their agents, for allotment of flat in

question in the project “Skyz" and the promoter vide receipt
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dated 13-05-2011 accepted booking of flat in the project
“SKYZ” in Tower No - B, flat No 004 on ground floor having size
of 1725 sq. ft. situated at sector 37D, Gurgaon, Ramprastha
City for a total consideration of Rs.70,14,525/- including
service tax on-payment plan annexed with apartment buyer
agreement. The complainants, therefore, deposited a sum of

Rs.5,66,214/- on 11.05, 2011 towards booking amount duly

o
, 4 1:__

accepted by the promoterwg;é%%%.._ﬁ%
That subsequent to, deposd of booking initial amount, the
allotment letter dated 13, 05 2011 was 1ssued in favour of the
complainants .a:ld further entered mto an apartment buyer
agreement dated 22,12.2011, :

That in the 'said .apartment buyer agreement, payment

schedule was annexed for payment.of entire consideration of

Rs 70,14,525/- indludiﬁg ‘basic sale price, external

. | e
o & 8 §& i
-

development charges, infrastructure devélopment charges,
preferential locatmn charges, interest free maintenance
security, service tax, landscape electric sub-station charges,
firefighting charges, power backup charges, car parking space
at basement area. The payment plan is integral part of
apartment buyer agreement dated 22.12.2011.

The complainants submitted that they also took loan of Rs

400000/- from LIC HFL (LIC Housing Finance Limited) and
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amount of Rs.31,09,909/- was disbursed by LIC HFL against
the property in favour of promoter. They have paid the interest
at the raté of 11.90% per annum. The loan was subsequently
transferred to HDFC Ltd at 10.5% interest. Thereafter, they
have paid Rs.6140242/- including the loan amount as per the
details below and the promoter received 87.5% of the total
consideration. S

7. Thatthe promoter vide der%ia:;id}[étter dated 21.10.2016 raised
demand of Rs. 70{102 /- tqwards VAT on the sale of flat under
Amnesty Scheme by Hargagd Gq;yernnfent

8. Thatas the compllamants were need of residential flat to meet
the requlreryent of E_,grn:meg family geeds, they anxiously
waited for pos;s-ess'ion' to be delivered as pef’ the schedule and
visited the site many times. lt: isfno“#éwo;thy that initially at the
time of purchase of fiat, and also gubsequently, the site work,
civil construcjc_ic;h work was LgOiDg on in -fast pace by the
promoters which was slowed down/drastically in 2014 leaving
work unfurnished till today. Tl;ey have apprehended that fast
construction activities (only civil work) were deliberately
carried out by the promoter, perhaps to deceive and defraud

various allottees/investors, to collect instalments based on

providing slabs (floors).
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9.

10.

11.

12.

That as per the apartment buyer agreement dated 22.12.2011,
the promoter was to complete construction and handover
possession till 31.08.2014 with grace perioa of maximum of
120 days. The promoter committed default in giving
possession by 31.08.2014 in terms of clause 15 (a) of the
agreement.

The complainants have s'.";;tte'd that they were waiting to
receive information for handjng over possession by the
promoter as the flat. was reqlulred fog‘ immediate family need.
They were shockedto lmow-th@wde mail dated 12.01.2016,
the promoter informed that pdssession will be given in July
2017. | A%

The complainant;s& submitted that being aggrieved by the
fraudulent and“.dishonest :%ct by the promoter, the
complainants ﬁalso apprﬁa"ghé‘df cﬂégmissioner of police/DCP
East, Gurugram for registeringa Elﬁ U/s 406 & 420 of IPC vide
dated 26.12.2016.

The complainants further sulmﬁitted that aggrieved by the fact
that there was neither proper response nor construction
activities at site, further constrained to file complaint vide
dated 06-02-2017 to The Senior Town Planner, Office of STP
Gurgaon, Sect.or 14, Gurgaon seeking investigations in the

affairs of promoter for the reasons stated in the said complaint.
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That a meeting was called and held on 20-02-2017 under
chairmanship of STP Gurgaon in the presence of various flat
owners and the promoter duly represented by their
authorized representative (Mr Amit Yadav, Director, Sh.
Sudhir Garg) who admitted default on their part and requested
to rectify but refused for refund. It was also agreed that higher
compensation will be given for the delay. The expected time to
handover possession wa%s‘ic‘optefrlpj:ted for on:[;ore year but
since already passed There 15 complete breach of
commitments and only false. pro{mses and assurances given all
the time even before the st tutory authontles That the
promoter also conﬁrmed in 11'1] meetmg held on 20 02-2017
under chairmanship of STP Gurg aon that work will be finished
in one year which has &als*o expitédéand proved to be false and
wrong and mlsrepresentation 'I

That they have similar other allottees/buyers in other towers
of the “Skyz"{ were shocked to know dfter collecting payments
of 87. S%I(approx) of the tota* c&nsnderatlon the promoter
slowed down activities at the site and virtually there was no
work going on for quite some time. It is highly unlikely that
work will complete soon in near future. The complainants

were shocked to receive mail dated 08.02.2017 from the

promoter wherein the promoter, arbitrarily and without
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16.
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assigning reasons, revised dates for handing over possession
date to January 2018 from earlier date ofl 31.08.2014. The
complainants were shocked that instead of handing over
possession by 31.08.2014, the date was shifted by delay of
around four year that too without assigning anyl reasons.

That as the complainants and like others flat owners, allottees
used to take regular visits td .H]e project site on all the

|

occasions and found that 1;10 seﬁous activities were going on,

contrary to the claim, by the promotgr Thus, they were sent

B
emails dated 02:08.2016, 27.09,2016, 28,02.2017, 14.12.2017
and 15.05.2018, ﬁsking promo er. to inform about confirmed
status of delivé‘rys&of possessiozince project has already got

delayed however received no reply.

Relief sought bythe coﬂﬁiﬁiaﬂnan;s:

The complainants haye sought .ﬁollow'mg relief(s):

i. todirect the respondent tJo deliver the possession of the
flat immediately. ]
|
|

ii. to direct the respondent to pay delayed possession
interest at the prescribed rate of interest per annum for

the|delayed period in handing over the possession.

On the l:late“of‘ hearing, the afthority explained to the

respondent/promoter about the ontravention as alleged to
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have been committed in relation to section 11(4) (a) of the Act

to plead guilty or not to plead guilty.

Reply by the respondent

The respondent has filed an application for rejection of

complaint on the ground of jurisdiction along with reply. The

respondent has contested the complaint on the following

grounds:

L.

IL

That the original cé;gxpﬁ_;h,_-_ "-{“_pertams to the alleged delay
in delivery of possession for \yhlch the complainant had
filed the or"igmal cgngpléint before the Haryana Real

Estate Regulatory Authorlty, Gurugram, Haryana, under

rule 28 in ' Form 'CRA’ of the Ha‘i')fana Real Estate
(Reg,ulatlon & Developmenrt) Rules, 201 7 and was seeking
the relief of reftid, fntereﬁt and compensation u/s 18 of
the Real Estate [Regulatloﬁ & Development) Act, 2016.
Therefore, éven thougg the prO]ect of the respondent i.e.
“SKYZ"” Ramprastha City S|ect0r 37D, Gurgaon is covered
under the definition of orwgomg projects” and registered
with the authority, the complaint, if any, was still required
to bé filed before the adjudicating officer under rule 29 of

the daid rules and not before the authority under rule 28,

as the authority had no jurisdiction whatsoever to
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entertain such complaint and such complaint was liable
to be rejected.

That after the filing of the original complaint before the
authority, a notice was also issued by the authority to the
respondent and it have alrkady filed its reply before the
authority, along with an application for rejection of the
complaint on the g{gl{%i45]_grisdiction. The contents of
the said reply and app:i?é :'Jtit%m may kindly b}: read as a part
and parcel of the present reply as well, though the same
are not belng repeétgd herFm for the sake of brevity.
That eveh though the on}gmal cam‘plamt was pending
before the authonty, but in vlew of the judgment dated
02.05. 2019 passed by Ihe‘ Hon ble Haryana Real Estate
Appellate Trlbunal, Ct{anqlgarh in appeal no. 6 of 2018
titled as “Sameer Mghav\{:;r vs MG Housing Pvt Ltd. and
others”, «Ehe original corrzli lailglt was transferred by the
authorlty before the ad]uclllcatmg officer. Thereafter, the
acl]ublcatmg oﬂ’icer dlrect|ed the complainant to amend
the |originalg complaint id ontder to bring it within the
par#meter of “Form CAO"I as provided in rule 29 of the
said' rules after which t:he‘cohplainant filed an amended
complaint and the res:po!ndent also fi}_ed the amended

|
reply. The contents of the said reply may kindly be read
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as a part and parcel of the present reply as well, though
the same are not being repeated herein for the sake of
brevity.

Thereafter, in terms ofi the Haryana| Real Estate
(Regulation & Development]TAmendmenL Rules, 2019,
the present matter was i transferred/recalled by the
authority from the a_dj:;gdi_c?_giz:xg officer and was listed on
05.11.2019, wherein ‘g}ﬁ"ggk;{x&fhority, in terms of the said
amended rule_é: direﬁ;&agéjlthé “gfggnplainant to file the
complaint under the :-;Ilrneliu-:'léd ;ule_2°8 in the amended

‘Form CRA". i1

That, in'view of the stay of the said amendment rules, by

the Hon'-blg_ High Court of f'Punj;ab and Haryana at

Chandigarh, the complaint was éﬁee again transferred by
the zJuthority be%re th‘é aqj.ucallicz?ting officer.

Thereafter, the éfbmplqin':'ain'gs moved an application for
amendment of relief i.e. from refund to possession, and
the compléint was trans;ferré by the adjudicating officer
to the authority and vide Ot:ler dated 24.03.2021, the
authority allowed the said application and directed the
complainants to file the amended complaint with the

relief of possession and the respondent was also directed

to file an amended reply. The complainants have now
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filed the amended complaint in the amended ‘Form CRA’
and therefore the respondefht is filing the present reply.
VIII.  That at the very outset, it is*l most respectfully submitted
that the complaint filed !by the complainant is not
maintainable and this authority has no jurisdiction
whatsoever to entertain the present complaint. The
respondent has also separately filed an application for
re]ecp’lon of the com._plal_nt tm the ground of jurisdiction
and this reply is w;xghout pre]udlce to the rights and
contentlons of the respondent contamed in the said

appllcation

IX. That the complamt pertauning‘ to refund, possession,

compensatlon and interest for a grlevance under section
12, 14, 18 and 19 of the said Act are required to be filed
before the ad]udlcatmg oﬂlcer under rule 29 of the said
rules read with section Bf and Section\71of the said Act

and not before this authority under rule 28 and rule 29.
X. In the present case, the complaint pertains to the alleged
delay in delivery of possession for which the
complainants have filed the present complaint and is
seeking the relief of possession, interest, and
compensation u/s 18 of the said Act. Therefore, even

though the project of the respondent ie, “SKYZ'
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Ramprastha City, Sector-37D, Gurgaon is covered under
the definition of “ongoing projects” and registered with
this authority, the complaiﬁt, if any, is still required to be
filed before the adjudicatin{g dfﬁcer under [rule 29 of the
said rules and not before this authority under rule 28 as
this authdrity has no jurisdiction whatsoever to entertain
such complaint and such cotnplamt is liable to be rejected.
That without pre]udlgg_ tc:-j thF above, thel above stated
position is further sub;sgfintlated by the proviso to section
71 which clearly sta;e'" that even in a case where a

complamt is w1thdrawn frq)m ‘a Consumer Forum/

Comm1§smn/N(DRC for the “purpose  of filing an

appllcatlon under the Sahd Act and said rules, the

application, “if ‘any, “can| only ~be filed before the
adjudicating officer and nf)!t b{;gfore the authority.

That without prejudice t|p the above, it is also most
respectfully stated that the gﬂgngfer/recal] of the present
complaint by the authorlty from the adjudicating officer

has been erroneously made as there is no such provision
|

of law either under the :;ai:d Act or under the said rules by
|
virtue of which the regulaitory authority can transfer the

complaints pending before the adjudicating officer to the

authority and vice versa and hence the transfer of the
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present complaint is without any legal sanctity and is
therefore.bad in law.
That without prejudice to the above, it is also submitted
that the complaint is not supported by any proper
affidavit with a proper verification. In the absence of a
proper verified and attested affidavit supporting the

complaint, the complamt tsllable to be rejected. That they

have filed a false afﬁ af.

g o

ggmt no similar complaint is
pending before any aylthbr{ltymhen admittedly they have
already flled a crlminal C m‘plamt dated 26.12.2016 for
reglstratlon of FIR be-fOTe the DGP Gurugram East,

Haryana and also a complalnt dated 06.02.2017 before

the Senior Town Planner, District town Planner Office
Sector- 14, Haryana andl the pr‘esent comﬁlamt should be
rejected on this ground a]@ne

That wn:ﬁout préjudlcg to me@bove it is also submitted
that even. the amended ¢ mplamt in Form CAO was not
signed by both the complainants and was only signed by
the ¢omplainant no.1 and at the same time the amended
complaint was not supported by any affidavit,
whatsoev'er. In the absence of signatures of both the
complainants and also any affidavit supporting the

complaint, the complaint was liable to be rejected.

Page 14 of 38




& HARERA
GURUGRAM Complaint No.. 1907 of 2018

XV. That statement of objects and reasons as well as the
preamble of the said Act clearly state that the RERA is
enacted for effective consumer protection and to protect
the interest of consumers in the real estate sector. RERA
is not enacted to protect the interest of investors. As the
said Act has not defined the term consumer, therefore the
definition of “Consumér.':: as provided under the
Consumer Protecnon §§s¢t, ,1’986 has to be referred for
adjudication @f the p_,;gquﬁ co]mplalnt The complainants
are mve§tors and qgt» ggrlrnej‘s and nowhere in the
present complamt has the cqmplalnants pleaded as to
how the complainant is a consumer as defined in the
Consum;r Protection A(‘t 1986 E]lila the respondent. The
complainant has-gehberatﬁly ;of .p}i'eaded the purpose for
which they have entered Lnto an Qgreement with the
respondé_nt‘ tq'pugchaaga __filé: gﬁﬁ,r___tment_ in question. The
complam;a__r_l'ts, who are ;ilrl_a'_adbr the owners and residents
of J-36, Jal Vayu Vihar,l sector- 25, Noida (address
menboned in the booking application Form and the

apartment buyer agrerent_] and R-501, Sispal Vihar,

Secqu-49, Gurugram [adcire#s mentionec‘ in the present
complaint) are investors, who never had any intention to
buy the apartment for their own personal use and kepton

|
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XVL

XVIL.

avoiding the performance of their contractual obligations
of mtaking timely paymevts and have 110w filed the
presefnt complaint on false and frivolous grounds.

That the authority has no jurisdiction to entertain the
present complaint as the complainant has not come to the
authority with clean hands and has concealed the
material fact that the comﬁlamants are defaulter, having
dellberately failed to mak? the payment Tf instaliments
within the time prescjr‘lbied, Wthh resulted in delay
payment charges/interest, :FIS reflected in the statement of
account. ( l

Despite several adversifiieg the respo:;{dent has continued
with the ﬁonstrggtioﬁ of the project.and is in the process
of completing the\éonstru%tidﬁ;&ﬁ«the project and should
be a]ble to apply “the occupatlon certificate for the
apartment in question by|30 06.2022 (as mentioned at

the time of application for extension of registration of the

| |
projéct with RERA) or within such extended time, as may

be extended by the authority, as the case may be.

However, as the complaiinant was only a speculative
investor and not interes ted in taking over |the possession
of the sald apartment cmcl because of leJmp in the real

estate market, they failed ;o make the payments in time.
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It is apparent that the comp|ilainants are mere short term
and speculative investor who had the motive and
intendion' to make quick ﬂl)roﬁt from sale of the said
apartment through the proc'ess of allotment, Having failed
to resell the said apartmient! due to general recession, the
complainant could not mal!{e the payments in time and

+ 9
have now developed.w'&rri’ intention to raise false and
b s

l

frivolous issues to engagF t e respondent in unnecessary,
protracted and frlvolous llt:lgatlon The alleged grievance

of they have ofigin and n#_.otlve in sluggish real estate
\.9 | 7

market. ' : JI % -l |

That this authority is deprived of the jurisdiction to go

into the interpretation of, or ri%ght‘s of the parties inter-se

4

ment buyer’'s agreement

in accordance ‘with the’ “apar

ik
‘& -

signed by the compla1nants/al|lotment offered to him. Itis
a matter of record and rdther a conceded position that no
such agreement, as refE:rréI:d !:o_under the provisions of
said Act or said rulé:s, has been executed between the
complainants and the respémdent. Rather, the agreement
that has been referred to, for the purpose of getting the
adjudication of the compiaint, is the apartment buyer

agreement dated 22.12.2011, executed much prior to

coming into force of said Act or said rules. The
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adjudication of the complaint for interest and
compFnsgtion, as provided under sections 12, 14, 18 and
19 of said Act, has to be in reference to the agreement for
sale executed in terms of said Act and said rules and no
OthEIT agreement. This submission of the respondents
inter iLh’a, finds support fro*m ljpading of th4 provisions of
the said Act and the sa1d= Ru]es Thus, in view of the
subm1ssmns made abegt; rra relief can be granted to the
complain: mt e

The respondent submltl.edi that ithe. proposecl estimated
time of ha"hding over the possession of tbe said apartment
ie, 31 08 2014 + 120 days, which comes to 31.12.2014, is
apphcable only sub]ett to force majeure and the
complainants havmg corﬁFllqd ‘with all the terms and
conditions and not be‘inglln_default of any terms and
conditions of the apartméi’lt B%yer égreement, including
but not Jimited to the payﬂnent of instalments. In case of
any default/delay in payment, the date of handing over of
possession shall be extended accordingly solely at the
respondent discretion, till the payment of all outstanding
amounts and at the same time in case of any default, the

complainants will not be entitled to any compensation
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whatsoever in terms of clause 15 of the apartment buyer

agreement.

That section 19(3) of the Act|provides that the allottee
shall be entitled to claim th

possession of the apartment,

plot, or building, as the caselmay be, as per the declaration
given by the promoter :Ldir section i‘Z) ((C). The
entitlement to claim _thg_’:’_j_;r')_ﬂ;sse:ssion or refund would only
arise once the posse;ssiénh]?ﬁ not been handed over as per
the declaratiof- givén Hy‘ the promoter under section
4(2)(1)(C): In'the present cpse the respondent had made
a declaranon in terms of seection 4[2)(1)[C) that it would
complete t!le project by 30T06_.2022 (as mentioned at the
time of app;l'i(;étion for ei(te'nsiou of registration of project
with RERA) \or -which* suﬁh extended time, as may be
extended by the authoru'y 'I‘hus no cause of action can be
said to have arisen %&Jhe cor_;)plamants in any event to

claim possession _or rpfund along with interest and
comt}uensatnon, as sought t(* be claimed by it.
The projects in respect of which the respondent has

obtained the occupation certificate are described as

hereunder: -

S. No | Project Name No. of | Status

Apartments
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1. Atrium 336 OC received
2 View 280 '| OC received
3 Edge
Tower,],K,L,M 400 OC received
Tower H, N 160 OC received
Tower-0 80 1 OC received
(Nomenclature-P) 640 OC to be
(Tower A, B,C,D,E, F, applied
G)
4 | |EWS .. li4534  _ |[OCreceived
5. | Skyz if 684 0C to be
2o LA IS applied
6 Rifed BT N2\ |0C to be
F N P 2 M Q\ applied

e

Copies of alﬂ the relevant ﬁlocum‘fentsf ﬁgve been filed and

placed on the record, Their authentlr.‘lty is not in dispute.

s

Hence, the complaint can be c[ecuded on the basis of these

o

undisputed documents and subhns|swn made by the parties.

Jurisdiction of thg-authorgtyg& | _.

The application of| the| réspohdent regarding rejection of
complaint on ground of jurisi_dic'tion stands rejected. The
authority observes that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the
reasons given below.

E.l Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question |s situated within the planning area of Gurugram
District. Therefore this authorlty has complete territorial
jurisdiction to deal with the preF;nt complaint.

EIl  Subject matter]unsdlctmn Ay

The respondent has contended that thé rellef regarding refund
and compensation are within the jurisdiction of the
adjudicating ¢ ofﬁcer and ]urlschctlon w.r.t the same does not lie
with the authorlty It seems that the reply given by the
respondent is without gomg tz’xr'.oglgh the facts of the complaint
as the same is totally out cl;.f thnte;t. The complainants have
nowhere sought the relietrl of refu;ld and regarding
compensation part the complainants have stated that they are
reserving the right for comperisation and at present seeking
only delalyed possession charg‘es. rl‘he authority has complete
jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter as held in Simmi Sikka v/s M/s
EMAAR MGF Land Ltd. (complaint no. 7 of 2018) leaving

aside compensation which is ta be decided by the adjudicating
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officer if pursued by the complainants at a later stage. The said
decision of the authority has been upheld by the Haryana Real
Estate Appellate Tribunal in its judgement dated 03.11.2020,
in appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd.
V. Simmi Sikka and anr.

Findings on the obiections raised by the respondent

F.I Objection regardmg handing over possession as per
declaration given under section 4(2)(1)(C) of RERA Act
The couns#l for the resp&;ﬁ;_ ith s stated that the entitlement

to claim chssessmn or reﬁm@ Wuuld anse once the possession
' % iin
has not been hgnded over as er declaratlon given by the

promoter under section 4(«21[1)[(3). 'Fherefore, the next

question of determmation is whether the respondent is

entitled to avail the time given td it by the authonty at the time

of registering the project under section 3 & 4 of the Act.
""Mw AT :M =

It is now settled law that th'e'itjnr:oizjs'q_r_l_s of the Act and the rules
Ll /A LB j

are also applicable tolongoing pro}ecfts and the term ongoing

project has been defined in rule 2(:1)(0) of the rules. The new

as well as the ongoing project are required to be registered
1

under section 3 and section 4 of the Act.

Section 4&2)(]) (C) of the Act requires that while applying for

|

registration of the real estate project, the promoter has to file
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a declaration under section 4(2)(1)(C) of the Act and the same

is reproduced as under: - |

Section 4: --Application for registration of real estate projects

(2) The promoter shall enclose the following documents along
with the application referred'to in sub-section (1), namely:

(1): -a declaration, supported by an affidavit, which shall be
signed by the {c:ur"mnaf:erJ or any person authorised by

the promoter, starmg - BN
oy

{C) the time perw;i wiEhm which he undertakes to
complete the phyefcr phase thereof;|as the case
maybe. s é 1w

The time period for handlng ovér the possession is committed

iy P

by the bulldgr&aﬁ per the relevan_t clause of ‘apartment buyer
agreement ﬁld the commﬁmeat laf th:e ;;;'@moter regarding
handing over of ﬁossession of the unit is taken accordingly.
The new timeline mchcat@d in re{spéct of ongoing project by the
promoter while making.an fappjli'ca'fiaon for registration of the
project does non chamge&;he comn‘Fitment of the promoter to
hand over the possesswn by the due date as per the apartment
buyer agreement. The new time'line as indicated by the
promoter in the declaration under section 4(2)(1)(C) is now
the new timeline as indicated by him for the completion of the
project. Although, penal proceedings shall not be initiated

against the builder for not meeting the committed due date of

possession but now, if the promoter fails to complete the
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project in declared timeline, then he is liable for penal
proceedings. The due date of po#seﬁsion as per tf'le agreement
remains unchanged and promoter is liable for the
consequen|ces and obligations aljisir:pg out of faill,[ire in handing
over possession by the due date as committed by him in the
apartmenti buyer agreement anﬁ h}e is liable fuir the delayed
possession charges as proviaéod ﬁn proviso to section 18(1) of
the Act. The same issue has heen{dealt by hon’ble Bombay High
Court in case titled: as Neelkﬁmal Realtors Suburban Pvt. Ltd.
and anr. vs Umon of mdra apd ors. and has observed as

under:

“119. Under the provisions of Section 18; the de.’ay in handing over
the possession would be counted fromthe date mentioned in
the agreement for saleent red into bythe promoter and the
allottee, priorito its registration ung’er RERA. Under the
provisions of RERA, the prdmater‘isgiven a facility to revise
the date of completion of prﬂ;ecr and declare the same under
Section 4. The RERA=does not contemplate rewntmg of
contract between thejflat purchaser and the promoter...

F.Il Objection regarding entlt.]ement of DPC on ground of
complainants being investor

The respondent has taken a stand that the complamants are

the investors and not consumers, therefore, they are not
entitled tclﬁ the protection of the k\ct and thereby not entitled to
file the cohplaint under sectiod 31 of the Act. The respondent
also sublﬁlitteq that the preambﬁe of the Act states that the Act

is enacteﬂ to protect the intefest of consumers of the real
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28.

estate sector. The authority observed that the respondent is
correctin lstating that the Act is $naL:ted to prote*ct the interest
of consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introduction of a statute
and states main aims & objects of enacting a statute but at the
same time preamble cannot be used to defeat the enacting
provisions of the Act. Furtherm@re, it is pertinent to note that
any aggrieved person can ﬁie a complaint against the
promoter if the, prom_éter L'_ contravenes or | violates any
provisions of the At or 'rulég_bi;gégu'laﬁwoﬁs made thereunder.
Upon careful perusal of all the terms and conditions of the
& % 1 2
apartment buyer’s .agreement, it “is revealed that the
complainants \are buyers and they have paid total price of
Rs.61,40,242/- to the promoter towards purchase of an
apartment in the project of‘the promoter. At this stage, it is
important to»str"’e;ss upori’.;thg deﬁnigion of term allottee under
the Act, the same is reproduced below for ready reference:
“2(d) "allottee” in relation to a real estate project means the
person to whom a plot, apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promoter, and
includes the person who subsequently acquires the said
allotrgent through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or

building, as the case may be, is given on rent;”
In view of above-mentioned definition of an "allottee” as well

as all the terms and conditions of the apartment buyer’s
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agreementiexecuted between promoter and complainants, itis
crystal clear fhat the complainants are allottee(s) as the
subject unit was allotted to them by the promoter. The concept
of investot is not defined or referred in the Act. As per the
definition Igivén under section 2 of the Act, there will be
promoterT and “allottee” and there cannot be a party having a
status of "investor®. The Méharashtra Real-Estate Appellate
Tribunal in its order da‘aed 29 01.2019 in appeal no.
0006000000010557 tltled ! $as | M%s Srushti Sangam
Developers Pvt. Ltd Vs. Sarvapriya Leasmg (P) Lts. And anr.
has also held that the concept of 1nvest0r is not defined or
referred in the Act. Thus, the contetntlon of promoter that the
allottees bemg m?estors are not entltled to protection of this
Act also stands re]ected :

F.III  Objection regardmg ]urisdlcti(m of authority w.r.t.
buyer’s agreement executed prior to commg into force
of thelAct /" .

Another contention of the respondent 15 that authority is

deprived of the jurisdictfon to go iﬁlto the interpretation of, or
rights of the parties inter-se in accordance with the apartment
buyer’s agreement executed between the parties and no
agreement for sale as referred to under the provisions of the
Act or the said rules has been executed inter se parties. The

authority is of the view that the Act nowhere‘provides, nor can
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be so construed, that all previous agreements will be re-
written after coming into force of the Act. Therefore, the
provisioni of the Act, rules and agreement have to be read and
interpretefl harmoniously. However, if the Act has provided
for dealing with certain specific provisions/situation in a

specific/p#articular manner, then that situation will be dealt

N | | K7 A0
with in ac¢ordance with the /Agt:and the rules after the date of
1 \g:sy. ...J_.' s -,_ {53".
i '-;J'.: -
coming into force of gha 't and the rules. Numerous

L ¥ hF ._5:'
f e g ?y

La*l H

. . T o \_'7,13‘,' 1 . ¥

provisions of the_@_ct_;saédft}gg _p_rqvijions of ttlle agreements
made beMeewthebuyerggnd‘sgjalersThe said contention has
been upheld inithe landmark j,udégmlgent of Neelkamal Realtors

Suburban Pvt Ltd. Vs. UOI and others. (W.P 2737 of 2017)

i
iy

which provides as under:

“119, Under the provisions-ef Section 18,/the delay in handing

over the possgssion would;%ge ¢ounted from the date

mentioned in the dgreement for sale entered into by the

promioter and th elallottée prior to. its Fegistration under

RERA. Under-the pravisions of ‘RERA; the promoter is

given'a facility to revise the date of completion of project

and,declare the same undeér Section 4\ The RERA does not

contemplate réwriting of contract between the flat
purchaser and the promoter.....

122. We have already discussed that above stated provisions of
the RERA are not retrospective in nature. They may to
some-extent be having a retroactive or quasi retroactive
effect but then on that ground the validity of the
provisions of RERA cannot be challenged. The Parliament
is competent enough to legislate law having retrospective
or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the

|
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larger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.”

Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

“34, Thus, keeping in view our aforesaid discussion, we are of

the considered opinion that the provisions of the Act are
quas: retroactive to some eant in operation iand will be

case of delay fn the o}fen/de ryaf posses;n as per the

terms and: *eohdgﬁons the “agreement for sale the
allottee ' sﬁalf be.. ent Hz, to, “the', interest/delayed
posse. tpn@harge_ 3‘;é§i’egso;?ﬂﬁfe rate of interest as
proy ided in Rule 15 of the rules and one sided, unfair and
unmaﬁgpnable rate-of compensation mentioned in the
agreement for salejs liable to be ignored.”

The agreemeﬂts are sqcroaanct save and except for the

$

provisions which' h‘aVe been abyogated by the Act itself.
Further, it is noted tha;c thé bl;.llder buyer agreements have
been executed inthe ma%;né: that there ismo scope left to the
allottee to negotlate an%r b‘F %?ne clatfses contamed therein.
Therefore, the 'authomty is of t_he'-'vuew-that.t-he charges payable
under various heads shall be payable as per the agreed terms
and condition.s of the agreement subject to the condition that
the same are in accordance with the plans/permissions

approved by the respective departments/competent

authorities and are not in contravention of any other Act, rules,
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statutes, instructions, directions issued thereunder and are
not unreasonable or exorbitant in nature.

G. Findings on the relief sought by the compiainants
Relief sought by the complainants: To direct the respondent
to pay delbyed possession interest at the prescribed rate of
interest par annum for the delayed period in handing over the

possession. Y liiah

*

32. Inthe present complaint; the complainants intend to continue

R

with the project and are seeﬁi‘ng_délgy possession charges as
provided under the proviso to..§eétion 18(1) of the Act. Sec.
18(1) proviso reads as under.

“Section 18: - Return of amount and compensation
18(1), If theipramoter fails to completeor is unable to give
possession of an.apartment, plot, orbuilding, —
........................... . X \%

Provided that where..an~allottee does not intend to
withdraw fram thevproject, ‘heshallsbe paid, by the
promoter, interest for evéry month of delay, till the
handing over of the possession, at such rate as may be
prescribed.” -

33. Clause 15(a) of the apartment buyer’s agreement (in short,

agreemedt) provides for handing over of possession and is

reproduced below:

“15. POSSESSION
(a) Time of handing over the possession

Subject to terms of this clause and subject to the Allottee
having complied with all the terms and condition of this
Agreement and the Application, and not being in default
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under any of the provisions of this Agreement and
compliance  with  all  provisions,  formalities,
documentation etc, as prescribed by RAMPRASTHA.
RAMPRASTHA proposed to hand over the possession of
the Apartment by 31.08.2014 the Allottee agrees and
understands that RAMPRASTHA shall be entitled to a
grace period of hundred and twenty days (120) days, for
applying and obtaining the occupation certificate in
respect of the Group Housing Complex.”
The authority has gone through the possession clause of the
agreement and observes that this is a matter very rare in
nature where builder has 'Sjj‘-éciﬁcally mentioned the date of
handing over possessmn rat]iéié%lmn specifying period from
: J l.
some spec1f1c k;appemiag et a@ Lvent@ such as signing of
apartment buyer agreemént coi‘nmencement of construction,
approval of bulldmg plan etc. This isa welcOme step, and the
authority apprec1ates such firm commltment by the promoter
regarding haﬁdmg over of possessmn but subject to
observations of the autharity gwembelow.
At the outset, it is, relevant to‘-ccrmment on the preset
possession clause of the aéreeme%i’t wherein the possession
n ) & 4* s I™N 7 i
has been subjected to all kinds of terms and conditions of this
agreement and application, and the complainants not being in
default under any provisions of these agreements and
compliance with all provisions, formalities and documentation
as prescribed by the promoter. The drafting of this clause and

incorporation of such conditions are not only vague and
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uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by the allottee in
fulfilling fgrmalities and documentations etc. as prescribed by
the promdter may make the possession clause irrelevant for
the purpose of allottee and the commitment date for handing
over possessifjn loses its meaning The incorporation of such
clause in #he buyer’s afgreemgnt by the promoter is just to
evade the liability towards ttmely delivery of sub]ect unit and
to deprive the allottee of his r:ght accrumg after delay in
possession. This 1§” ]ust tq comn;l;nt as to how the builder has
misused his deminant position-and drafted such mischievous
clause in the:;%a:gresem&nt andgthe .all?tteg :s lgft with no option

but to sign on the datted Lm%s |

%

36. Admissibility of grac&period The promoter has proposed
to hand over the possesswn c;f fhswapartment by 31.08.2014
and further prowded in agreement that promoter shall be
entitled to & grace period of 120. days for applying and
obtaining occui::ation ce;'tiﬁcate in respect of group housing
complex. As a matter of fact, the promoter has not applied for
occupation certificate within the time limit prescribed by the
promoter in the apartment buyer’s agreement. As per the

settled law one cannot be allowed to take advantage of his own

wrong. Accordingly, this grace period of 120 days cannot be
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allowed to the promoter at this stage. The same view has been
upheld by the hon’ble Haryana Rea‘ Estate App#llate Tribunal
in appeal nos. 52 & 64 of 2018 case titled as Emaar MGF Land

Ltd. VS Simmi Sikka case and observed as under: -

68. As |per the above provisions in the Buyer’s Agreement, the
possession of Retail Spaces was proposed to be handed over to
the allottees within 30 months of the execution of the
agreement. Clause 16(a)(ii} of the agreement further provides
that there was a grace period of 120 days over and above the
aforesaid period for applying and obtaining the necessary
approvals in regard to the: commerc:al projects. The Buyer’s
Agreetnenthas been executed on-09,05.2014. The period of 30
months expired on. 09.11, 2016. But there is no material on
record that dufing thi is period, the@romoter had applied to any
authority for ohtairing the né’tessgry approvals with respect to
this project.-The promoter “had moved the. application for
issuance af accupancy certificate only on'22.05.2017 when the
period of 30 months had. already expired. So, the promoter
cannot claim the benefit of grace period of 120 days.
Consequently, the-learned Authority has rightly determined the
due date of possession.

Payment of delay possession charges at prescribed rate of
interest: Proviso to'sgction/18 prot‘}ides that where an allottee
does not intend to wi-thdraw from ﬁhe project he shall be paid,

$¥ |

by the promoter mterest For eVery month of delay, till the
handing over of possession, at such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15
has been reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7) of section

19]

(1} For the purpose of proviso to section 12, section 18; and
sub-sections {4} and (7) of section 19, the “interest at the
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rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

" Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to

time for lending to the general public,
38. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reas_q_nablg: and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases. The Haryar;a:ii;-al Estate Aﬁé}:‘éliéﬁte Tribunal in Emaar
MGF Land Lt_d, VS, 'Simmi"Sikk.'f tSubra] observed as under: -

"64. Takingthe case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.16/- per sq. ft. per month as; per clause 18 of the
Buyer’s Agréeement for the periad of such-delay; whereas, the
promoter wds entitled to intergst /@ 24% per annum

compounded at the time of every suceeeding instalment for the
delayed payments The functions.of the’Authority/Tribunal are
to safeguard the interest ofthe tggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the'needs of the homer buyers, This Tribunal is duty
bound to take into consideration the legislative intent i.e., to
protect the interest of the consumers/allottees in the real estate
sector. The clauses of the Buyer’s Agreement entered into
between the parties are one-sided, unfair and unreasonable
with respect to the grant of interest for delayed possession.

There are various other clauses in the Buyer's Agreement which
give sweeping powers to the promoter to cancel the allotment
and forfeit the amount paid. Thus, the terms and conditions of
the Buyer’s Agreement dated 09.05.2014 are ex-facie one-sided,

unfair and unreasonable, and the same shall constitute the
unfair trade practice on the part of the promoter. These types
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of discriminatory terms and conditions of the Buyer's
Agreement.will not be final and binding.”

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as pn date i.e., 30.07.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e. 9.30%.

The definition of term mterest’ as defined under section 2(za)
of the Act provides that the ratec;fmterest chargeable from the
allottee by the promoter, in' case of default, shall be equal to
the rate of intenest which the promoter shall be liable to pay
the allottee, in case of default, The irelevant section is
reproduced below:

“(za) 'interést” means the rates of interest payable by the

promoter or'the allottee, as the casemay.be

Explanation. —For the purpose‘of this clause—

(i)  therate of%mfierest chargeabhe from the allottee by the
promoter, in case'ofdefatilt, shall be equal ta the rate of
intérest which the promoterjshall belliable to pay the
allottee, in' case of default; i

(ii)  theinterest payable by the promoter to the allottee shail
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the aliottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till

the date it is paid;”
Therefore, interest on the delay payments from the

complainants shall be charged at the prescribed rate ie,
9.30% by the respondent/promoter which is the same as is

being granted to it in case of delayed possession charges.
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42. On consideration of the documents available on record and
submissions made by both the parties regarding
contravention of provisions of the Act, the authority is satisfied
that the respondents are in contravention of the provisions of
the Act. By virtue of clause 15(a) of the agreement executed
between the parties on 22.12.2011, possession of the subject
apartment was to be deliié?éd .wiithin stipulated time i.e. by

jpd is concerned, the same is

ol
Vi

31.08.2014. As far as géateip

disallowed for the reasons qugted above Therefore, the due

date of handmg ﬂﬁer p05§§551__ Th ﬁ§2014 The respondent

has failed to haﬁadover possessmn of the subject apartment till
date of thlS@ order, Acgorfhngly, it, is_the failure of the
respondent/ ;rdmot,e_r to § fulfil {ts' obligations and
responsibilitiehs ‘as btr the' ag’réemeni to hand over the
possession w1th1n the stlpulated perlod Accordingly, the non-
compliance of the mandate contamed in section 11(4)(a) read
with proviso t_o section 18(1) of the Act on the part of the
respondent is&es.tgblishe;..A; shch the a%llottees shall be paid,
by the promoter, interest for every month of delay from due
date of possession i.e,, 31.08.2014 till the handing over of the
possession, at prescribed rate i.e.,, 9.30 % p.a. as per proviso to

section 18(1) of the Act read with rule 15 of the rules.
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The allottees have requested for fresh statement of account of
the unit based on the above determinations of the authority
and the request is allowed. The respondent/builder is directed
to supply the same to the allottee within 30 days.

Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under segtmn 37 of the Act to ensure

compliance of obllgatlons&a Q“ﬁpon the promoter as per the

o (."' Ww

function entrustedto -the,au,tlmr_lty!un*der section 34(f):

L

The respé‘onde"ht is: directed tq pay interest at the
prescnbed rate of 9.30% p.a: for every month of delay
from the due date Of pussess;on i.e;, 31.08.2014 till the
date of handing over possession.
The promoteraiay g‘:{edii.'t -d}éalbr'p;ssession charges in the
account _ledg_er/gtag;m_en?(;; account of the unit of the
allottees. If the aigénouéﬁoutstandingf against the allottees
is more than the DPC this will'be treated as sufficient
compliance of this order.

If there is-no amount outstanding against the allottees or
less amount outstanding against the allottees then the

balance delay possession charges shall be paid after

adjustment of the outstanding against the allottees.
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iv. The arrears of such interest accrued from 31.08.2014 till
the date of order by the authority shall be paid by the
promoter. to the allottees within a period of 90 days from
date of this order and interest for every month of delay
shall be paid by the promoter to the allottees before 10t
of the subsequent month as per rule 16(2) of the rules.

V. The complainants are directed to pay outstanding dues, if
any, after adjustrnenfof'j,ln‘terest for the delayed period.

vi.  The rate of inté;;st chdl‘“geabf#fmm the allottees by the
promoter; in’ gase. | of defal“'llltl ';;ha'll be charged at the
prescrlhed rate ie, 9 30% by the respondent/promoter

%
which 1§ tfle same rate of! mterest which the promoter

shall be yhable to pay the allottees, in case of default i.e,
the delayed posseééfohﬁ-gparge%s asper section 2(za) of the
Act. 1 -

vii. The respo"i%denf%%sliélli not " cﬁar-ge anything from the
complaifants Which i§ riot the part of the buyer’s
agreement. Thé respondent ils debarred from claiming
holding charges from the complainants/allottees at any
point of time even after being part of apartment buyer’s

agreement as per law settled by hon’ble Supreme Courtin

civil appeal no. 3864-3899/2020 decided on 14.12.2020.
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viii. The promoter is directed to furnish to the allottees, the
statement of account within one month of issue of this
order. If there is any objection by the allottee on
statement of account, the same be filed with the promoter
after fifteen days thereafter, In case the grievance of the
allottee relating to statement of account is not settled by
the promoter within 15 .'déys_,, thereafter the allottees may

approach the authorlwby ﬁ_‘_ling separate application.

45. Complaint stands dlsposed of

46. Filebe consxgned to reglstry

i ko) B g
(Samiir Kumar) (Vijay Kumar yal)

Member | + Member

Haryana Real Estate Regulatory Authonty Gurugram
Dated: 30.07.2021
]udgement uploaded on 07.09. 2021
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