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ORDER

1. The present complaint dated 16.10.2020 has been filed by the

complainant/promoter against the allottee under section 31 of the

Real Estate (Regulation and Development) Act,2016 (in short, the

Act) read with rule 2U of the Haryana Real Estate (Regulation and

Complaint No.3485 of 2020

BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGRAM

34BS of2020
08.01.2021
07.07.2021
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Respondent

Chairman
Member
Member

Advocates for the comPlainant

Advocate for the resPondent
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Development) Rules, 2Ot7 (in short, the Rules) for violation of

section 19(6) and (7J of the Act wherein it is prescribed that the

allottee shall make necessary payments in the manner and within

time as specified in the agreemenl. for sale and to Pa)'interest, at such

rate as may be prescribed, for any'delay in payments.

Unit and proiect related details

The particulars of project, unit, sale consideration, the amount paid

by the respondent/allottee, date of proposed handing over of the

possession, delay period, if anl', have been detailed in the following

tabular form:

S. No Heads Information

1, Name and location of

the project

"The Merchant Plaza", Village-

Hayatpur, Sector BB, Gurugram,

Haryana.

2. Nature of the project Commercial complex

3. DTCP license no. 1 of 2013 dated 07.01.2013

License valid up to 06.01.2023

Name of licensee Magnitude Pvt. Ltd.

4. RERA registered/not
registered

Registered

HARERA registration no. 340 of 20t7 dt27 /1.0 /2017

Validity of registration 20.12.2020

4. Building plan approval date 30.05.2013

5. Date of occupation certificate

(page 96 of complaint)

11..02.2020

6. Date of execution of
apartment buyer's
agreement [page 49 of
complaint)

23.07.2014

Page 2 of 26



B.

3.

ffiHARER.
ffieunuennrrr complainr No.3485 of 2020

Facts of the complaint: -

The complainant has submitted that respondent, a resident of 1200

South Rani Sati Nagar, Nirman Nagar, faipur-30201.9, booked a unit

7. Unit no. as per allotment
letter dated 3.03.2014 on

page 46 of complaint)

SA-91L, Ninth floor

B. Unit measuring 770 sq.ft.

9. Increased unit measuring 806.22 sq.ft.

10. Allotment letter (page 46 of
complaint)

03.03.201.4

11. Payment plan (page 83 of
complaint)

Construction linked payment plan

72. Total consideration as per
payment plan (page 83 of
complaint)

Rs.60,75,527 /-

13. Total amount paid by the
respondent as per SOA
(page 11,6 of complaint)

Rs.41,28,297 /-

t4. Due date of delivery of
possession

[As per clause 11.1 of the
buyer's agreement: within a

period of 4 years from the
date of approval of building
plans for the project or
within such other timelines
as may be directed by the
competent authority &
further entitled to a grace
period of a maximum of 180
days for issuing the
possession notice)

30.5.20L7

[Grace period is not allowed)

15. Date of offer of possession
(page 9B of complaint)

24.02.2020

t6. Delay in handing over
possession till date of offer
of possession + 2months
i.e..24.04.2020

2 years 10

months 25 days
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admeasuring 700 sq. ft. in "The Merchant Plaza" project through

application form dated 01.06.2013 for basic sale consideration of Rs.

7000 /- per sq. ft for the total consideration of Rs 60,75,527 /-.Hewas
allotted a unit no SA-911 admeasuring 770 Sq. Ft. situated on ninth

floor of the project vide allotmr:nt letter dated 0:3.03.2014 to the

respondent. The respondent also executed apartment buyer

agreement for service apartrnent with the complainant on

23.07.2014. The ABA was executed between the parties by the Act,

2016 came into force with free will without any coercion or undue

influence, therefore the provisions of pre-RERA, ABA were binding

therefore the provisions of pre-RERA, ABA were binding on the

parties thereto. It is pertinent to state that, as per section 19[6) of the

Act, the respondent was under obligation and responsible to make

necessary payments in the manner and within the time as specified

in the said ABA, at the proper time and place. In event of the default

thereof, the respondent was liable to pay interest, at the rate of tSo/o

as prescribed in the ABA, for any delay in payment towards any

amount or charges to be paid under sub-section (6). The said project

has already been completed and the complainant has already

obtained occupancy certificate on 11,.022020.

4. The complainant further submitted that the offer of possession in

terms of apartment buyer agreement was given to the respondent,

wherein he was invited to take possession of unit no SA-911 as

allotted to him vide allotment letter dated 03.03.2014 in the said

project. However, in contravention and violation of the apartment

buyer's agreement, the respondent failed to take possession of the

unit, till the date of filing of present complaint.
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That till the date of filing the present complaint, the respondent has

paid Rs 41,28,297 / to the complainant. As per statement of account

of the complainant, an amount of Rs 25,49,619/- is outstanding

towards installment and an amount of Rs 1-3,53,941/- is outstanding

towards interest as on 31.07.2020.

The respondent has been continuously defaulting in making

payments of his instalment's dues. As per last payment request dated

17.02.2020 sent by the complainant to respondent an amount of Rs

25,49,619/- plus interest was due and payable by him.

That the complainant has duly complied with all provisions of the

Real Estate [Regulations and development) Act,2016 and rules made

thereunder and that of agreement for sale qua the respondent and

other allottees. Since starting of the development of the project, the

complainant has been sending updates about the progress of the

project regularly from time to time mostly on monthly basis to all the

buyers including the respondent and the customer care department

of the complainant was regularly in touch with the buyers for giving

updates on the progress of the project. The complainant craves leave

of this hon'ble authority to exempt the complainant from attaching all

the updates sent to the each of the respondent, as the same are

voluminous. However, it was submitted that as and when required by

the hon'ble authority, the complainant will submit remaining copies

of updates sent by the complainant to flat buyers including the

respondent.

The complainant has submitted that despite hurdles, hindrance,

escalation in cost of material and equipments, stay imposed by Apex

Court and National Green Tribunal, the complainant has been able to

6.

7.

B.
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complete the project in time, on the faith and trust of the buyers

including respondent. However, the faith and trust has been crushed

by the buyers including the respondent by making default in taking

possession of the unit. Also, the respondent agreed under the

payment plan signed by him, to pay the instalments on time. The

complainant also informed the respondent, through various

demand/payment request letiers, that home lclan facility was

available by leading banks/NBFCs such as HDFC, ICICI, SBI, Central

Bank of India, Reliance Home Finance Limited, Tata Capital Home

Loan at good rate of interest. Further, as a goodwill gesture, the

complainant, vide reminder letter dated t9.12.201,8 offered the

respondent a one-time settlement to waive off all the interest charges

amounting to Rs.4,98,454 /-. But the respondent did not avail the offer

and continued to make default.

9. In terms of ABA, the respondent was responsible and obligated to pay

the instalments within the time agreed there in and any delay in

making payment shall be chargeable with 15 o/o simple interest. It is

pertinent to note that in terms of'clause 13.5 of ABA the respondent

has no right to withhold the due payments for any reason

whatsoever.

10. It was submitted that the complainant has already suffered huge

financial loss in lieu of non-payment of instalments by buyers. In spite

of default of non-payment of instalments by the buyers, the

complainant has competed the project and offered possession thereof

to the respondent. However, the respondent has neither made timely

payment nor came forward to take possession of unit offered to him.

Therefore, default by the respondent has forced the complainant to
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file the present complainant before this hon'ble authority and request

for passing an order instructing the respondent to clear the

outstanding dues and take possession of their unit.

1,1. It is also submitted that the respondent is an under obligation and

responsible to pay and the complainant is entitled to recover the due

amount along with interest agrred in terms of the ABA under section

19 (6) and (7) of the Act and Rule 15 of the rules and to take the

possession under section 19[10). In view of the forgoing, it was clear

that respondent committed breach of the said ABA as well violation

of the provisions of the Act.

12. It was submitted that under section 31 [1) of the Act, the hon'ble

authority is empowered to adjudicate the present complaint being

filed by the complainant as promoter of the project against the

respondent being an allottee of the project.

C. Relief sought by the complainant: -

L3. The complainant has sought following reliefs:

i. The respondent be directed to make payment of outstanding

dues of Rs 25,49,619/- under the apartment buyer's agreement

read with other provisions of the Real Estate [Regulations and

Development), Act 201,6.

ii. The respondent be directed to take possession of unit under the

provision's apartment buyers' agreement.

iii. The respondent be directed to pay interest of Rs 13,53,941,/-

calculated upto 31,.07.2020 as per apartment buyers'agreement
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and read with other provisions of the Real

and Development), Act 201.6.

On the date of hearing, the authority

respondent/promoter about the contravention

been committed in relation to section 11( )(a)

guilry or not to plead guilty.

Complaint No.34B5 of 2020

Estate (Regulation

explained to the

as alleged to have

of the Act to plead

15. That the respondent had booked a commercial space in the project,

"The Merchant Plaza" situated at sector 88, Gurgaon, Haryana vide

application form dated 01.06.2013 and by making payment of

booking amount of Rs 5,00,000. It is submitted that even though the

application form was signed on 20.05.2013, the respondent had

already paid the booking amount vide cheque dated 04.09.20t2. ln

pursuant to the booking, the complainant without even allotting a

unit/commercial space to the respondent or executing any agreement

had collected an amount of Rs 1.6,75,343/-from the respondent'

16. That it was only after a delay on 1"0 months from the date of booking,

the opposite party vide allotment letter dated 03.03.2014 allotted a

unit bearing no SA-911, located at 9th floor, having total super area of

770 sq.ft to the respondent. Subsequently, an apartment buyer's

agreement dated 23.07.2014 was executed between the complainant

and respondent after a delay of 23 months from the date of paying the

booking amount which contained absolutely one sided and arbitrary

terms and conditions which the respondent could not negotiate as

any dispute would have led to the cancellation of allotment letter

dated 03.03.2013 issued by complainant in favour of the respondent.
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That the respondent had opted for construction linked payment plan

wherein the payments were supposed to be made to the complainant

as per the stage of construction. As per schedule III and IV of the

agreement, the total consideration of the unit was Rs 60,75,527 I and

as per clause L1.1 of the agreement, the possession of the unit was

supposed to be offered within 4 years from the date of approval of

building plans along with an additional grace period of 1B0 days.

Clause 11.1 of the agreement was reproduced herein below for the

sake of inconvenience:

1"1,1 subject to the terms hereof and to the buyer having complied with

all the terms and conditions of the ogreement, the company proposes to

handover possession of the apartment within a period of 4 years from
the date of approval of the building plans for the proiect or within such

other timelines os may be directed by the competent authority
("Commitment period"). The buyer further agrees that even after expiry

of the commitment period, the c:ompany shall be entitled to o grace

period of a moximum of 180 da.ys for issuing the possession notice

(Grace period").

It is pertinent to mention here that as per recital clause F of the

agreement, the building plans for the project vide its approval memo

no zP-867/SD(BS)/2013/412q2 dated 30,05.2013. Therefore,

combined reading of clause 11 of the agreement and recital clause F

of the agreement together, the possession of the unit was supposed to

be offered by Nov,201,7 .

lg. That the complainant had nowhere in its complaint disclosed the

aforesaid fact and is trying to mislead this hon'ble authority by stating

that the possession was offered to the respondent in terms of the

agreement. It was submitted that there has been an inordinate delay

of 2Z months in offering possession to the respondent. Further,

despite delay in offering possession, the complainant had by fanuary

18.
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2016 had collected an amount of Rs. 41,28,297/- from the

respondent. That in order to make timely payments to the demands

raised by the complainant, the respondent had availed home loan

facility from ICIA bank for an ?Ii^ouht of Rs 42,00,000/- sanctioned on

19.06.2014 out of which an amount of Rs 24,33,A25/- had been

disbursed. That the possession of the unit was supposed to be offered

by November 2017, however the complainant miserably failed to

offered possession within that time, The complainant offered

possession to the respondent only on 24.02.2020 wherein as in the

possession notice it has been specifically mentioned that the

occupation certificate with respect to the project was received on

1,1.02.2020. The complainant with the possession notice had also sent

a statement of account wherein it had sought payment of Rs'

33,29,974/- from the respondent. It is pertinent to state that the

complainant has arbitrarily increased the area of the unit from 770

sq. ft. to 806 sq. ft. and has demanded additional amount Rs'

3,09,148/- @ Rs. 8,587 l- per. sq. ft. whereas the booking of the unit

was done @ Rs. 7 ,OOO l- per sq. ft. Further, the complainant also

arbitrarily charged delayed payment @!50/o of per Sq. Ft. interest of

Rs. 7,76,91.9f - from the respondent as has always made timely

payments to the demands raise by it has been seeking demand

arbitrarily and not as per the stage of construction linked payment

plan whereby the complainant was supposed to raise by the

complainant until f anuary 2016, however construction was not going

at the place at which it should have been offered after a delay of 27

months.
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It was submitted that respondent has requested the complainant

several times seeking refund of the amount paid by it, however it did

not pay any heed to the same. It was pertinent to mention here that

the complainant has used its dominant position in dictating the terms

and conditions of the agreement which are highly arbitrary, one-

sided, and unreasonable. Thus, the respondent had no other choice

but to accept the unfair and abusive terms of the agreement. In this

regard, the judgment of the Hon'ble Supreme Court in Pio,negr Urb.an

LaTd and l}fras.truc,ture Limited v. Geetv Gidwani & Anr. (2019) 5

SCC 725 was relevant wherein ihe Hon'ble Court as under:

"6.8. A term of a contract will not be finol and binding if it is shown that
the ftat purchasers had no option but to sign on the dotted line, on a

contiact framed by the builder. The contractual terms of the agreement

dated g-5-204 28-02-2014 are ex-focie one-sided, unfair and

unreasonoble. The incorporation of such one-sided clauses in an

agreement constitutes an unfair trade practice as per Section 2(1)(r) of
the Consumer Protection Act, 7986 since it adopts unfair methods or
practices for the purpose of selling the flats by fihe builder"'

It was further subrnitted that, the Haryana Real Estate Appellate

Tribunal in the matter of FL/s Pivotal Infrastructure PvL Ltd, vs

Pfakash Chand Arohi. Appeal Ns.27 / 2079. decided on 20.05.2020

has already upheld that the developer cannot charge interest on

delayed payments at unreasonable and arbitrary terms and observed

the below mentioned fact:

"ln the instant case olso, there are various c/auses in the Act which are ex

facie one sided unfair and unreosonable. There are two agreements for sale

executed into between the parti,es. The first qgreement was executed on

14.02,201.1 and the second ogreement was executed on 29.03.20L3. There

ore almost the similar terms and conditions in both the agreements' As per

Clause 7,2 of the second ogreement, the appellant/promoter has been

invested with the powers to cancel the ollotment and forfeit the earnest

money along with interest on delayed payments, interest on instalments,

brokerage etc. in the event ofdefaultby the allottee. Events ofdefaults has

been detaited in Clause 7.1 of the agreement dated 29.03.2013. Some of the

2t.
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indicative events of default are failure to make payments within the time
as stipulated in the schedule of payments, failure to pay the stamp duty,
legal, registration, any incidental charges, any increases, including but not
limited to IFMS as demanded by the promoter, failure to perform any or oll
the obligations by the allottee, failure to take possession within the
stipulated period, failure to execute the maintenonce agreement or to pay
on or before its due date the maintenance charges, security deposits,
deposits/charges for bulk supply of electricity energy or any increases in
respect thereof, failure to become a member of the association of
apartment owners, assignment of the agreement or any interest without
prior consent of the Company, dishonour of any cheque, any other acts,
deeds or things which the allottee may commit, amit or fail to perform in
terms of the agreement. Thus, the appellant/promoter has invested in itself
vast powers to cancel the allotment, to forfeit the earnest money along with
the interest on delayed payments, interest on instalments, brokerage and
any amount of fine and penalty without giving ony opportunity of being
heard to the allottee."

22. It was pertinent to mention that the offer of possession was not

complete in all respects, the construction of the project was still

ongoing. Further, the possession of the unit was supposed to be

offered by November 2017, however the complainant offered

possession respondent in February 2020 i.e. after a delay of 27

(twenty sevenJ months from the promised date of offer of possession.

But from the bare perusal of the statement of account, the

complainant has not offered any compensation to the respondent for

the delay in handing over possession of the unit. The complainant has

charged interest from the respondent @ 150/o p.a. for the delay in

making payments which is false, baseless as the respondent has made

payments to it as and when the demands were raised. It was pertinent

to mention that the complainant has charged interest from the

respondent for the period of delay as well i.e., 27 (twenfy-seven)

months as well. It was submitted that the complainant cannot charge

interest from the respondent for the period of delay as it was itself in

default of its obligation under the agreement and therefore it cannot
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enrich itself with interest on one hand and delaying the possession of

the unit on another. Further, in the instant complaint filed by the

complainant, it has nowhere ment.ioned any reason for the delay in

timely completing the construction of the project and handing over of

possession thereafter.

23. That the complainant has not approached this hon'ble authority with

clean hands rather, it has filed ther present complaint based on false

and frivolous allegations and averments as well as by concealing the

material facts and as such was nct entitled for any relief in the present

complaint on the well settled principles. It was submitted that the

complainant has rushed into filing this present complaint without

providing sufficient opportunity to the respondent to accept

possession of the unit as he was ready to take possession of the unit

provided that the unit was offered at the original consideration at

which the same was booked by the respondent along with delay

possession charges. It was submitted that the total consideration of

the unit as per agreement was Rs. 60,75,257 l' out of which the

respondent had already paid an amount of Rs. 4,128,297 l- by f anuary

2ll6.Therefore, the respondent was only liable to pay 1,9,46,9601-

after adjusting the aforesaid amount with the delay possession

charges which the complainant was liable to pay'

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can

be decided based on these undisputed documents'

f urisdiction of the authoritY

24.

E.
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The authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligation by the promoter as held in

Simmi Sikka v/s M/s EMIIIAR MGF Land Ltd. (complaint no 7 . Of 2018)

leaving aside compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage' The said decision

of the authority has been upheld by the Haryana Real estate Appellate

Tribunal in its judgement dated 03.1'1,.2020, in appeal nos' 52 & 64 of

2018 titles as Emaar MGF Land Ltd, B. Simmi Sikka and Anr.

Finding on the relief sought by the complainant

Relief sought bY the comPlainant:

i. The respondent be directed to make payment of outstanding

dues of Rs 25,4g,619/- under the apartment buyer's agreement

read with other provisions of the Real Estate (Regulation and

DeveloPment), Act 20 t6.

ii. The respondent be directed to take possession of unit under the

provision's apartment buyers' agreement'

iii. The respondent be directed to pay interest of Rs. 13,53,9411-

calculated upto 31.07.2020 as per apartment buyers'agreement

and read with other provisions of the Real Estate [Regulations

and DeveloPment) , Act2016'

26. The above-mentioned reliefs are interrelated, and their findings will

effect on another therefore, they are dealt together in succeeding

paragraphs.

F.
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27. In the present complaint, it is att obligation on the part of the

respondent allottee to make timely payment under section 19[6) and

1,g(7)oftheAct.Theauthorityhasobservedthatthetotal
consideration of the apartment is Rs. Rs. 60,75,527 l- and the

respondent has paid only Rs. 41,28 ,2g7 .g+ l-. The respondent allottee

has failed to make payments despite several demand letters and

reminderissuedbythecomplainantpromoter.AsperclauseTof

apartment buyer agreement, it is the obligation of the allottee to make

timelypaymentsandtherelevantclauseofapartmentbuyer

agreement is reProduced as under:

7. Time is the essence: Buyer's Obligation

7.1 Time is the essence with respect to the obligations of the Buyer to pay

the Total sale consideration as provided in schedule - lll along with other

paymentssuchasapplicablestampduty,registrationfee,Taxesandother
chargesstipulatedunderthisAgreementorasotherwisemoybedemanded
of the company by any comprlent Authority for qny purpose or reason and

all payments shal/ be made by the Buyer on or before the due dote(s) ' lt is

clearly agreed and understoia ay the Buyer that except for a demand notice

1o, poyirnts, it shall not be obiigatory on the part of the company to send

anyremindersregardingpaymentsrequiredtobemadebytheBuyertothe
CompanyasperthePaymentptaninSchedule-lVorfortheperformanceof
anY other obligations bY the BuYer'

28. The respondent/allottee has failed to abide by the terms of agreement

bynotmakingthepaymentsintimelymannerandtakethe
possession of the unit in question as per the terms and conditions of

the apartment buyer's agreement and the payment plan opted by the

respondent/allottees. Further cause of action also arose when despite

repeated follow-ups by the complainant and it is having performed its

contractualobligationstherespondent/allotteewithheldhis

contractual obligation. The respondent/allottee shall make the
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Section19(6)statesthateveryeillottee,whohasenteredintoan
agreementforsaletotakeanaportn.lent,plotorbuildingasthecasemay
be, under section 13til shatl be responsible to make necessqry payments

in the manner and within the time as specified in the soid agreement for

saleandshallpayatthepropertimeandplace,theshoreoftheregistration
charges,municipaltaxes,waterondelectricitycharges,mointenance
chorges, ground rent' and other charges' ifany'

section 19(7) states thot the allottee shall be liable to pay interest' at such

rate as 
^ijur-jrr-scribed, 

for any delay in payment towards any amount

or chargei to be paid under sub-section (6)'

Zg. It has been contended by the complainant that as per apartment

buyeragreement,thereSpondent/allotteeisunderStatutory

obligation to pay the instalments within the time agreed therein and

tobearl5o/osimpleinterestondues.TherelevantclauseT.3of

apartment buyer agreement is reproduced below:

T.3tncaseofanydelaybeyondaperiod60(sixty)daysinmakingthe
payment of any amount oliiul, ay gne buyer'to the company as per the

payment plan specified in slheduti -lv, the company may either terminate

this agrieient or ihorg, interest @150/o per a'nnu'm from the due date of

thepaymentosperthepoymentp.lan'tillthedateofpoyment'
uowi*s;ianiing tne apptiiaiiot and/or payment of ,interest 

on any

detayed payment, it is her-eliy expressly und.erstood that any delay in

making any payment due oi o pirticuiate date shqll meon and will be

deemedtomeanoneventoJa,,p,ut'providingrightsint^ermshereoftothe
companytocancelthisagieementandtoopp'ip'iatefromthesumspaid
bythebuyerinrelationtotheunit,theearnestmoney,interestpaid/due

ondelayedpayments,taxesp,aialdueandany,brokerage/commissionpaid
to any broker, if engaged by'the buyer in relation to the unit and refund the

HARER.,

GURUGRAM

requisite payment as per the provision of section 19(6) of the Act and

aSperSectionlg(7)topaytheinterestatsuchrateasmaybe
prescribedforanydelayinpaymentstowardsanyamountorcharges

to be paid under sub-section [6). Section 19[6), [7) proviso read as

under.

"section 79: - Right and duties of allottees'-
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balance,ifany,tothebuyerfollowingwhichthebuyershallceasetohave
any lien, right or claim against the ltnit and the company shall be free to

deatwiththeunitinanymonneratitssoleandabsolutediscretion'

30. However, section 19t6) and [7J of the Act states that the allottee shall

make necessary payments in the manner and within time as specified

in the agreement for sale and to pay interest, at such rate as may be

prescribed under rule 15 of the rules' Rule l-5 has been reproduced as

under:

RuleTS,Prescribedrateofinterest'[ProvisotosectionT2'
section 18 and sub-section (+1 ana subsection (7) of sectign 191

(1) For the purpose of proviso'ti section 72; section 1 B; and sub-sections (4)

and (7) of section 19, th; "interest at the rate prescribed" shall be the

state iiit of trdia htighest marginal cost of lending rate +20/0,:.

provided that in ,o* tnritiot*"arrt of lndia marginal cost of lending

rate (MCLR) is not i' "r, 
it tiil n, repiaced_by such benchmark lending

rotes which the State aoniif tnaia m'ay fix from time to time for lending

to the general Public'

3L. The legislature in its wisdom in the subordinate legislation under the

provision of rule L5 of the rules has determined the prescribed rate

of interest. The rate of interest so determined by the legislature' is

reasonable and if the said rule is followed to award the interest' it will

ensureuniformpracticeinallthecases.TheHaryanaRealEstate

Appellate Tribunal in Emaar MGF Land Ltd' vs' Simmi Sikka [Supra)

observed as under:

,,64.Takingthecasefromanotherangle,theallotteewasonlyentitledto

,n, arioiia potssession charges/interist only at the rate of Rs'15/- per sq'

ft. per month as pe*loulria'o; the Buyei's Agreement for the period of

such delay; whereas the promoter 
-wai 

entitled to interest @ 240/o per

annumcompoundedatthetimeofeverysucceedinginstalmentforthe
delayed payments. The junctioni of. the Authority/Tribunal ore to

sa|egu-ari lhe interest os it,e aggrieved person, may be the allottee or the

promoter. The rights of the"farties are ,to be balanced and must be

equitable'Thepromotercannotbeallowedtotakeundueadvantageofhis
dominatepositionandtoexploitthene-edsofthehomerbuyers,This
Tribunal is duty bound to tot i into considerqtion the legislative intent i'e''

to pro,tect theinterest of the consumers/allottees in the real estate sector'
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The clauses of the Buyer's Agreement entered into between the parties are

one-sided, unfair and unreasonable with respect to the grant of interest for

delayed possession. There ore various other clauses in the Buyer's

Agreementwhichgivesweepingpowers'toth,epromotertoca.ncelthe
allotment and forfeit tne amZ,uit paitl. Thus, the terms and conditions of

the Buyer,s Agreement dated og.oi.zot+ are ex-facie one-sided, unfoir and

unreasonable, and the same shall constitute the unfair trade practice on

thepartofthepromoter'Theset"ypesofdiscriminatorytermsand
conditions of tn, Buyer's Agreement will not be final and binding'"

32. Consequently, aS per website of the State Bank of India i'e.,

hugsJ/s}i..e.QJ.[.,themarginalcostoflendingrate[inshort,MCLR)as

ondatei.e.,07.O7.2o21is7.30%.Accordingly,theprescribedrateof

interest will be marginal cost of lending vals +2o/o i'e' 9'30% per

annum.

33. The definition of term'interest' as defined under section Z(za) of the

Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default, shall be equal to the rate of interest

whichthepromotershallbeiiabletopaytheallottee,incaseof

default. The relevant section is reproduced below:

,,(za),,interest,,meQnstheratesofinterestpayabtebythepromoterorthe

allottee, as the case maY be'

Explanation' -For the purpose of this clause-

(i) the rate of interest ,nirgrrau from the allottee by the promoter, in

,or,, 
-if 

iefautt, snati te ,quit to .the rate of interest which the

pro^irq sialt bte liable to piy the allotte.e, in case of default;

(ii) the interest payabte Uy tni promot'er to the allottee shall be from the

datethepromoterreceivedtheomountoranypartthereof'till,thedate
theamountorpartthereofundinterestthereonisrefunded,andthe
inte-rest payabl'e by the allottee to the promoter shatl be from the date

the allottee defaults in payment to the promoter till the date it is poid;"

34. Therefore, the respondeni-rttott.e shall be charged interest at the

prescribed rate i.e., 9.30% per annum by the complainant-promoter

towards the default in making payment'

G. Findings on delay possession charges as claimed by the

resPondent
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In the present complaint, the respondent intends to continue with the

project and is seeking delay possession charges as provided under the

provisotosectionlB[1)oftheAct.SectionlB(1)provisoreadsas

under:

"section 18: - Return of amount and compensation

18(1),lfthepromoterfailstocompleteorisunabletogivepossession
of an aPartment, Plot, or building' --

Provided that where an ollottee does not intend to withdraw from the

proiect,heshatlbepaid,bythypromoter'interestforeverymonthof
delay, till the" noraing ovir of th' p"t"sion' at such rate as moy be

prescribed'"

clause 11.1 of the apartment buyer agreement dated 23'07'20t4

provides time period for handing over the possession and the same is

reproduced below:

17, Completion of the proiect and possession

11.1 Subjert io tnl trri, h'ereof ani to the buyer having compried with

ail the terms and conditions of ihis agreement, t.he^c.ompany proposes to

hand overpossession of the unitwitiin a period of 4 years from the date

of approvat of the building Pla.ns for the proiect or within such other

timelines or"koy u, aireJtia by any competent outhority' The buyer

further agrees ihot ,rm after'expiry oS ine commitment period, the

company shall be further entitled io a'grace period of a maximum of 1B0

days for issuing th' po""'ion notice ("Grace period")'

At the outset it is relevant to comment on the present possession

clause of the agreement wherein the possession has been subjected

to all kinds of terms and conditions of this agreement and barring

force majeure conditions, and the respondent not being in default

underanyprovisionsofthisagreementandcompliancewithall

provisions, formalities and documentation as prescribed by the

promoter.Thedraftingofthisclauseandincorporationofsuch

conditions are not only vague and uncertain but so heavily loaded in

35.

36.

37.
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favour of the promoter and against the allottee that even a single

default by the allottee in fulfilling formalities and documentation etc'

as prescribed by the promoter may make the possession clause

irrelevant for the purpose of allottee the committed time period for

handing over possession losses its meaning. The incorporation of

such clause in the buyer's agreement by the promoter is iust to evade

the liability towards timely delivery of subject unit and to deprive the

allottee of his right accruing after delay in possession' Thus is just to

comment as to how the builder has misused his dominant position

and drafted such mischievous clause in the agreement and the allottee

is left with no option but to sign on the doted lines.

38. Admissibility of grace period: The promoter has proposed to hand

over the possession of the said unit within 4 years from the date of

approval of the building plans for the proiect or within such other

timelines as may be directed by any competent authority and the

buyer further agrees that even after expiry of the commitment period'

the company shall be further entitled to a grace period of a maximum

of 180 days for issuing the possession notice. The date of building plan

approval is 30.05.2013. The peiiod of 4 years expired on 30'05 '2017 '

As a matter of fact, the promoter has not issued possession notice

within the time limit prescribed by the promoter in the buyer's

agreement. Accordingly, the benefit of grace period of 180 days

cannot be allowed to the promoter at this stage. The same view has

been upheld by the hon'ble Haryana Real Estate Appellate Tribunal in

appeal nos. 52 & 64 of 2018 case titled as Emaar MGF Land Ltd' vs

Simmi Sikka case and observed as under:

Page 20 of26



Complaint No.3485 of 2020

68. As per the above provisions in the Buyer's Agreement, the possession of

Retail Space's was proposed to be handed over to the qllottees within 30

months of the eiecution of the agreement. Clause 16(a)(ii) of the

ogrrr^rri, further provides that there was a groce period of ll0 days over

and aborli'the afoiesaid period for applying and obtaining the necessory

approvali in regard to the commercial proiects. The Buyer's Agreement

has been executed on 09.05,2014, The.period of 30 months. expired on

0g.11.2016. But there is no material on iecord that during this period' the

promoter hod opplied to ony authority-for obtaining the necessary

approvalswithrespecttoth'isproject,.Thepromoterhodmovedthe
application for issuance of occupaniy certificat.e only on 22.05.201'7 when

the periid if SO month; had alreidy expired. So, the promoter cannot

claim the benefit of grace ieriiod o|izo'days. Consequently, the learned

Authority nas iignily determined the due date of possession.

39. Admissibitity of delay possession charges at prescribed rate of

interest: The respondent/allottee is seeking delay possession

charges at the rate of 10.5% p.a. however, proviso to section 18

provides that where an allottees does not intend to withdraw from

the proiect, he shall be paid, by the promoter, interest for every month

of delay, till the handing over of possession, at such rate as may be

prescribed and it has been prescribed under rule L5 of the rules' Rule

15 has been reproduced as under:

Rule 75, Prescribed rate of interest- fProviso to section 7Z'section 78

and sub'-section ft) and subsection (7) of seceion 791

(2) For the purpose o1 proiiso to seciion i2; saction 78; and sub'sections

@)and(7)ofsectionTg,the,,interestattherateprescribed',shallbe
,nr'iriri iloit, of India highest marginal cost of lending rate +20/o':

provided that in case the"state Ban-k of India marginol cost of lending

rate(IvICLR)isnotinuse,itshatlbereplacedbysuchbenchmork
tendi'nj ,iii, *nirh the state Bank of Indio may fix from time to time

for lending to the general Public'

40. Therefore, interest on the delay payments from the allottee shall be

charges at the prescribed rate i.e. 9.30o/o bY the

complainant/promoter which is the same as is being granted to the

complainant in case of delay possession charges'
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The respondent has contended that the complainant/builder has also

raised an arbitrary and illegal demand of Rs 7,76,91,9/. towards

increase in super area along with the letter of possession' whereas no

revised sanction plan has ever been obtained by it for an increase in

super area from the concerned authorities neither a copy of the same

if any obtained have been provided to the respondent' Whether as per

apartment buyer agreement dated 23.07.201,4 the complainant

builderisentitledtochargeforincreasedinsuperarea'

TheauthorityobservesthataSperbuyer,sagreement,the

respondent was allotted the said unit measuring 770'3+ sq'ft' but

subsequently, vide offer of possession letter dated 24'02'2020' the

area of the unit was increased to 806.22 sq.ft. Therefore, the area of

the said unit can be said to be increased by 35.88 sq'ft' In other words'

the area of the said unit has increased by 4.650/o. The relevant clause

of buyer agreement has been reproduced below:

4,6Thebuyeracknowledgesandunderstandsthatthetotalsale
considerationoftheapartmentiscalculatedo'nthebasisofitssuper
area,whichistentativeandmayincreaseorde,crease,whichshallbe
communicated to the buyer diring or after the construction of the

commercialcomplexiscomplete"andtheoccupationcertifica,tein
respectoftheSamehasbeenreceivedfromtheCompetentauthority,ln
termshereof,thebuyeragreesandundertakestopayforincreQse,ifa:1y,
intheSuperareooftheapartmentondemandbythecompanyandin
theeventofanyreductionintheSuperarea,therefundableamountdue
to the uuy:e, ,iatl be adjusted by th' 

'o^pony 
in the last payment due

from the iry" as set forth in th-e payment plan in schedule iv'

4,1.2.3 lf any increase/reduction is aeyona'10% of the super area.of the

apartment'and the iry* declines to accept such increase of beyond

100/0, then the company shalt, at its discretion, offer an alternate

apartmentanywhereinthecommercialcomplextothebuyerandof
similar speciJic:ation as the apartment _inc.luding 

such alternote

apartment having a super area oi*1- 10%0. such alternate apartment, if

offered to t:he biyer, shall be mindatorily acceptoble to the buyer and

thisagreementshallmeanandshallbedeemedtorefertothe
qtternativea.partmentandpaymentmade/asmaybedueinrelationto
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the apartment shall be deemed to have been made/due for such

alternate opartment for atl purpose and the buyer shall execute

necessary documents as moy be required by the company for allotment

of such alternate aportment. The allotment of the apartment shall b_e

iancelled and the io^, shall thereofter belong obsolutely and entirely

to the company with right or lien of the buyer on such apartment.

It is evident from a perusal of above-mentioned clause of apartment

buyer agreement that the builder is entitled to charge for increase in

super area either before or after completion of the project. The fact is

evident from occupation certificate dated 1t.02.2020 as well as offer

of possession date d 24.02.2020 respectively vide which the allottee

was informed about increase in super area'

The complainant, therefore, is entitled to charge for the same at the

agreed rated since the increase in super area is far less than 100/o'

This, however, will remain subject to the condition that the

apartment other components of the super area in the project have

been constructed in accordance with the plans approved by the

comPetent authoritY'

45. 0n consideration of the documents available on record and

submission made by the party regarding contravention of provisions

of the Act, the authority is satisfied that the respondent/allottee is in

contravention of the section 19(6) and [7J of the Act. By virtue of

clause 7 of the apartment buyer's agreement, it is the buyer's

obligation to timely give time.ly payments for the total sale

consideration. The respondent has paid only { 4L,28,297 '94 /- out of

{ 60,75,527 l- which is the total sale consideration Accordingly' the

non-compliance of the mandate contained in section 19[6) and [7) of

the Act is on the part of the respondent is established. The authority

is satisfied that the complainant is in contravention of the section

44.
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11(4) [a) of the Act by not handing over possession by the due date as

per the agreement. By virtue of clause 11 of the agreement executed

between the parties on 23.07.2014, the possession of the subject

apartment was to be delivered within stipulated time i.e., by

30.05.2017. As far as grace pe'riod is concerned, the same is

disallowed for the reasons quoted above. The complainant has failed

to handover possession of the subject apartment till date of this

order. Accordingly, it is the failure of the complainant/promoter to

fulfil its obligations and responsibilities as per the agreement to hand

over the possession within the stipulated period. Accordingly, the

non-compliance of the mandate contained in section 11(4)(a) read

with proviso to section 18(1) of the Act on the part of the complainant

is established. As such the allottee shall be paid, by the promoter,

interest for every month of delay from due date of possession i.e.,

30.05.2017 till the handing over of the possession i.e. 24.02.2020 at

the prescribed rate i.e., 9.300/o p.a. as per proviso to section 1B(1) of

the Act read with rule 15 of the rules.

46. Section 19[10) of the Act obligates the allottee to take possession of

the subject unit within 2 months from the date of receipt of

occupation certificate which was granted by the competent authority

on 11.02.2020.The complainant offered the possession of the unit in

question to the respondent came to know about the occupation

certificate only on the date of offer of possession. Therefore, in the

interest of natural justice, the respondent should be given in 2

months' time is being given to the respondent keeping in mind that

even after intimation of possession practically he has to arrange to lot

of logistic and requisite documents including but not limited to
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inspection of the completely finished unit, but this is subject to that

the unit being handed over at the time of taking possession is itr

habitual conditions. It is further clarified that the delay possession

charges shall be payable from the due date of possession i.e.

30.05.2017 till the expiry of 2 rnonths from the date of offer of

possession (24.02.2020) which comes out to be 24.04.2020.

H. Directions of the authority

47. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensLlre conrpliatlce of'

obligations cast upon the pronroter as per the function entrusted to

the authority under section 3a[fl:

i. The respondent/allottee shall make the requisite payments and

take the possession of the subject apartment from the date of

offer of possession 24.0 2.2020 + 2 months i.e.24.04.2020 as per

the provisions of section 19(6), (7) & (10) of the Act, within a

period of 30 days.

ii. The respondents/allottees shall charge interest at the

prescribed rate of interest @9.30% p,a. by the pronlotcr rvhich

is the same as is being granted to the complarnants in case of

delayed possession charges.

iii. The respondent/allottee shall be charges interest at the

prescribed rate of interest @9.30o/o p.a. for outstanding

payments by the promoter which is the same as is being granted

to the complainant in case of delayed possession charges.

iv. The complainant/promoter shall not charge anything from the

respondent/allottee which is not the part of the agreement, the

Complaint No.34B5 ol 20 20
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complainant would not be entitled to claim holding charges at

any point of time even after being part of agreement as per law

settled by hon'ble Supreme Court in civil appeal no. 3864-

3}gg /2020 decided on 14.1 2.2020.

v. The promoter is directed to provide the possession with all

amenities and specifications as per the ABA.

48.

49.

Complaint stands disposed of.

(sa Kumar)
Vl - r.---2

(Viiay Kflmar Goyal)
@*a-." MemberMember

(Dr. K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 07.07.2021,
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