& HARER
& GURUGRAM Complaint No! 625 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 6250f2019
First date of hearing: 23.07.2109
Date of decision 1 30.07.2021

1. Mrs. Ruchika Bidani
2. Mr. Sanjeev Kumar Negi
Both R/o: - House No. 8, Bank
Enclave Ring Road, Rajouri Garden,
New Delhi- 110027 Complainants

V’éi‘s-us -ii

M/s Ramprashtha Promoters, and
Developers Private Lithited. :

Regd. office: C-10, C'Block

Market, Vasant Vihar, New Delhi- 110057
Corporate office at: - Plot No, 1]4 Sector-44,

Gurugram-122002. ! Respondent

CORAM: 9

Shri Samir Kumar" P Y Member

Shri Vijay Kumar Goyal </ o =00V Member

APPEARANCE: | '

Sh. Sushil Yadav ' “Advocates for the complainants

Sh. Dheeraj Kapoor Advocate for the respondent
ORDER

1. The present complaint dated 11.02.20 19 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rulés) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Actor
the rules and regulations made there under or to the allottee
as per the agreement for sale executed inter se.
A. Unitand project details =

The particulars of the project the details of sale/consideration,
the amount paid by the complainants date of proposed

handing over the possession, delay perlod, if any, have been

detailed in the following tabular form:

3
i

S.No.| Heads : | Information r
1. | Project nq.me and location “Rise” Sector- 37D, Gurugram.
2 Project area % d LA Q”60-.51 12 acres
3. Nature of the project \ ‘Group Housing Complex
4, DTCP license no. and vahdlty 33 of 2008 dated 19.02.2008 valid
status . : ¢ jetill 18.02.2025
|'5. Name of licensee : i 9 :Rai;n ﬁgasltha Builders Private
| ' ' Limited and 11 others
[Page 56 of reply]
6. RERA Registered/not registered Registered vide no. 278 of 2017
dated 09.10.2017
7. RERA registration valid up to 30.06.2019
8 | Extension RERA registration | 08 of 2020 dated 17.06.2020
9. Extension RERA registration valid 31.12.2020
upto
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10. | Unit no. 203, 20 Floor, Tower C
[Page no. 18 of complaint]
11. | Unit measuring 1765 sq. ft.
i [super area]
12. | Allotment letter 22.02.201
[Page no. 48 of reply]
13. | Date of execution of apartmeni 22.10.2012
buyer agreement [Page no. 14 of complaint]
14. | Payment plan 2N Constructipn linked plan
4% | [as per Schedule of payment page
REHTS W%; no. 42 of complaint]
15. | Total considerationi | ||| | “[Rs.84,37,359/-
[as per schedule of payment page
: 270 e | e, 42 of complainant]
16. |Total amount paid by the | Rs:70,54,279/-
complainants [as per receipt information page
no. 50 of reply]
17. | Due date of delivery of 30.09.2015
possessionas per clause 15(a) )
of the apartment buyer N ey
. te:-120d d
grebment POl A28 R I7 2T oS grace periodis
days of grace period EGM ¥
[Page 28 of complaint] ™" _
18. |Delay in /handing ~ over |5 yearsand 10 months
possession till date of this order |~
i.e.30.07.2021
B. Facts of the complaint
3. The complainants submitted that the respondent gave

advertisement in various leading Newspapers about their

forthcoming project named Ramprastha “The RISE” in Sector

37, Gurugram promising various advantages, like world class
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amenities and timely completion/execution of the project etc.
Relying on the promise and undertakings given by the
respondent in the advertisements. They have, booked an
apartment/flat admeasuring 1765 sqft. ie. in aforesaid
project of the respondent for total sale ‘consideration of
Rs.84,37,359/- which includes BSP, car parking, IFMS, club
membership, PLC etc.

The complamants made payment of Rs.70,54,279/- to the
respondent v1de dlfferent cheque on different dates.

The complamants furgber éﬁbmltted that flat buyer's
agreement tbe respondent had- allotted aunit/flat bearing No
C-203, on 2 floor in tower-C having super area of 1765 sq. ft.
to the complainant. That as per para no.15(a) of the builder
buyer agreement;, the respondent had‘agreed to deliver the
possession of ';he flat latest'by 'Sépiﬁember 2015 as per the date
of signing of the flat b?uyef’s ag‘reemeni dated 22.10.2012 with
an extended period of 4 manths. N\ /1

The complain;nts sﬁbmittecl that he had regularly visited the
site but was surprised to see thaﬂ constructiop work is not in
progress and no one was present at the site to address their
queries on them. It appears that respondent has played fraud
upon the complainants. The only intention of the respondent

was to take payments for the prtﬁject withoulf completing the
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work. The resﬂpondent with mala-fide and dishpnest motives
and intention cheated and defrauied the comtlainant. That
despite receiving of 85-90% payment of all the demands
raised by the respondent for the said Flat and despite repeated
requests and rleminders over phonij calls and p:tsonal visits of
the complainant, the respondent has failed to deliver the
possession of the allotted flat to them within stipulated period.
That the complainants requested the respondent several times
on making telephomc calls ancl also personally visiting the
office of the respondent either to delwer the possession of the
flat in questlon or to refund the;amount along with interest @
18% per annum an the amount dep051ted by the complainants,
but respondont has flatly refusecl to do so. Thus, the
respondent in ‘a‘ .pre-plann'e_dl mariner defrauded the
complainants with their-hard-earned huge amount and
wrongfully gain to himself and caused worongful loss to the
complainants.

Relief sought by the§ complainants:

The complainants have sought following relief(s):

. To direct the respondent to handover the possession of
the flat along with prescribed interesy per annum on
compounded rate from the|promissory date of delivery

of the flat in question;
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9, On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to

have been committed in relation to section 11(4) (a) of the Act

to plead guilty or not to plead guilty.

D. Reply by the respondent

10. The respondent has filed an application for rejection of

complaint on the ground of ]urisdlctlon along with reply. The

respondent has conteste@ thex x:omplamt on the following

grounds: - VAR @

IL

That the p‘riglgal" ceg;élaiﬁgébeltaﬁ;;to the alleged delay
in delivéw of possesﬁsion for.which the complainant had
filed the original cemplail’nt, before the Haryana Real
Estate Regulatory Authority, Gurugram, Haryana, under
rule 28 in“Form, ‘CRA’ of Lthe Haryana Real Estate
(Regulation & Development) Rules 2017 and was seeking
the relief of refund, interest and compensatmn u/s 18 of
the Real Estate (Regulatlon & Development) Act, 2016.

Therefore, even though the project of the respondent i.e.
“RISE” Ramprastha City, Sector-37D, Gurgaon is covered
under the definition of “ongoing projects” and registered
with the authority, the complaint, if any, was still required
to be filed before the adjudicating officer under rule 29 of

the said rules and not before the authority under rule-28,
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as the authority had no jurisdiction whatsoever to
entertain such complaint andutuch compllnt is liable to
be rejectéd.

That after the filing of the original complaint before the
authority, a notice was also issued by the apithority to the
respondeht and the respondejt has allread)rl filed its Reply
before the authority, along with an application for
rejection of the Complaiﬁt»‘on the ground of jurisdiction.
The contents,of :the sgid rj‘egly én}:i application may kindly
be read as a'part aﬁg @mcddf the present reply as well,
though the same are not-being reﬁ;ated herein for the
sake of brevity. <

That even though the original corﬁplaint was pending
before the Vauth‘Ority,’but* in ’{Ijiew of the judgment dated
02.05.2019 pass»eii by the Hon’ble Haryana Real Estate
Appellate Tribunal, Chandigarh in Ap§peal No. 6 of 2018
titled as “Sameer Mahawar vs MG Housing Pvt Ltd. and
Others”, the original cofnplaint was transferred by the
authority before the adjudicating officer. Thereafter, the
adjudicating officer directed the complainants to amend
the original complaint in order to brin? it within the

parameter of “Form CAQ” as provided in rule 29 of the

said rules after which the complainants filed an amended
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complaint and the respondent also filed the amended
reply. The contents of the said reply may kindly be read
as a part and parcel of the present reply as well, though
the same are not being repeated herein for the sake of
brevity.

Thereafter, in terms of the Haryana| Real Estate
(Regulation & Develdprﬁeht) Amendment Rules, 2019,
the present matter was transferred /recalled by the
authority from the adfudn:atugg ofﬁcer and was listed on
06.11.2019, wherem_the«anthon_ty, in terms of the said
amended*rules directed. the corhplainants to file the
complaint under the amended rule 28 in the amended
‘Form CRA after Wthl’l the complalnant filed the
complaint in “the_ Amended 'Form CRA’ and the
respondent alsolﬁled the amended reply. The contents of
the said i'eply man l:{:indly be read as a part and parcel of
the present reply as well, thouigh the same are not being
repeated herem for the sake J)f brevity.

That, in view of the stay of the said amendment rules, by
the Hon’ble High Court of Punjab and Haryana at
Chandigarh, the complaint was once again transferred by

the authority before the adjudicating officer.
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VIL

VIIL

IX.

Thereafter, the complainants moved an application for
amendment of relief i.e. from refund to pct:session, and
the complaint was transferred by the adjudicating officer
to the authority and vide Order dated 24.03.2021, the
authority allowed the said application and directed the
complainants to file the amended complaint with the
relief of possession an@th{e:gespondent was also directed
to file an amended'_-;zeiiﬂ;,,f‘li‘he complainants have now
filed the amended comﬁl’aiﬁt m the amended ‘Form CRA’
and therefore l;he re§_pggg!ent is filing the present reply.
That at the Very outset, it issmost respectfully submitted
that the ~complaint filed byi the complainant is not
maintainable and this authclprity has no jurisdiction
whatsoever to entertain the présent complaint. The
respondent has also %ﬁﬁarately filed an application for
re]ecnon of the qornplgm? on |'the ground of jurisdiction
and this reply is without pr\bjudice to the rights and
contentions of 8the responde;nt conta_i_ned in the said
application.

That the complaints pertaining to refund, possession,
compensation, and interest for a grievance under section

12, 14, 18 and 19 of the said Act are required to be filed

before the adjudicating officer under rule 29 of the said
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XL

rules read with section 31 and section 71 of the said Act
and not before this authority under rule 28.
In the present case, the complaint pertains|to the alleged
delay in delivery of postession forl which the
complainants have filed the present complaint and is
seeking the relief of possession, interest, and
compensation u/s 18 of the said Act. Therefore, even
though the proje&ﬁ‘of the respondent ie, “RISE’
Ramprastha City, Sector 37D, |Gurgaon is covered under
the defmltlon of "ongolng §r01ect§' and registered with
this authorlty, the complaint, if any, is }s;qll required to be
filed befof‘-;e the adju:dicating officer ':nder rule 29 of the
said rules and'not before this iaut};grit;/ under rule 28 as
this authority has no jurisdici:ibn ;vhatsoever to entertain
such complaint and such comp:laint is liable to be rejected.
That without prejudii::e to th;e above, the above stated
position’is further substantiated by the proviso to section
71 which clearly states that even in. a case where a
complaint is withdrawn from a Consumer Forum/
Commission/NCDRC for the purpose of filing an
application under the said Act and said rules, the
application, if any, can only be filed before the

adjudicating officer and not before the authority.
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That even otherwise also the said amendment rules are to
be applied prospectively and not retrospectively to the
complaints, including the present complaint, which were

already transferred/placed |before the| adjudicating

filed prior to the said amendw{ent rules, aT which were
officer. That the transfer/recall of the present complaint
by the authority from: the adjudicating officer has been
erroneously made BgﬂlaE@,%“’lS no such provision of law
either under tl:lﬁe said Ac’_t;gr ur;dgr the said rules by virtue
of which the% aut“:;ori.ty\'”_(\:élln:; trangfer the complaints
pending before the adjudicating ofﬁcei{ to the authority
and vice-versa and hence the transfér of the present
complaint fiws witﬁmlit any legal sanctity and is therefore
bad fn law. . 2 s <74

That thhout pre]udice to the above, the complaint is
neither signed by the complalnants nor supported by any
proper affidavit with a proper verification. In the absence
of a signed complaint with proper verified and attested
affidavit supporting the complaint, the complaint is liable
to be rejected.

That the statement of objects and reasons as well as the

preamble of the said Act clearly state that the RERA is

enacted for effective consumer protection and to protect
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the interest of consumers in the real estate sector. RERA
is not enacted to protect the interest of investors. As the
said Act has not defined the term consumer, therefore the
definition of “Consumer” as provided under the
Consumer Protection Act, 1986 has to bg¢ referred for
adjudication of the present cofnplaint. Ther complainants

are investors and not consumer and nowhere in the

present complaint ha_s thg cnmplamant pleaded as to how

A
e

the complamant 1s a Consumer as defined in the
Consumer Protectlon Act, 1986 qua the respondent. The
complainants have deliberately not pjleaded the purpose
for which the complainant has entered into an agreement
with the respondent to purchase the apartment in
question. The complamants are already the owner and
residents of House No 8, Bank Enclave Ring Road, Rajouri
Garden, New Delln-llOO“Z? (:_address mentioned in the
booking application form, apartment buyer agreement
and the p?eselﬁ }:om;ia;i:t) él}r;:inv’ésgofs, jwho never had
any intention to buy the apartment for their own personal
use and kept on avoiding the performance of their
contractual obligations of making timely payments and

have now filed the present complaint on false and

frivolous grounds.
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That the authority has no jurisdiction to entertain the
present complaint as the complainants have not come to
the authority with clean hands and has concealed the
material fact that the complainant is a defaulter, having
deliberately failed to make the payment of installments
within the time prescribed, which resulted in outstanding
dues| of Rs.3,61,384/: and | delay payment charges/
interest, as reflected in thegjtatement of account.

Despite several advers‘jti_es, the respondent has continued
with the consfru’cfi;’on of_the'ﬁrbject and is in the process
of comﬁlef%iﬁ;\g the cqnstructidn of thée& project and should
be able% _t}: iappgly the occupation_certificate for the
apartmeénet in question by 30.06:2022 (as mentioned at
the time of application for exfensionef Registration of the
project w1th RERA) of withm such extended time, as may
be extended by the Ell.lthOl“lty as the case may be.
However as the complain&nts are only a speculative

AW L RRW AW TR
investor and not interested in taking ovelf the possession

of the said apartment and because of slump in the real
estate market, the complainants faile§i to make the
payments in time. Itis apparent that the complainants are

mere short term and speculative investor who had the

motive and intention to make quick profit from sale of the
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XVIL.

said apartment through the process of allotment. Having
failed to resell the said a artment dye to general
recession, the complainant could not make the payments
in time and have now developed an intention to raise false
and frivolous issues to engage the respondent in
unnecessary, protracted, and frivolous litigation. The
alleged grievance of the complamant has origin and
motive in slugglsh reaLestage market.

That this authonty is deprlved of the jurisdiction to go
into the mterpretatmn of, or rlghts of the parties inter-se
in accordance with the apartment bgyers agreement
signed by the complainants/allotment ogffered to him. Itis
a matter of record and rather a conceded position that no
such agreeméiit,' as reférreﬁi—_to%ﬁnder the provisions of
said Act c;»r said Rules; ‘has Eeen executed between the
complalffants and the*;;spon&ént Rather, the agreement
that has been referred to, for the purpose of getting the
ad]udlcéE;b;l ?;f B!th\%e Ngor:;ial}lt is the aﬂartment buyer
agreement dated 22.10.2012, executed much prior to
coming into force of said Act or said rules. The
adjudication of the complaint for interest and

compensation, as provided under sections 12, 14,18 and

19 of said Act, has to be in reference to the agreement for
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sale execgted in terms of said Act and said Rules and no
other agreement. This submission of the respondents
inter alia, finds support from reading of the provisions of
the said Act and the said Rules. Thus, in view of the
submissions macde above, no relief can be granted to the
complainant.

The respondent submi.ttied that the proposed estimated
time of handing over;j:hi Mgaﬁsessmn of the said apartment
ie, September ZOfS -i- 120 days which comes to
31.01. 2016 is, apphgahle only sﬁb]ect to force majeure
and the complamants having comphgg with all the terms
and congi-tidns agd not being in default of any terms and
conditions of the apartment bUyésr agreement, including
but not limited to t.he piaymer:t of instalments. In case of
any default/delay in payment, the date of handing over of
possession shal%be e&temded decordingly solely at the
respondﬁ:ent‘s discretion, tlll_] the ‘payment of all
outstanding amounts and at the same time in case of any
default, the complainants will not be entitled to any
compensation whatsoever in terms of clause 15 and
clause 17 of the apartment buyer agreement.

ossession of the apartment,

That section 19(3) of the Act provides that the allottee
shall be entitled to claim the
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plot, or building, as the case may be, as per the declaration
given by the promoter undj): section 4[‘2)[1](@. The
entitlement to claim the possession or refund would only
arise them the possession has not been handed over as
per the declaration given by the promoter under section
4(2)(1)(C). In the present case, the respondent had made
a declaration in ter,ni-'sﬁ of: s%dtipn 4(2)(1)(C) that it would
complete the project by30@62019 and has also applied
for a further etension °;f"on; ;}Ear with the revised date
as 30.06.2020. Q‘hus,__nwgrcéu_.sz of ac‘h on can be said to have
arisen tosthe complainants in any event to claim
possessiom | or | refund, along ' with interest and

compensation,as sought to be claimed by them.
Py N f@* :

XX. The projects.in respect of which the respondent has

f

obtained the occupation certificate are described as

hereundef':: -
S.No | Project Name No. of | Status
i Apartments
1. Atrium 336 0OC received
2. View 280 OC received
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3. Edge
Tower],],K L, M 400 OC received
Tower H,N 160 OC received
Tower-0 80 OC received
(Nomenclature-P) 640 OC to be
(Tower A, B,C,D,E,F, applied
G)
4, EWS 534 OC received
5. Skyz e 684 OC to be
| applied
6. | |Rise  Qur 322 [oC to be
Wil ® applied

P Y

11. Copies of all th'e relevant documents hé‘ve been filed and
placed on the record Thelr authentlmty’ is not in dispute.
Hence, the complamt can be decided oh. the basis of these
undisputed documents and submlssmn made by the parties.

E. Jurisdiction of the authonly : |

12. The apphcatzom of @ghe J'espon&dent regarding rejection of
complaint on ground" of ju risdiction stands rejected. The
authority observed that it has territorial as well as subject
matter jurisdi;tion to adjudicate t"ne present camplaint for the
reasons given below.
E.l Territorial jurisdiction

13. As per notification no. 1/92/2017-1TCP da[ed 14.12.2017

issued by Town and Country Planning D partment, the
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jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the pianning sﬂ'esjh of Gurugram
District. Therefore, this authority has complete territorial
jurisdiction to deal with the present complaint.

EIl  Subject matter iurisdi(":&tion.

The respondent has contg“n_déai"cﬁl‘;a't the relief regarding refund
and compensation are w1th1n the jurisdiction of the
adjudicating officer énd jurlsdnct;m :N.r.t the same does not lie
with the authority. It seems that the reply given by the
respondent is without going through the facté; of the complaint
as the same is totally out of context. The complainants have
nowhere sought the relief qf (efund and regarding
compensation part, the compfaipan.tgs have stated that they are
reserving the& right for compensaﬁtionmand at present seeking
only delayed possession charges. The authority has complete
jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter as held in Simmi Sikka v/s M/s
EMAAR MGF Land Ltd. (complaint no. 7 of 2018) leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainants ata later stage. The said

decision of the authority has been upheld by the Haryana Real
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Estate Appelléte Tribunal in its judgement dated 03.11.2020,
in appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd.
V. Simmi Sikka and anr.

Findings on the objections raised by the respondent

F.I Objection regarding handing over possession as per
declaration given under section 4(2)(1)(C) of RERA Act
The counsel for the respondent has stated that the entitlement

to claim possession or refund would arise once the possession
has not been handed ovet% as pmr declaration given by the
promoter under. ‘section’ 4(2) [l.)i((;J. Therefore, the next
question of Eletgf;ninatian is wlilethe;% the respondent is
entitled to av%il tQ; time giventojitby the@uthority at the time
of registering t;hexproj_,wect under ;ect_ion 3.& 4 of the Act.

Itis now settlé‘d la:/v Eyat the ;;rovisignsi of the Act and the rules
are also applicable to gngoging Hrt;jegt and the term ongoing
project has been defined in“rule Ztlj(o] of the rules. The new
as well as the ongoir;g prS}(eci are;?'equired to be registered
under section 3 and sectlon 4 of the Act.

Section 4(2)(1)(C) of the Act requires that while applying for
registration of the real estate project, the promoter has to file
a declaration under section 4(2)(1)(C) of the Act and the same

is reproduced as under: -

Section 4: - Application for registration of real estate
projects
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18.

(2) The promoter shall enclose the following documents along
with the application referred to in sub-section (1), namely:

(1): -a declaration, supported by an affidavit, which shall be
signed by the promoter or any person authorised by
the promoter, stating: — ...loccocivririrn

(C) the time period within which he undertakes to
complete the project or phase thereof, as the case
may be....

The time period for handing over.the possession is committed
by the builder as per the reiéﬁ?aﬁt clause of apartment buyer
agreement and the commltment of the promoter regarding
handing over of possesswn of tﬁ“é uhit is taken accordingly.
The new timeline indicated in respect of ongoing project by the
promoter while makil}g an applicaltion for t:egistration of the
project does ‘not chaxqge the commitment of the promoter to
hand over the ﬁos§e§si0@by °1;:;le1we_ dUe dage as per the apartment
buyer agreement. The. ;nevg;tirizgliﬁ; as indicated by the
promoter in the decl@ratlon under section 4(2)(1)(C) is now
the new tlmelme as mdlcated by him for the completion of the
project. Although, penal proceediings shall not be initiated
against the builder for not meeting the committed due date of
possession but now, if the promoter fails to complete the
project in declared timeline, then he is liable for penal
proceedings. The due date of possL-ssion as pe4 the agreement

remains unchanged and promoter is liable for the
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consequences and obligations arising out of failure in handing
over possession by the due date as committed by him in the
apartment buyer agreement and he is liable for the delayed
possession charges as provided in proviso to section 18(1) of
the Act. The same issue has been dealt by hon’ble Bombay High
Court in case titled as Neelkamal Realtors Suburban Pvt. Ltd.

and anr. vs Union of India and ors. and has observed as

it

under:

e e
“119. Under the provisions of Section 18, the delay in handing
over the’ pdssession would be counted from the date
mentionéd in the agreement forsale-entered into by the
pronioter and the allottee prior to,itsregistration under
RERAsUnder the provisions_of RERA; the promoter is
given a facility torevisé the ddte of completion of project
and declare theé same under Section 4. The RERA does not
contemplate rewriting of contract between the flat

purchaser and the promoter...”

i

F.Il Objection regarding entittement of DPC on ground of
complainants being investor .

The respondent has taken a stand that the complainants are
the investors and ot consumers, ﬁtherefo_re, they are not
entitled to the protection of the Agf and thereby not entitled to
file the complaint under section 31 of the Act. The respondent
also submitted that the preamble of the Act states that the Act
is enacted to protect the intere#t of consun*ers of the real

estate sector. The authority observed that the respondent is

correct in stating that the Act is enacted to protect the interest
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of consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introductio Iof a statute
and states main aims & objects of enacting a statute but at the
same time preamble cannot be used to defeat the enacting
provisions of the Act. Furthermore, it is pertinent to note that
any aggrieved person can file a comploin': against the
promoter if the promoter “.contravenes or| violates any
provisions of the Act or rules or x;egulatlons made thereunder.
Upon careful perusal of all. the terms and conditxons of the
apartment buyor S agreementj 1t is revealed that the
complainant§ are buyers and they hove paid total price of
Rs.70,54, 279/ to the promoter towards purchase of an
apartment in the pro]ect of the promoter At this stage, it is
important to stress upon the oeﬁr}_ltlon of term allottee under
the Act, the same is reproduced below for ready reference:

4
%

“2(d) "aHogteé” in-relation to a realﬁ estate project means the
person to whom a plot, apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promoter, and
includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or

building, as the case may be, is given on rent; i
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In view of above-mentioned definition of "allottee" as well as
all the terms and conditions of the apartment buyer’s
agreement executed between promoter and coutlainants, itis
crystal clear that the complainants are allottee(s) as the
subject unit was allotted to them by the promoter. The concept

of investor is not defined or referred in the Act. As per the

definition given under section’ 2. of the Act, there will be

“promoter” and “allottee’, I:ttié?re cannot be a party having a
status of "investor".ﬂ:f"hefMaparasbtia Real‘Estate Appellate
Tribunal in its order &Q;ate'c_lgzz?‘).Qf.ZU“l‘? in appeal no.
0006000000&)10557 titled as. M/s Srushti Sangam
Developers Pvt. Ltd. Vs. Sarvapriya Leqsiné (P) Lts. And anr.
has also held that the concept of investor is not defined or
referred in the 'Act*.\Thus, th_ese‘ ch:n_t;ention of promoter that the
allottees beinﬁg investors a}; n‘qjg&ein“;itled to Iprotection of this
Act also stand:§ rejected. |

F.III  Objection regarding jurisdiction of authority w.r.t.
buyer’s agreement executed prior to coming into force
of the Act

Another contention of the respondent is that authority is

deprived of the jurisdiction to go into the interpretation of, or
rights of the parties inter-se in accordance with the apartment
buyer's agreement executed berween the iarties and no

agreement for sale as referred to under the provisions of the
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Act or the said rules has been executed inter se parties. The
authority is of the view that the Act nowhere pravides, nor can
be so construed, that all previous agreements will be re-
written after coming into force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read and

interpreted harmoniously. However, if the Act has provided

P

for dealing with certain “spécific| provisions/kituation in a
specific/particular manherg';-;;jeﬁ .that situation will be dealt
with in accordance‘with tl}e?.ﬁit:t_auicl the rules after the date of
coming into &fof't‘:e. of theActalmq the rules. Numerous
provisions of the Act save the pr.qvisions of the agreements
made between the buyers and sellers: Thej;aid contention has
been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt, Ltd. Vs, UOI and others. (W.P 2737 of 2017)

which provides as under:

“119. Underthé provisions of Section 18, the delay in handing
over the possession would be counted fram the date
mentioned in the agreément for sale/entéred into by the
promoter and the allottee prior to its régistration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does not
contemplate rewriting of dontract between the flat
purchaser and the promoter.....

122. We have already discussed that above stated provisions
of the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retroactive
effect but then on that ground the validity of the
provisions of RERA cannot be challenged. The Parliament
is competent enough to legislate law having retrospective
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or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the
larger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.”
22. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019

the Haryana Real Estate Appellate Tribunal has observed-
o e Sl x; 1
it A .»@.f*: %S
“34. Thus, keeping in vfeia??pgma),foresaid discussion, we are of
the considered opinion that the provisions of the Act are
quasi retrqacti_ve to _s'o‘n"fe extent'in operation and will be
applicable to the.agre menits for sale ered | -

nsaction are stillin the r ess

case of delay in the offer/delivery of pessession as per the
terms and conditions 'of the, agreement for sale the
allottee shall| be entitled to. the- interest/delayed
possession charges ong’;he measona@fe;rate of interest as
provided in'Rule 15 of the rules and one sided, unfair and
unreqsonable, rate of compensation mentioned in the
agreement for saleis liableto be ignored.”

23. The agreements ar€ sacrpsanct. save and except for the
provisions which have been abrogated. by 'the Act itself.
Further, it is noted that the builder buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms
and conditions of the agreement subject to the condition that

the same are in accordance with the plans/permissions
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24.

25.

approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules,
statutes, instructions, directions issued thereunder and are
not unreasonable or exorbitant in nature.

Findings on the relief sought by the complainants

Relief sought by the complainants: To direct the
respondents to hand aver-the -pnssession of the apartment

along with prescribed mterest per annum on compounded

G

rate from the date d‘f beokmg of the flat in question.

@'

In the present complaint, the complamants intend to continue

with the project and are seeking delay possession charges as

provided under the proviso to secil;ion 18(1) of the Act. Sec.
g - I

18(1) proviso reads as under. |

“Section 18: - Return o;amaunt and compensation

18(1). Ifthe promoter far!s to comp!ete or is unable to give
posséssron ofan apartm ent plot, or bu:)dmg,

i
e M»

Provided ‘that where an- allottee does not intend to
withdraw ﬁom the project he-shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

Clause 15(a) of the apartment buyer’s agreement (in short,
agreement) provides for handing over of possession and is

reproduced below:

“15. POSSESSION
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(a) Time of handing over the possession

Subject to terms of this clause and subject to the Allottee
having complied with all the terms and condition of this
Agreement and the Application, and not being in default
under any of the provisions of this Agreement and
compliance ~ with  all  provisions,  formalities,
documentation etc, as prescribed by RAMPRASTHA.
RAMPRASTHA proposed to hand over the possession of
the Apartment by September 2015 the Aliottee agrees
and understands that RAMPRASTHA shall be entitled to a
grace period of hundred and twenty days (120) days, for
applying and obtaining the occupation certificate in
respect of the Group Housing Complex.”

ik

agreement and observés, that this.is a matter very rare in
nature where buildenvl‘iﬁ'ﬁé sp'éci-f!'qélly mentioned the date of
handing oveﬁgpossessiorll?-‘l;-lalh'cﬂl;e}i:?than specifying period from
some specificthappening of an event su;:h as signing of
apartment buyer agreement, commencement of construction,
approval of building plan etc. This'is.a welcome step, and the
authority appreciates-such ﬁr’rpwcoinmitment by the promoter
regarding handing over of bd”ssession but subject to
observations of the authority given below.

At the outsetit-is' relevant to'comment on the preset
possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and _conditions of this
agreement and application, and the complainants not being in
default under any pfovisions f these agreements and

compliance with all provisions, formalities and documentation
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as prescribed by the promoter. The drafting of this clause and
incorporation of such conditions are not orle vague and
uncertain but so heavily loaded in favour of the|promoter and
against the allottee that even a sinJle default‘byl the allottee in
fulfilling formélities and documentations etc. as prescribed by
the promoter may make the possession clause irrelevant for
the purpose of allottee and the commitment date for handing
over possession loses its meanmg The incorporation of such
clause in the buyer's agreement Ilayjthe promoter is just to
evade the liability towards t;glely-'délivgry of subject unit and
to deprive tﬁé allottee of his right accruing after delay in
possession. ThlS Is just to comment as to how the builder has
misused his dommant p051t10n and drafted such mischievous
clause in the agreemem; and the g!lot}ee is left with no option
but to sign on the dotted Imes ‘

Admissibility of grace perlod 'Ihe promoter has proposed
to hand over the possession of the apartment by 30.09.2015
and further provided in agliet:-:ment that promoter shall be
entitled to a grace period of 120 days fmt applying and
obtaining occupation certificate in respect ofj group housing
complex. As a matter of fact, the jiomoter haj not applied for

occupation certificate within the time limit prescribed by the

promoter in the apartment buyer’s agreement. As per the

Page 28 of 35



 HARERA .
£O)R GURUGRAM Complaint Noq: 625 of 2019

29.

settled law one cannot be allowed to take advantage of his own
wrong. Accordingly, this grace period of 120 days cannot be
allowed to the promoter at this stage. The same view has been
upheld by the hon’ble Haryana Real Estate Appellate Tribunal
in appeal nos. 52 & 64 of 2018 case titled as Emaar MGF Land

Ltd. VS Simmi Sikka case and observed as under: -

68. As per the above provrsmns m the Buyer's Agreement, the
possession of Retail Space ._-pwposed to be handed over to
the allottees within 3@1 ith 5 of the execution of the
agreement. Clause 19{ a)li H)**ﬂ%fi’g agreement further provides
that there was agrage period of 12? days over and above the
aforesaid per;;od fo? applyfng abtaining the necessary
approvals il regard to the comnger&a?”pro;ects The Buyer’s
Agreement has been executed on 09.05.2014. The period of 30
months e.\'ptred on 09.11.2016.. But there is no material on
record that during thisperiod, the promoter had applied to any
authority for obtammg the necessary appnova,'s with respect to
this project,.The promoter had moved the application for
issuance of occupancy certificate only on 22.05.2017 when the
period of 30 months had already gxptred So, the promoter
cannot claim. the. benefit of grace 'period of 120 days.
Consequently, the Iearned Authority has rightly determined the
due date of possess:orf%m 2

Payment of delay po_ssessgonch?e,s atprescribed rate of

interest: Proviso to section 18 provides that where an allottee
does not mtend to withdraw fron; theproject, he shall be paid,
by the promoter, interest for every month™ of delay, till the
handing over g)f possession, at such rate as may be prescribed

and it has been prescribed under rule 15 of the rules. Rule 15

has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 189, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to
time for lending to the general public.

The legislature in its wisdom in the subordinate legislation

G

under the provision of rule 15 ofthe rules, has determined the

prescribed rate of initerest. The rate of interest so determined

i Gl

r e AN, el
by the legislaturé; isteasonable and if the said rule is followed

to award the iritlefest, it will e{!}Squ unito?m \practice in all the
cases. The Haryana Real Estate Appellate Tribunal in Emaar
MGF Land Ltd. vs. Simmi Sikka (Supra) observed as under: -

“64. Taking the case from-another angle, the allottee was only
entitled to the delayed possession Cﬁarges/intekest only at the
rate of Rs.15/- per sq. fe~per-month as per clause 18 of the
Buyer's A ‘greementgor the period of such delay; whereas, the
promadter was entitled to interest @ 24% per annum
compounded at the éime of every succeeding instalment for the
delayed payments, The functions of the Authority/Tribunal are
to safeguard the interest of the uggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent Le., to
protect the interest of the consumers/allottees in the real estate
sector. The clauses of the Buyer's Agreement entered into
between the parties are one-sided, unfair and unreasonable
with respect to the grant of interest for delayed possession.
There are various other clauses in the Buyer’s Agreement which
give sweeping powers to the promoter to cancel the allotment
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and forfeit the amount paid. Thus, the terms and canditions of
the Buyer’s Agreement dated 09.05.2014 are ex-facie one-sided,
unfair and unreasonable, and the same shall constitute the
unfair trade practice on the part of the promoter. These types
of discriminatory terms and conditions of tke Buyer's
Agreement will not be final and binding.”

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e,, 30.07.2021 is 7.30%. Accordingly, the

prescribed rate of interest will be marginal cost of lending rate
S N

+2% i.e. 9.30%. Ry
The definition of term ‘.int_:e_‘r_g§t' as _g:ie’ﬁned under section 2(za)

F

of the Act provides that the r.a't'_é gf.iflterqsg_t chargeable from the
allottee by theaﬁr"‘omoter, in case.of défault, shall be equal to

the rate of interest which the promoter shall be liable to pay
AN
the allottee, 'in case of default. The relevant section is
, i | Y
s {

reproduced below: < i

“(za) "interest” means' the -Emtef” ‘of interest payable by the

promoteror the allottee, asthecasemay be.

Explanation. —For the purpose of this ¢lause—

(i) | the rate of interest chargeable from the-allottee by the
pronoter, injcase of default; shall be.equal to the rate of
interest which the promoter: shall be liable to pay the
allottee, in case of default;

(ii) | theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount.or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till
the date it is paid;”

Therefore, interest on the delay payments from the

complainants shall be charged $t the présc'ribed rate ie,
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being granted to it in case of delayed possession charges.

9.30% by the‘“respondent/promojr which is Jhe same as is
On consideration of the documents available on record and
submissions “made by both the parties regarding
contravention of provisions of the Act, the authority is satisfied

that the respondents are in contravention of the provisions of

the Act. By virtue of clause 1S(a) of the agreement executed

between the parties on 221.

P T 27

(1 zqiz possession of the subject
apartment was to- be deliy@_}'éd Wl.Fhﬂ’L stipulated time i.e. by
30.09.2015. As far as grace penod is concerned, the same is
disallowed f?r the reasons quoted above: Therefore, the due
date of h;nding gver possession 'is 30.09.2015. The
respondent hais: »fallileds toohando‘gver pé;session of the subject
apartment till date of this ord'er &cicordingly, it is the failure of
the respondent/promoter t0 fulﬁ its obligations and
responsibilities ‘as permthe agre&ment to lJand over the
possession within the stipulated pgrlod. Accordingly, the non-
compliance of the mandate contained in section 1 1(4)(a) read
with proviso to section 18(1) of the Act 0;1 the part of the
respondent is established. As such the allottees shall be paid,

by the promoter, interest for every month of delay from due

date of possession i.e,, 30.09.2015 till the hﬁncling over of the
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possession, at prescribed rate i.e., 9.30 % p.a. as per proviso to
section 18(1) of the Act read with rule 15 of the rules.

The allottees have requested for fresh statement of account of
the unit based on the above determinations of the authority
and that request is allowed. The respondgnt/builder is
directed to supply the same to the Illottee with11 30 days.
Directions of the authority

Hence, the authority hereby pgsses this order and issues the

5

following directions under Esﬁ‘ie‘cti_orél 37 of the Act to ensure

=LY Rl
K i,

: i l \ .
compliance of obligations cast upon the promater as per the

&

function entrusted to the authority undersection 34(f):

The respondent is direcﬁedj to pay; interest at the
prescribed rate, of 9i.30% p-a. for‘every month of delay
from the due datéﬁ“:;&fz posses&s"ifqlf: i.e, 30.09.2015 till the
date of handing over possession.

The prornotér may credit delay possession charges in the
account “ledger/statemem of ?ccount. of the unit of the
allottees. If the amount outstanding against them is more
than the DPC this will be treated as sufficient compliance
of this order.

If there is no amount outstanding again‘st the allottees or

less amount outstanding against the allottees then the
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balance delay possession charges shall be paid after
adjustment of the outstanding against the allottees.

iv. The arrears of such interest accrued from 30.09.2015 till
the date of order by the authority shall be paid by the
promoter to the allottees within a period of 90 days from
date of this order and interest for every month of delay
shall be paid by the promotqr to the allottees before 10t
of the subsequent mgpth as per rule 16(2) of the rules.

V. The complainants: are dlrecteq to pay outstanding dues, if
any, after ad]ustmem of i mtértmt for the delayed period.

vi. The raté of interest chargeable frontthe allottees by the
promoter; in case of default shaﬁl “be charged at the
prescribedorate Qi.e., 9.30% by the respondent/promoter
which is tﬁ"é@:sm;i‘é%ratei'qué’i_r{#ériést which the promoter
shall be @Liable t? pay“‘zhewalioﬁégefs, in case of default i.e,,
the delay:emp055Ess§'gm.-chargqs as per section 2(za) of the
Act. |

vii. The respondent shall not charge an.ything from the
complainant which is not the part of the buyer’s
agreement. The respondent is debarred from claiming

holding charges from the complainants/allottees at any

point of time even after being part of apartment buyer’s
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agreement as per law settled by hon’ble Supreme Court in
civil appeal no. 3864-3899/2020 decided on 14.12.2020.
viii. The prorrﬂloter is directed to furnish to the allottees the
statement of account within one month of issue of this
order. If there is any objection by the allottees on
statement of account, the same be filed with the promoter
after fifteen days ;p.greaﬁef-f}rll case the grievance of the
allottee relating to smtement of account is not settled by
the promoter w1tF11n 15 dﬁys nbereafter the allottees may

g seQQrate application.

approach the auth ag;ty by

37. Complaint st_andsé; dlspos_e%d of«

38. Filebe consigne‘cf-‘ to -regisiry.

" wi : ,V -
(Samir Kumar) ~ (Vi]ay Kumar Goyal)
Member “ Member

Haryana Real Estate Regulatory Authomty, Gurugram
Dated: 30.07.2021 -
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