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1. Mr. Satendra Kumar Gupta
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CORAM: -

Shri Samir Kumar _ ! Member
Shri Vijay Kumar Goyal', Member
APPEARANCE: : .

Sh. Aditi Mishra Advocate for the complainants
Sh. Dheeraj Kapoer Adveocate for the respondent

_ /7. ORDER

1. The present complaintdated 21.1(I].“2020 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,
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responsibilities and functions under the provision of the Act or
the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount
paid by the complainants, date of proposed handing over the
possession, delay period; if any, have been detailed in the

following tabular form: A

= ML /
Vi ORI

S. No| Heads ~ /1T Jinformation
1 Project na}né i%ﬂd ljbc-aﬁdﬁ i “The Edge Tower”,

~ “eesew 4 Sector- 37D, Gurugram,
2. | Project a-reﬁa' " | 605112 acres

3. Nature of the project Group housing colony

4. | DTCP \licensé mo. and validity 33 0£2008 dated

status \ /1,19.02.2008 valid till
N\ Lo, §118.02.2025
5. | Name of licensee - "L"| M/s Ramprastha
Builders Private Limited
and 13 others as

mentioned in licence no.
33 0f 2008 issued by
DTPC Haryana

6. RERA Registered/ not registered | Registered vide no.
279 of 2017 dated
09.10.2017 (Tower No.
Ato G, N and 0)

) RERA registration valid up to 31.12.2018

Extension RERA registration | EXT/98/2019 dated
12.06.2019

" 3 o

Page 2 of 33



A

& HARERA

=5 GURUGRAM

Complaint No. 3494 of 2020

9. Extension RERA registration 31.12.2019
valid upto
10. | Unit no. 804, 8t floor, Tower G
[Page no. 34 of
complaint]
11. | Unit measuring 1470 sq. ft.
[Super area]
12. | Date of execution of apartment | 22.07.2011
buyer’s agreement [Page no, 30 of
g | complaint]
13. | Allotmentletter ..« . |16.07.2011
| ' [Page no. 26 of
| complaint]
14. | Payment plan . _ ¢ “}Construction linked
w&“ \Qm %W N Qayment plan.
Gl | \ [Page no. 43 of
complaint]
15. | Total consideration Rs.45,92,019/-
[as per schedule of
payment page no. 59 of
_ /| eomplaint]
16. | Total amountpaid.by the | .~/ {}B¢!39,25862 /-
complainants, ¥ 7 ) Es per receipt
s ~" | information page no. 49
'Y A T T o meply)
17. | Due date of%eﬁew of . 9,31:08.2012
possession as per clause 15(3]
of the apartment buyer - !
agreemgnt 31.08. 23,12 plus 1?0 ;[)r::itc?c'l-isl ig;ﬁf;ﬁ;gﬁe
days grace period for applying
and obtaining occupation
certificate in group housing
colony.
[Page no. 43&44 of complaint]
18. | Delay in handing over | 8years 10 months and
possession till date of this order | 30 days
ie., 30.07.2021
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Facts of the complaint

The complainants have submitted that in the month of July
2011, respondent approached the complainants regarding
purchase of ~a residential apartment and after that,
complainants visited the above said premises for the purpose
of purchasing an apartment. After that the complainants were
ready to purchase an apartment in the said project and for the
same, the complainants is:sued | a cheque amounting to
Rs.7,00,000/- on 13 07. 2011 m favour of respondent towards
booking of a umt On-16. 0'7 21)1% f:'flg respondent issued an
allotment letter for allotmen’g of apartn‘ient no. G-804 in the
project to the-.complainants and subsequently, an apartment
buyer's agreément dated 22.07. 201 1 was entered between the
complainants and. the respgndent (annexure-B). The
complainants over a period commencmg from September
2011 to April 2013 and in De cembeg 2016 made payment of a
total sum of Rs 39,25,862/-.

The respondent had 'undertaken to hand'over possession of
the apartment to the complainants by August 2012 with a
further gracewperiod of 4 months, ie., December 2012 for
applying and obtaining the occupation certificate in respect of

the group housing complex. Hence, the respondent was liable
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to hand over paossession of the apartment to the complainants
by December 2012,

The respondent sent an e-mail to the complainants on
03.11.2015 éktending the timeline for completion of
construction of the apartment by a further period of 4 years
i.e., by December 2016. The complainants sent two e-mails to
the respondent on 09.09{;3914 and 04.01.2015 drawing
attention of the res}ionﬁéﬁt’_'ltdwards the delay in the
construction work and reciu_e-'sting--the respondent to speed up
the work and comple’teﬁthe' p"eﬁd’mgl werkof the apartment, but
the same fell :df:af ears of thé resp.ondént. [Note: E-mails dated
09.09.2014 ia;ld 04.01.2015, not placed on record.] The
respondent further sent e-mails dated 1507.2016 and
28.02.2017 to the complainants whéxﬁeby the date of delivery
of the possession of-vthe aparttne,rl,t of the complainants was
extended to March 2017 a‘nd Séptérﬁber 2017, respectively.
Even after the above assurances By the respondent, it failed to
deliver the pessession of the apaﬁment to the complainants
even after a gap of 2 years post September 2017 and a total of
7 years, the respondent intimated to the complainants by an e-
mail dated 14.08.2019 that tower G in which the apartment is
being situated is still under construction. The cause of action
arose for the present complaint in or around in July 2011,

when the complainants booked the apartment. The cause of
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action further arose on numerous occasions during 2014,
2015, 2016, 2017 and 2019 when emails pertaining to the
delay in handing over the subject apartment were being
exchanged between the parties. The cause of action continues
to subsist as the respondent has delayed the possession of the
apartment to the complainants and has failed to hand over it

till date of filing this complaint.

Relief sought by the comp

The complamants have soughbfollgmgg relief(s):

(i) Direct th@ respondent to pay mterest at the rate of 18%
p.a. for gvery month ' of del_ay from the due date of
possession i.e., 31.12.2012 tili the act-u:;l] handing over of
the possession of thie subject  apartment to the

complainants.

On the date of hearing, ‘the -althority explained to the
respondent/promoter about the d,?z_lri:travention as alleged to

have been committed in relation to section 11(4) (a) of the Act

to plead guilty or notto plead guilty. f i

Reply by the respondent

The respondent has filed an application for rejection of
complaint on the ground of jurisdiction along with reply. The

respondent has contested the complaint on the following

grounds.
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The complaint filed by the complainants is not
maintainable and the Haryana Real Estate Regulatory
Authority, Gurugram, Haryana has no jurisdiction
whatsoever to entertain the present complaint. According
to the respondent, the jurisdiction to entertain the
complaints  pertaining to refund, possession,
compensation, and mterest i. er, prescribed under sections
12, 14, 18 and &cﬁi}}ﬁ?ﬂﬁ of the Act|lies with the
adjudicating ofﬁcer tm %f%ie@tlons 31 and 71 read with
rule 29 of the m‘lés@ fi"li n |; 2

In the pr sen,t case;. the »complam'i Qrtams to the alleged

"Fu o,
o } f,-r"
in ﬁelivexjﬁ{“’n[if oTLsessa_ H’or which the

delay

complalﬁantﬁ ﬁ&Ve @ the |prq§ent ‘complaint and is
A

Fpﬂsséssmn interest and

’ps : '“1,_ ‘u___;-

compensatlon ‘qu 18 t:f ﬁl‘&é szf d Act. Therefore, even

seeking the

though the pr? ect of tl-ie réspondent ie, “EDGE”
Ramprastha City, SectoLr 37D Gurgaon is covered under
the definition of "on.gofngwprchects and registered with
this authority, the complaint, if any, is still required to be
filed before the adjudicating officer under rule 29 of the
said rules and not before this authority under rule 28 as
this authority has no jurisdiction whatsoever to entertain

such complaint and such comp‘laint is liable to be rejected.
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That now, in terms of the Haryana Real Estate (Regulation
and Development) Amendme:nt Rules, 2019 (hereinafter
referred to as the "said i amendment rules”),

complainants have filed the p!resent complaint under the
amended rule-28 (but not in: the amended ‘Form CRA’)
and is seeking the relief of possession, interest and

compensation u/s 18.0f the said Act. It is pertinent to

présent complaint is not in the
e the present complaint is

*'TF
: i’hg complainants have

and not this authqﬁl;;? and'have in para 14 of the

complamt that the jurisdictio -..e-m.f._thg present matter lies
with the ad]’l@;ﬁt; 18 cer and n iwnh this authority.
That stateme\a?ﬁbﬂ and reasons as well as the
preamble of the said nc?c}%ﬁ'[?" sta‘i:e that the RERA is

& b ‘ ﬂ E W‘Z
enacted for eFF:;}f_ve con_s_hy\mer protechon and to protect

[

|
the 1ntet-'est of consumers.in the real estate sector. RERA

is not enacted to protect the interest of investors. As the

said Act has not defined the term consumer, therefore the
definition of “Consumer” as provided under the
Consumer Protection Act, 14'86 has to be referred for
adjudication of the present complaint. The complainants

. 3 | >
are investors and not consumers and nowhere in the
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o o

present complaint have the complainants pleaded as to
how the complainants are consumers as defined in the
Consumer Protection Act, 1986 qua the respondent. The
complainants, who are already the owner of Flat No. SF-
11, Property No. 1015-A, Ward No. 7, Mehrauli, New
Delhi-110030 (address mentioned in the booking
application form and apartment buyer agreement) and
225, Radiant ]asrﬂﬁg_?l‘éf_rééié, Shivnahalli, Jakkur Main

Road, Yelahanka, Beng&é]_éru—560064 (address mentioned

in the presént 'Comﬁlw )¥a-re inv;é‘*sgors, who never had
any intenﬁion&- to buy ﬁgff};ﬁéx‘lt;meﬁt&férﬁtheir own personal
use and ha-:fe- now filed the present complaint on false and
frivolous grounds.

v.  Despite sévéfa}a*dyersities, the fr»efs!::)vondent has continued
with the construction of the pi*oject and is in the process
of completing the construction of the project and has
already obtained the OC 6%8%3%&1;5 out of 15 towers and
would be able.to appl-yfthe occupation certificate for the
other towers (including the apartment in question) by
31.12.2020 (as mentioned at the time of application for
extension of registration of the project with RERA) or
within such extended time, as may be extended by the

authority. It is pleaded that the complainants were only

short term and speculative investors and therefore, they
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were not'interested in taking over the possession of the
said apartment. It is apparent that the complainants had
the motive and intention to make quick profit from sale of
the said apartment through the process of allotment.
Having failed to resell the said apartment due to general
recession and because of slump in the real estate market,
the complainants hgyg developed an intention to raise
false and frivolous?gis;;i;;eﬂsftﬁ :engage the respondents in
unnecessary, protraétéd lah-d irivolouﬁs litigation. The
alleged grievance of the ‘&o’lﬁ@iamants has the origin and
motive in slugglsh real estate max‘ket.

That this authorlty 1§ déprived of the ]l.lI‘lSdlCtlUI‘l to go
into the lntergretatlon of, or nghts of the parties inter-se
in accordance Wlth the apartment buyer’s agreement
signed by the com@}gin%ﬁtg/@ll]otment offered to him. It is
a matter of record and rather a concedea position that no
such agreement, as referred to under the provisions of
said Act-or said Rules, has been executed between the
complainants and the respondent. Rather, the agreement
that has been referred to, for the purpose of getting the
adjudication of the complaint, is the apartment buyer
agreement dated 22.07.2011, execute-t_i much prior to

coming into force of said Act or said rules. The

adjudication of the complaint for interest and
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Vii.

viil.

compensation, as provided under sections 12, 14, 18 and
19 of said Act, has to be in reference to the agreement for
sale executed in terms of said Act and éaid Rules and no
other agreement. This submission of the respondent inter
alia, finds support from reading of the provisions of the
said Act and the said Rules. Thus, in view of the

submissions made above; no relief can be granted to the
- by il g% \|

complainants. _,
§
I

The respondent subm fte\‘dthatout of.the total amount
paid by the cnmplaigaimi;e.% 39,25,862/-, only Rs.
37,89,0287 /has ., ‘been %ﬁ:;ai}a;%o%rards the sale
considera_tion. The balgin;é _;mo&n; on Rs. 90,793/- is
towards| the service tax|and Rs. 46,044/- is towards the
VAT as re“ﬂeétew&d‘iyn the statement of account.

The respondenit sﬁ@mitt%d ii;l:l‘[af*’the proposed estimated
time of h-and-ing-gver- tl;e ppsséssipn ofthe said apartment
i.e,31.08.2012 + 120 d%a’ys’, WI':I'iC:i coﬁsme&s t031.12.2012,is
applicablg' only ‘subjest to' force majeure and the
complainants having complied with all the terms and
conditions and not being in default of any terms and
conditions of the apartment buyer agreement, including
but not li.mited to the payment of instalments. In case of

any default/delay in payment, the date of handing over of

possession shall be extended accordingly solely at the
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respondent’s discretion, till the payment of all

outstanding amount and at the same time in case of any
default, tiw complainants will not be entitled to any
compensation whatsoever in terms of clause 15 and
clause 17 of the apartment buyer agreement.

ix. That section 19(3) of the Act provides that the allottee
shall be entitled to claim the possession of the apartment,

plot or building, as the {:.ase may be, as per the declaration

«««««

Q‘?&

entitlement to clalm the ?m65319ﬁ or refund would only

arise once the posses‘sﬁﬁﬁ&ﬁgas not beén handed over as per
the declaration given-by :he prgx';loter under section
4(2)(1)(C€)+1In the presernt case, the respondent had made
a declaratlon in terms of sectmn 4(2)(1)(C) that it would
complete the pro]ect by 31. 12 20 19 and has also applied
for a further extension of oye' year with the revised date
as 31.12.2020. Thus, nif |:§usé ;o:f a:cti;:;n can be said to have
arisen to the complainants. in 'any event to claim
possession or refund, along with interest and
compensation, as sought to be claimed by them.

x That there was no intentional delay in the construction on
the part of the respondent. The respondent had started

the construction of the above said project immediately

after the approval of the building plan i.e.,, 13.08.2009
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with the intention to complete the project within the

stipulated time, but due to the following situations
beyond the control of the respondent, the construction of
the project could be not be completed upto 31.08.2012: -
(a) Default on part of the contractor i, Supreme
Infrastructure India Ltd.; (b) That the hon’ble Punjab and
Haryana High Court on: 31 07.2012 in CWP No. 20032 of
2008 titled as S:m I Sir

'_""_'h Vs. MOEF & others had
directed that ground g::??er shall not be used for the
construction purp@ses and further ordered to stop the
constructmn immedzately till th; tlme company produce
a confi rmatlon from admnmstrg}or, HUDA, Gurgaon to the
effect th@t company is no more usmg ground water; (c)
due to the heaW shortage of supply of construction
material i.e, hver saﬂd and brlcks etc throughout
Haryana, due to the grtigr of Pgn ble Supreme Court of
India in the cése title§® as D:e:eﬁak Kumar Vs. State of
Haryana dated 27.0;2'.2012,9 construction work was
stopped at site for considerable long time; (d) shortage of
labour, et_:.:.

Xi. The projects in respect of which the respondent has

obtained the occupation certificate are described as

hereunder: -
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S.No | Project Name No. of | Status
Apartme
nts
1. Atrium 336 OC received
2. View 280 OC received
3. Edge
Tower], |, K,L,M 400 OC received
Tower H, N 160 OC received
Tower-0 80 OC received
(Nomenclature-P) 640 OC to be
(Tower & B,,€,.D, EF, applied
G) YA,

4, EWS~ | 1L\l 534 OC received
E 9S](X%§§w$&&%..;.. f-«rtl 6\?4& OC to be
& “embEms | N\ O\ applied
6. | [Rise _ 332 0C to be

‘- applied

Copies of all the relevant documents have been filed and
) ww

placed on the record.. Their-authenticity is not in dispute.

Hence, the complainE ¢an-be-décided on the pasis of these

| "
undisputed documents and __subm_is{s_icn made by the parties.

a

Jurisdiction of the authorlty

The application of the respondent regarding rejection of
complaint on ground of jurisdiction stands rejected. The
authority observes that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.I Territorial jurisdiction
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10. As per notification no. 1/92/2017-1TCP dated 14.12.2017

11.

issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this autherity has complete territorial
jurisdiction to deal with'fh'e present complaint.

E.II Subject matter jurisdiction. _

The respondent has contended that the rellefregardmg refund
and compensatlon are w1th1n the jurisdiction of the
adjudicating officer and ]urlsdlctlon w.r.t the same does not lie
with the au;chority. It seems that the reply given by the
respondent is ;Nithout going Et:hrough the facts of the complaint
as the same is totally out of context. The complainants have
nowhere sought the relief of refund and regarding
compensation part, the compla.i‘n‘ants. have stated that they are
reserving the right for compensation and at present seeking
only delayed possession charges. The authority has complete
jurisdiction to decide the complaint rega‘rding non-compliance
of obligations by the promoter as held in Simmi Sikka v/s M/s
EMAAR MGF Land Ltd. (complaint no. 7 of 2018) leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainants at a later stage. The said
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decision of the authority has been upheld by the Haryana Real
Estate Appellate Tribunal in its judgement dated 03.11.2020,
in appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd.

V. Simmi Sikka and anr.

Findings on the objections raised by the respondent

F.1 Objection regarding format of the complaint

The respondent has further raised contention that the present
complaint is not mainta:i_‘\r__lafb‘jlie__a‘s the complainants have filed

the present complaint befpl."e.t.h; adjudicating officer and the

same is not in amended CRA format. The reply is patently

Tah T g es A
s it

wrong as the complaint has been addreésed to the authority
and not to the adjudicating officer. The authority has no
hesitation in saying that the respondent is trying to mislead
the authority by saying that the said complaint was to be filed
before adjudicating officer. There is a prescribed proforma for
filing complaint before fhe authority under section 31 of the
Act in form CRA. There are 9 different headings in this form (i)
particulars of the complainanté- have been provided in the
complaint (ii) particulars of the respondent- have been
provided in the complaint (iii) is regarding jurisdiction of the
authority- that has been also mentioned in para 14 of the
complaint (iv) facts of the case have been given at page no. 5

to 8 (v) relief sought that has also been given at page 10 of
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complaint (vij‘ no interim order has been prayed for (vii)

declaration regarding complaint not pending with any other
court- has been mentioned in para 15 at page 8 of complaint
(viii) particulars of the fees already given on the file (ix) list of
enclosures that have already been available on the file,
Signatures and verification part is also complete. Although
complaint should have been strictly filed in proforma CRA but
in this complaint, all the qgéessary details as required under
CRA have been furnish(:dg.albng with necessary enclosures.
Reply has also been filed. At this stége, asking complainants to
file complaint in form CRA strictly will serve no purpose and it
ir 7 i i
will not vitiate the proceedings of the authority or can be said
to be disturbing/violating any of the es;cabli;he.d principles of
natural justice, rather gﬁettihg into technicalities will delay
justice in the matter. ’ﬂwrefore, the; said plea of the respondent
w.r.t rejection of complaint on this ground is also rejected and
the authority has decided to procéed with this complaint as
such.

FII  Objection regarding handing over possession as per
declaration given under section 4{2)(1)(C) of RERA Act
The counsel for the respondent has stated that the entitlement

to claim possession or refund would arise once the possession
has not been handed over as per declaration given by the
promoter under section 4(2)(1)(C). Therefore, the next

question of determination is whether the respondent is
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entitled to avail the time given to it by the authority at the time
of registering the project under section 3 & 4 of the Act.

It is now settled law that the provisions of the Act and the rules
are also applicable to ongoing project and the term ongoing
project has been defined in rule 2(1)(o) of the rules. The new
as well as the ongoing project are required to be registered

under section 3 and SECthQ 4» af the Act.

Section 4(2)(1)(C) of the A@f*@f’equlres that while applying for

% ‘{%« »y
registration of the real esfa @ prb]ect the promoter has to file

a declaration under section 4(2) [l}[C) of the Act and the same

is reproduced as under: -

3 .
1

Section 4; ~Application for négistraﬁon of real estate projects

(2) The promoter shall endlose the following documents along
with theapplieation referred to in sub-section (1), namely: —

W t
) =
TR TR RS ST Wi
W o "

i s § -: . j
(1): -a declaration, supported ij an affidavit, which shall be
signed by the prometer; or any person authorised by the
promoter;stating. =- ........ k... 5....

(C) the time period within Which he undertakes to
compfete the pm}ect or phase thereof, as the case
_ may be....

The time period for handing over the possession is committed
by the builder as per the relevant clause of apartment buyer
agreement anf:l the commitment of the prdmoter regarding
handing over of possession of the unit is taken accordingly.
The new timeline indicated in respect of ongoing project by the

promoter while making an application for registration of the
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project does not change the comnilitment of the promoter to
hand over the possession by the dule date as f)er the apartment
buyer agreement. The new timeline as indicated by the
promoter in the declaration undeir section 4(2)(1)(C) is now

the new timeline as indicated by hifm for the completion of the

project. Although, penal proceedings shall not be initiated

r'x\;.
project in declared m-rfgg

Y LA &

proceedings. Thf ﬁé e C ’b%‘ s:iion as per the agreement
gy

remains uncb;a ed and [;?’bmotéﬂr lS liable for the

E""’fhen he is llable for penal

consequenc&s and obllga’moqs aﬂsmg out of failure in handing

over possessinn.by the due date ds. commltted by him in the

|
apartment buyer aggfaementiand h 3 m_l_iable for the delayed

S -

possession charges as p:’evﬁlbd h;l pr’bvnso to section 18(1) of

. -
S

the Act. The same lssljge h?s Lby ht&n’ble Bombay High

Courtin as %ejlk

r #

aors S'irburban Pvt. Ltd.
AN

and anr. vs‘llnian! offnd “ahd ors. and has observed as

under:

“119. Under the provisions of Section 18, the delay in handing over
the possession would be counted from the date mentioned in
the agreement for sale entered into by the promoter and the
allottee prior to its registra p’on under RERA. Under the
provisions of RERA, the promater is given a facility to revise
the date of completion of pro,rebr and declare the same under
Section 4. The RERA does npt contemplate rewntmg of

contract between the flat purchaser and the promoter...
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F.III Objection regarding entitlement of DPC on ground of
complainants being investor

The respondent has taken a stand that the complainants are
the investors and not consumer!s, therefore, they are not
entitled to the protection of the Act and thereby not entitled to
file the complaint under section 31 of the Act. The respondent
also submitted that the preamble df the Act states that the Act

is enacted to protect the mta\rest of consumers of the real

served that the respondent is

o1 ﬁlcted to protect the interest
Ll il I
of consumers of t@e real essate SQEI;OB }t is settled principle of

ﬁ‘&%.

mterpretatlon that preambite is an mtroductmn of a statute

and states n?m aims & oﬁ]j& ﬁf %act@gia’fstatute but at the

same time, ;iréa:nblemamn be wslad ’cui‘ defeat the enacting

provisions of the Aﬁ??uﬂthetrméreﬁ ‘itgfs ;:értment to note that
any aggrieved perS‘;n cai‘l ﬂlg|la ‘complaint against the
promoter if'l_,i,th? P?mﬂ? F;'h |.ﬁ§?ne§‘. or violates any
provisions of the Act or rulgg or rggulatio_ns made thereunder.
Upon careful perusal of -a-l’l"bhe telrnis and conditions of the
apartment buyer’'s agreement, it is revealed that the
complainants are buyers and they have paid total price of
Rs.39,25,862/- to the promoter towards purchase of an
apartment in the project of the promoter. At this stage, it is
important to stress upon the definition of term allottee under
the Act, the same is reproduced below for readjif reference:
Page 20 of 33
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18.

“2(d) "allottee” in relation to a real estate project means the
person to whom a plot, apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promoter, and
includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or
building, as the case may be, is given on rent;"”

In view of above-mentioned definition of "allottee” as well as
all the terms and conditions of the apartment buyer’s
agreement executed between promoter and complainants, it is
crystal clear that the corn]alalnants are allottee(s) as the

'.'_ ‘w}«

subject unit was all,efted to them by the promoter. The concept
of investor is ﬁot EE? ngd 01 referred in ‘the Act. As per the
definition given under section.2 of the-Act, there will be
“promoter” anfl “allottee” and there cannotbe a party having a
status of "investor’. The Maharashtra Real Estate Appellate
Tribunal in its\ order" dated 2;?.01.2019 in appeal no.
0006000000010557 titled a's'f §M/s Srushti Sangam
Developers ﬁt. Ltd. Vs, Saﬁ'apny{a Leasing (P) Lts. And anr-.
has also held that the concept of investor/is not defined or
referred in the Act. Thus, the conténtion of promoter that the

allottees being investors are not entitled to protection of this

Act also stands rejected.

F.IV  Objection regarding jurisdiction of authority w.r.t.
buyer’s agreement executed prior to coming into force
of the Act

Another contention of the respondent is that authority is

deprived of the jurisdiction to go into the interpretation of, or
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rights of the parties inter-se in accordance with the apartment
buyer’s agreement executed between the parties and no
agreement for.sale as referred to under the provisions of the
Act or the said rules has been executed inter se parties. The
authority is of the view that the Act nowhere provides, nor can
be so construed, that all previous agreements will be re-
written after coming into -fbr::e of the Act. Therefore, the
provisions of the Act, ruleS?aﬁﬁ églréement have to be read and
interpreted harmomouslyJ ﬁ%vﬁ‘%ver, 1f the Act has provided

A
for dealing w:;h certam spegﬁt; prowswns/suuatlon in a

g $ ‘E! _&§

spec1ﬁc/pam%wlaw manner, then that' sftuatlon will be dealt

with in accordance with theAct and the rules after the date of

& &

coming into force of the Act and tlfe rules Numerous
provisions of the Act save the prov1sions of the agreements
made between the buyers and sellérs The said contention has

been upheld in t@e laﬁdn;ark ludgniemt of Neelkamal Realtors

&»w:@@

Suburban Pvt. Ltd. Vs. UOI and glfhers. (W.P 2737 of 2017)

(] y 7
W #

which providesasunders.’ ...’ | L/

“119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promoter.....

122. We have already discussed that above stated provisions of
the RERA are not retrospective in nature. They may to

Page 22 of 33




@ GURUGRAM Complaint No. 3494 of 2020

some extent be having a retroactive or quasi retroactive
effect but then on that ground the validity of the
provisions of RERA cannot be challenged. The Parliament
is competent enough to legislate law having retrospective
or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the
larger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.”

19. Also, in appeal no. 173 of 2919 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Smgh Bﬂhiya, in order dated 17.12.2019

XAV

the Haryana Real Estate Appeﬂate Tribunal has observed-

“34. Thus, keepingin view our aforesmd discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to'some extent in operation and will be
applicable to the agreements for sale entered into even
prior_to coming .into operation of the Act where the
transgction are still in the process of completion. Hence in

case of delay-in the offer/delivery of possession as per the
terms ‘and conditions of the agreement for sale the
allottee yshall be entitled to .the. interest/delayed
possessien charges on the rea:s'oﬂﬂbfe&rate of interest as
provided in-Rule'15 of the rules and one sided, unfair and
unreasonable rate. of compensation mentioned in the
agreement for: sale.is liable-to be.ignored.”
20. The agreements are. s&ro';anct save and except for the

provisions which have, been abr’ogated by the Act itself.
Further, it is noted that the builcﬂer-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, theauthority is of the view that the cbarges payable
under various heads shall be payable as per the agreed terms

and conditions of the agreement subject to the condition that
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the same are in accordance with the plans/permissions

approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules,
statutes, instructions, directions issued thereunder and are

not unreasonable or exorbitant in nature.

Findings on the relief sought by the complainants

Relief sought by the complainants: The respondent be
directed to pay interest atth,e*ratg of 18% p.a. for every month
of delay from the due“d&atéé%lgdﬁéefgsion i.e,31.12.2012 till the
actual handingover of'tﬁ'é--ﬁ?;g;S'ésgibq&Of the subject apartment

i

to the complaifiants.

In the presentcomplaint, the complainants intend to continue
with the profgc; énd are seeking delay possession charges as
provided und(?r the proviso to se?tion 18(1) of the Act. Sec.
18(1) proviso reads as under. I

“Section 13 3 Retuﬁa o%%dﬁémﬁ%ﬁi&a%d -jt,‘fgng_ﬁéfﬁﬁsatian

18(1). If the promater fails to.complete or is.unable to give
possession of an apartment, plot;arbuilding, —

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”
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24.

Clause 15(a) of the apartment buyer agreement (in short,

agreement) provides for handing over of possession and is

reproduced below:

“15, POSSESSION

{(a) Time of handing over the possession

Subject to terms of this clause and subject to the Allottee having
complied with all the terms and condition of this Agreement
and the Application, and not being in default under any of the
provisions of this Agreement and compliance with all
provisions, formalities, documentation etc., as prescribed by
RAMPRASTHA. (RAMBRASTHA proposed to hand over the
possession of the APQﬁJﬁenéby 31/08/2012 the Allottee agrees
and understands thagéRAMB:‘EAS THA shall be entitled to a grace
period of hundred and twenty days (120) days, for applying and
obtaining’ the occupati on certifi catg in respect of the Group
Housing Complex.” e

The authorlty has £0ne through the possessmn clause of the
agreement and observes that this is a mﬁtter very rare in
nature wherg Quﬂdeg has s%eciﬁcally mentioned the date of
handing over possesﬁon rather than spemfymg period from
some specific happéning g‘.ﬁl E_ll_.l' bvent such as signing of
apartment buyer agreement, comrTencement of construction,
approval of building plan etc. This'is a welcome step, and the
authority appreciates such firm co-mm.itment by the promoter
regarding handing over of possession but subject to
observations of the authority given below.

At the outset, it is relevant to comment on the preset
possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this

agreement and application, and the complainants not being in
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default under any provisions of these agreements and
compliance with all provisions, formalities and documentation
as prescribed by the promoter. The drafting of this clause and
incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by the allottee in
fulfilling formalities and documentations etc, as prescribed by
the promoter may mak'e'_ -theg Gésésszon clause irrelevant for

: é;
the purpose of allottge and the commltment date for handing

over possessmrrloses its 1'1_1-ean:h_1gq The incorporation of such
clause in the buyef’s ag.reér.n:ent. by the promoter is just to
evade the llablllty towards timely dehvery of subject unit and
to deprive the ‘allottee of his rlght accrumg after delay in
possession. This is just to comment as'to how the builder has
misused his dominant @&sif_il)n -an‘ﬁ drafted such mischievous
clause in the agreement and the allm:tee is left with no option
but to sign on the dott-ed: lines. I

Admissibility of grace period: The promoter has proposed
to hand over the possession of the apartment by 31.08.2012
and further provided in agreement that promoter shall be
entitled to a grace period of 120 days for applying and
obtaining occupation certificate in respect of group housing

complex. As a matter of fact, the promoter has not applied for

occupation certificate within the time limit prescribed by the
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promoter in the apartment buyer's agreement. As per the
settled law, one cannot be allowed to take advantage of his
own wrong. Accordingly, this grace period of 120 days cannot
be allowed to the promoter at this stage. The same view has
been upheld i;y the hon’ble Haryana Real Estate Appellate
Tribunal in appeal nos. 52 & 64 of 2018 case titled as Emaar
MGF Land Ltd. VS Simmi Sikka case and observed as under: -

68. As per the above prows.mns in the Buyer’s Agreement, the
possession of Retail Spaces was proposed to be handed over to the
allottees within 30 menths of the. execution of the agreement.
Clause 16(a)(ii) of the agreement further provides that there was
a grace period ofi120 days over and aboye the aforesaid period for
applying and obtaining the. necessaryapprovals in regard to the
commercigl projects. The Buyer's Agreement has been executed on
09.05.2014. The period of 30 months expired an 09.11.2016. But
there is ng_material -on-.record that durmgé this period, the
promoterhad applied toanylauthority for obtaining the necessary
approvals with respect to this project. The.pramoter had moved
the application for issuance of occupaney certificate only on
22.05.2017 when the period uf 30 months had already expired. So,
the promoter eqrnot claim.the.benefit ofgrace period of 120 days.
Consequently, the learned Authorrty has rightly determined the
due date of possession,

26. Admissibility of delay possessionicharges at prescribed

rate of interest: Tpe' complainants " are seeking delay
possession cl;arges at the r;te of 18% p.a. However, proviso to
section 18 prqvides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the h#nding over of

possession, at such rate as may be prescribed and it has been
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prescribed under rule 15 of the rules. Rule 15 has been
reproduced as under:

Rule 15. Prescribed rate of interest- [Provise to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

(1) For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by Such benchmark lending rates
which the State\Bank of India may fix from time to time

for lending to the ggﬂerﬁl gubhc

.«w’@ “‘“%
Fie

27. The leglslature 1n ’ﬁ&wmdom m nhe subordlnate legislation
under the prowsmn of rule 15 of the rules has determined the
prescribed rateof interest. Therate of interest so determined
by the legisla%ture, is reasonable and if the said rule is followed

to award the interest, it will ensure zu_n'%iff)’gf'ln practice in all the
f!

cases. The Haryana Real Estate Agpellate Tribunal in Emaar

:sis&mw

MGF Land Ltd.. vs. Slmml Silma [Supra] observed as under: -

"64. Takm,g the case from Qn oiher ngle, the-allottee was only
entitled to the de?ayed possession charges/mteresr only at the
rate of Rs.15/- perisq. ft. per month as per clause 18 of the
Buyer's Agreement for the period of such delay; whereas, the
promoter was entitled to interest @ 24% per annum
compounded at the time of every succeeding instalment for the
delayed payments. The functions of the Authority/Tribunal are
to safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent ie., to
protect the interest of the consumers/aflottees in the real estate
sector. The clauses of the Buyer's Agreement entered into
between the parties are one-sided, unfair and unreasonable
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with respect to the grant of interest for delayed possession.
There are various other clauses in the Buyer’s Agreement which
give sweeping powers to the promoter to cancel the allotment
and forfeit the amount paid. Thus, the terms and conditions of
the Buyer’s Agreement dated 09.05.2014 are ex-facie one-sided,
unfair and unreasonable, and the same shall constitute the
unfair trade practice on the part of the promoter. These types
of discriminatory terms and conditions of the Buyer's
Agreement will not be final and binding."

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e., 30.07.2021 is 7.30%. Accordingly, the

prescribed rate of interest ﬁi;iﬁfl;_l'_;be_’.?marginal cost of lending rate

+2%ie,9.30%. .o Al
7 QY a5 B e

The deﬁnition_pit }efm 'iﬁggfest" 'ai‘.'c:i'eﬁn-ed'under section 2(za)

of the Act provia‘esﬁthat the rate of.irllterest»élt],;argeable from the
allottee by thé& promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay
the allottee, in"case of vd:te.fault.; The relevant section is

reproduced below:

“(za} “interest" means the rates c1| ifiterest payable by the

promoteror the allottee, as the case may be.

Explanation. —For the purpeseofithis clause—

(i} the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(i)  theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount-or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shail be from the
date the allottee defaults in payment to the promoter till
the date it is paid;”
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Therefore, interest on the delay payments from the
complainants shall be charged at the préscribed rate ie,
9.30% by the respondent/promoter which is the same as is
being granted to the complainants in case of delayed
possession charges. |

On consideration of the documents available on record and
submissions made by -both the parties regarding
contravention of provision@ﬁf&h& Act, the authority is satisfied
that the respondent isin contraventlon of the section 11(4)(a)
of the Act by not handmg over possessmn by the due date as
per the agre%rggng:. By virtue of clause 15(a) of the agreement
executed betivzen the parties or; 52.0 720 1.1: the possession of
the subject épartm-ent was éo h}: dgligeged within stipulated
timeie., by 3 1®.08.2-_012. As fai as%grgl‘%gpeﬁod is concerned, the
same is disallowed for the riaasong quoted above. Therefore,
the due date of handing over pos'r_ession is 31.08.2012. The
respondent has failed to handover possession of the subject
apartment till ;:late of this.order. Accordingly, it is the failure of
the respondent/promoter to fulfil its obligations and
responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with proviso to section 18(1) of the Act on the part of the

respondent is established. As such the allottee shall be paid, by
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the promoter, interest for every month of delay from due date

of possession" i.e, 31.08.2012 till the handing over of the
possession, at prescribed rate i.e,, 9.30 % p.a. as per proviso to
section 18(1) of the Act read with rule 15 of the rules.

The allottees have requested for fresh statement of account of
the unit based on the above determinations of the authority
and the request is allowed. The respondent/builder is directed
to supply the same to the all,o&ee%nhm 30 days.

AL WA

S b e

) w&%f} i w.x};»‘i
g hE

Directions of the authority |

Hence, the auﬂTOrﬁ; hereby ]TJﬂaslééfs this brder and issues the
following dirf;ctions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the

function entrusted to the authority undersection 34(f):

The resp(;nd?erftxis; dijrec;;gg& to pay interest at the
prescribed rate of 9;3ﬁ‘% paI ;or every month of delay
from the due date of pos'sessiﬁ%n i.e;31.08.2012 till the
date of handing over possession,

The promoter may credit delay possession charges in the
account ledger of the unit of the allottees. If the amount
outstanding against them is more than the DPC, this will
be treated as sufficient compliance of this order.

If there is no amount outstanding against the allottees or

less amount outstanding against the allottees then the
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balance delay possession charges shall be paid after

adjustment of the outstanding against the allottees.

iv. The arrears of such interest accrued from 31.08.2012 till
the date of order by the authority sha;il be paid by the
promoter to the allottees within a period of 90 days from
date of this order and interest for every month of delay
shall be paid by the premaoter to the allottee before 10t of
the subsequent month as per rule 16(2) of the rules.

V. The complamants aré fﬁ’?ec“ted to pay outstanding dues, if
any, after adjustment of fnterelst fgr ghe delayed period.

vi.  The rate of interest chal. geabl:e fﬁgrlfl tlle allottees by the
promotery,in case” of .CI'éfaﬁl'é g shéll be charged at the
prescrib'e_d-rate ie., 9.30% by the "resgbndent/promoter
which is the same rate of intergst ﬁ;hich the promoter
shall be liable to-pay thg. gl-!ettq;ae,"in case of default i.e,, the
delayed possession charges as|persection 2(za) of the Act.

vii. The respondent shali§§ not qha%‘ge anything from the
complainant .which._is..not ‘the ‘part of the buyer’s
agreement. The respondent is debarred from claiming
holding ci1arges from the complainants/allottees at any
point of time even after being part of apartment buyer’s

agreement as per law settled by hon'ble Supreme Court in

civil appeal no. 3864-3899/2020 decided on 14.12.2020.
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viii. The promoter is directed to furnish to the allottees the

statement of account within one month of issue of this

order. If there is any objection by .the allottees on

statement of account, the same be filed with the promoter

after fifteen days thereafter. In case the grievance of the

allottee relating to statement of account is not settled by

the promoter within 15.days, thereafter the allottee may

approach the authority by filing s

34. Complaint stands disposed of; I ,

35. File be consigned to neglﬁta}f~ X

eparate application.

: ' Vif "’"’-
[Saé/ir Kumar) - (Vijay Kumar Goyal)
Member ' .Member

NN | | NS
Haryana Real Estate Regulatory $ut]hoi'ity, Gurugram

Dated: 30.07.2021 e — '

Judgement uploaded on 04.09.2021
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