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ORDER

1. The present complaint dated 22.10.2020 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all
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respongsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottees as per the agreement for sale

executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount
paid by the complainants, date of proposed handing over the

possession, delay perio-d,\__;:iff_'-g-r_i:y, have been detailed in the

following tabular form: |/ /1 ; .
S AT N,
| S.No| Heads " |Imformation
i Projecthame and location | “The Edge Tower”,
Sector- 37D, Gurugram.
2. Projectarea 60,5112 acres
Nature of the project Group housing complex
4. DTCP license ,no. and validity {33 of 2008 dated
status e 419.02.2008 valid till
" 118.02.2025
5. | Name oflicensee M/s Ramprastha
# ' Builders Private Limited
' and 13 others as
. “I'mentioned in licence no.
33 of 2008 issued by
DTPC Haryana
6. RERA Registered/ not registered | Registered vide no. 279
of 2017 dated
09.10.2017 (Tower No.
Ato G,Nand 0)
7 RERA registration valid up to 31.12.2018
Extension RERA registration EXT/98/2019 dated
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12.06.2019
9. |Extension RERA registration 31.12.2019
valid upto |
10. | Unit no. 1702, 17t floor, Tower C
[Page no. 42 of
complaint]
11. | Unit measuring 2035 sq. ft.
[Super area]
12. | Date of execution of apartment | 03.09.2010
buyer’s agreement [Page no. 31 of
BA L“ - | complaint]
13. | Date of allotment letter 03.09:20{1L0
Sl .| [Page 29|of complaint]
14. |Paymentplan« = 5 W .| Gonstruction linked
f 1'% ['payment plan.
/5 o __|\[Page 60 of complaint]
15. | Total consideration _ i Rsf3ﬁ62,786/-
=1 CEY I | [gg'pQI schedule of
 payment page 60 of
\ . | 0l I | 4 semplaint]
16. | Totalamountpaid by the | " I'Rs52,00/655/-
complainants <., F \'|[as per receipt
~ " | informatjon page no. 14
4w i | to 28 of ¢omplaint]
17. | Due dateof deliveryof 4 | -¢l31.08.2012
possession as per clause 15(a) of
the apartment buyer agreement: [Note: - 120 da
. | e I [ * ys grace
31.98.20}2- plus'lﬁ 0.days grace period is not allowed]
period for applying and
obtaining occupation certificate
in group housing colony.
[Page 45 of complaint]
18. | Delay in handing over posséssion | 8 years 10 months and
till date of this order i.e,, 30 days

30.07.2021
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B. Facts of the complaint
The complainants have submitted that in the month of June

2010, respondent approached them regarding purchase of a
residential flat and visited the above said premises for the
purpose of purchase of a flat. After that they reached the
above said project site, representative of the respondent
company approached the, complamants to visit the entire

complex and exhibited thg f’ayﬂiﬂ; plan of the entire project to

finalize the flat. Thereaﬁ:er, l;hé cd’mplamants were ready to
purchase one flat hawng aﬁdre‘ss at ﬂ@t no. C-1702, tower-C,
“The Edge Towér" Ramprastha Clty Sectcir— 37D Gurugram
Haryana- 122002, and for the same, they-issued a cheque no.
459624 dated 24:.07.2010 in fai}ou; of respondent company
for an amount of Rs.2,00,000/- draﬁwﬁon Canara Bank.

It is further submitt"éd %ha_i':: tn{l '0%‘3’.09.2010, the respondent
company issued an -d}lotmsht%létté;i; of flatino. C-1702, in the
project to the ’complai-nants and szbsequen‘ﬂy, an apartment
buyer agreement dated 05&’.0‘3".20!10.6\;35 entered between
both the parties. In terms of such agreement, the
complainants _over a period of time commencing from

September 2010 to November 2016 and made payment of a

total sum of Rs.52,00,655/- to the respondent company.
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5.

The complainants submitted that the respondent company
had undertaken to hand over possession of the flat to them by
August 2012 with a further grace period of 4 months ie.
December 2012 for applying and obtaining the occupation
certificate in respect of group housing complex. Hence, the
complainants ought to have been handed over possession of
the flat by December 2012,

Thereafter, respondent %‘ﬂJmpany sent emails to the
complainants on 03.11. 201') and' 2;8 02.2017extending the
timeline for compleuoi‘i of é’onstructlon of the flat to the
31.12.2016 and September 2017 Even after the above
assurances, the respondent f.alled to dehver the possession of
the flat to the. cqmplamant apd \after.a total of 7 years,
intimated the complainants by af;maﬂ dated 20.06.2019
that tower C which th; flat ‘is! bemg situated, is still being
finished. .

The comp]ainan?s gubfnitted@ l:iélat tl;me causeyof action arose for
the present complaint 'in or‘--ar’o'ur:td inJuly 2010, when the
complainants booked the flat. The cause of action further
arose on numerous occasions during 2011- and 2012 when
the complainants paid the instalments. The cause of action

continues to subsist as the respondent has still not delivered

the possession of the flat to the complainants.
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C. Relief sought by the complainants:

8.  The complainants have sought following relief(s):

(i) Direct the respondent to pay interest at the rate of 18%
p.a. for every month of delay from the due date of
possession i.e.,, 31.12.2012 till the actual handing over of
the possession of the subject apartment to the

complainants.

9. On the date of hearmg, };;3;9 authorlty explained to the
w?’

respondent/promoter aﬁf:f‘fgt the contravention as alleged to

have been commiitted in -relﬁt,ib-n.,ito section 11(4) (a) of the

Act to plead gﬁillq} or not to pl’eﬁ% guifky. :
D. Reply by the respondent

10. The respondent-has contested the comiplaint on the following
grounds. _
: {3 o = L B,

i. That the present.complaint-iS not maintainable in its

present form and is strictly Iiébl_p to'be-dismissed on the
“ & ¥ A
grounds_presented hereunder by the respondent. That

the Haryana Real Estate Reé'ulatory Authority has no
jurisdiction to entertain the present complaint. The
respondent has also filed an application questioning the
jurisdiction of the authority based on several provisions

of the relevant statutes. It is submitted that this reply is

Page 6 of 32




il

1il.

e H_)ZBE_R_A_

) GURUGRAM Complaint No. 3498 of 2020

without prejudice to the rights and cbntentions of the
respondent contained in the said application.

That the present complaint has been filed by the
complainants before authority claimiﬂg for possession
against the investments made by them in one of the
apartment of the project ‘Ramprastha City” of the
respondent. In this b¢='half it is submitted that the
present authority 1s precluded from entertaining the
present complamt as the same.falls within the exclusive
]urlsdlctloﬁ of the %d}ﬁdlcatﬂhg offlcer under Rule 29 of
the Haryana Real Estate [Regulanan & Development)
Rules, 2017, which maybe heremafter be referred as the
said Rulef read with Section 31 %ng 71 of the Real Estate
[Regulatif;n and*»Developmeniti Act, 2016(hereinafter
referred to as the'Act). " :

That thg complaints_ perta1n1ng to refund, possession,
compen_satlon, and 1§itgrest under Section 12, 14, 28 and
19 of the-Real Estate (Regﬁlatllon and Development) Act,
2016 are necessitated to be brought before the
adjudicat;ng officer under Rule 29 of the Haryana Real
Estate (Regulation & Development ) Rules, 2017 read
with Section 31 and 71 of the said Act. Therefore, the

complaint ought to be filed before the adjudicating
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officer under rule 29 of the said rules and not before the
authority under rule 28 of the said rules.

That the present project falls within the definition of
“ongoing projects” and has been registered with the
authority constituted under the said Act, the complaint,
purported to be filed against the said project ought to be
filed before the adjudlcatmg officer under rule 29 of the
said rules and not beforvl thls authority under rule 28 as
this authority ( does nut ]JOSSéss jurisdiction to entertain
the present complam?t a“n& "@n this ground alone, the
present complaint ought to be dlsml-ssed at its root level.
That further w1thout pnejudlcé to the-above, the proviso
to section’ 71%furfher substantrates the above contention
which clearly' states that eT/en in a case where a
complaint is withd.rawn: from a consumer
Forum/ Cb@mi_si'sioﬁ?NCDRC f?r the purpose of filing an
application under the said Act and said rules, the
application, if any, can only be filed adjudicating officer
and not before the authority.

That the complainants have now filed a complaint in
terms of the Haryana Real Estate (Regulation &
Development) Amendment Rules, 2019 under the

Amended Rule 28 in the Amended ‘Form CRA’ and are
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seeking the relief of possession, interest, and
compensation under section 18 of the Act. That it is most
respectfu:l.ly submitted in this behalf that the power of
the appropriate Government to make Rules under
section 84 of the said Act is only for the purpose of
carrying out the provisions of the said Act and not to
dilute, nullify or supersede any provision of the said Act.

That the power to adi dﬁ:‘ate the complaints pertaining

| o -,1

to refund, poss.esswn, {5

.or%penbatlon and interest for a
grievance ; under Sectlon 121‘41 18 and 19 are vested with
the adjudicating officer Linder section 71 read with
section 31 of the smd Act and not under the said rules

and neither the said rulesLor any amendment thereof

can dilute,, nullify or su eri*sede -the powers of the
adjudicating ofﬂ’c@r.&;esﬁéﬂ' ;Sf;iéti'ﬁcally under the said Act
and therefore, the %ul‘ihq'_rill:y'*u_ag no jurisdiction in any
manner to adjudicate upon tlhe present complaint.

That the complainants artielnéot genuine buyers of the
apartment but are merely speculative investors who
have purchased the present property in question with
sheer commercial motives. That the RERA has to be read

in consonance with Consumer Protection Act. The

combined reading of RERA, 2016 and the Consumer
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Protection Act does not establish the present
complainant as a ‘Consumer’ within the meaning of the
Consumer Protection Act. Further, that even the
complainants have failed to adduce any kind of
documen;:ary proof to establish the fact that they are
‘consumers’ and thence, genuine buyers of the
apartment. This clearly shows that the'complainant had
sheer commercial mc;tives.:

That the statement of ob]ej:ts and reasons as well as the
preamble ~Qf_; -the“'s‘_a;l_”d AE’t" !g;atqgencally specify the
ob}'ective' behind enacting_:.'thze said Act to be for the
purpose of protecting the ntégQSQ of consumers in the
real estate sector. Howe er, the present complainant
cannot be termed as a@gg@g@spmer or genuine buyer in any
manner within the rnean-lng of (.onsumer Protection Act
or the RERA. The compla;nanjs are ouly investors in the
present project._. who have. purchased the present
property-for the purposes of investments /commercial
gain. The present complaint is a desperate attempt of the
complainant to harass the respondent and to harm their
reputation.

That since the RERA Act does not provide any definition

for the term “Consumer”, the same may be imported
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from the terminology prescribed under the Consumer
Protection Act, 1986 (hereinafter referred to as the CPA).
That the plain reading of the definition of the term
“Consumer” envisaged under the Consumer Protection
Act, makes it clear that the present complainant does not
fall within the walls of the term “Consumer”. That the
complainants are a mere inyestor who have invested in

the project for comme“rg:ial ‘purposes. The complainants

e

have nowhere prov;declany: supportive averments or
proofs as to how they fall i'\o.'\'i'ithin the boundaries of the
definition of "Consumélr”.! .herefore$the complainants
cannot be'said to be cqnsLmLe_;g of respondents within
the caricature .of consur eig' ﬁ-thin the Consumer
Protection™, ‘Aet, . 1986. The_ complainants have
deliberately concealed" the.motive and intent behind
purchasing of the said u.n'_itl. In this behalf, the authority
may strictly direct them to_adduce any documentary
evidence in support of their avzerments. :

That the ¢complainants have booked an apartment in the
project in Ramprastha City in Sector 37D, Gurugram and
accordingly, an allotment letter dated 03.09.2010 was
issued by the respondent against the unit no. C-1702,

tower C, EDGE towers admeasuring 2035 sq. ft. for a
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total consideration of Rs.63,62,786/-. Thereafter, an
apartment buyer agreement dated 03.09.2010 was
executed between the parties.

That the respondent had to bear with the losses and
extra costs owing due delay of payment of installments
on the part of the complainants for which they are solely
liable. However, the respggldent owing to its general

nature of good busmess ethit:s has always endeavored to

serve the buyers V\%fth utmost efforts and good
intentions, The grve;ponapnt constantly strived to provide
utmost satisfaction to the buyer/al]ottee However, now,
despite of its efforts. and lendeavors to serve the
buyer/allottee in the best ;;ianner possible, is now
forced to. face. the wrath .of" unnecessary and
unwarranted ‘litigatigl_i_@g&pe-:to the mischief of the
|

i e £
i

That apart from the defaults on the part of the allottee,

complainant.

3

i
G Gl

like the complainants herein, ;the delay in completion of
project was on account of the following reasons
/circumstances that were above and beyond the control
of the respondent: -

e The project faced various roadblocks and hindrances

including approvals from different authorities which
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were beyond the control of the opposite party and

which in turn lead to unforeseeable delay in the
construction/completion of the project and hence
handing over of the possession of the flat to the
complainants.

e active implementation by the Government of alluring
and promising soc-ial schemes like National Rural
Employment Guara’ht"ée Act (“NREGA”) and
]awaharlal Nehru Natlonal Urban Renewal Mission
[“]NNURM”] further led to sudden shortage of
laboyﬁ workforg:z; ihe real estate market as the
available labour was tempted ‘to return to their
respective St@teﬁ'duee to thie guaranteed employment
under the said NREGA anfcl JNNURM Schemes. The
said factor further crea_ted;a vacuum and shortage of
labour force in the NCR rj'sgion. A large numbers of
real estate projects, mcludmg the iaresent project of
the réspondent herein, was struggling hard to cope
with the construction schedules, but all in vain.

e Extreme water shortage, which was completely
unforf_.'seen by any of the real estate companies,

including shortage of labour. The said factor of

shortage of water directly affected the construction
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of the project at the site. To make the conditions

worse, the Hon'ble High Court of Punjab and Haryana
vide Order dated 16.07.2012 restrained the usage of
ground water and directed to use only treated water
from ;vailable Sewerage Treatment Plants. As the

availability of STP, basic infrastructure and

availability of water“"from STP was very limited in

comparison to % '.e_*llﬂﬁrement of water in the

ongoing constmct;lp,ns lagtmtles in Gurugram
L 1

District, it became difﬁct!lt to timely complete the

J'wm‘g‘& ms@

construction activities ' as per “the schedule. The
avaﬂability of treated -water" “to be used at

construction gsxt@ w;iis veﬁy ljmifted and against the

(i rr

quantity W%#ﬁifa“ﬁaqbl‘é?:fat" construction sites. In

ﬁlrther&mce ti) tl‘g&eﬁlréctl:ts of Hon'ble High Court of

Pun]ah ancl Haryana,.a |

i

er was received bearing
memo no 2524 dated 01;09”.2012 from the Deputy
Commissioner, Gurugram, Haryana, informing the
respondent/builder about the complete ban on the
use of underground water for construction purposes
and use of only recycled water being permitted for

the said purposes.
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Xiv.

L]

Order of Hon'ble Supreme Court of India in the case
Deepak Kumar etc. v. State of Haryana (LA. No. 12-
13 of 2011 in SLPs (C) nos. 19628-29 of 2009 with
SLPs (C) No. 729-731/2011, 21833/2009, 12498-
499/2010, SLP(C) CC.. 16157/2011 & CC
18235/2011 dated 27 February 2012) and
correspondingly, '~ the = construction  progress

slackened. This alag Caused considerable increase in

cost of materials lt Is ﬁéteWorthy that while multiple
prole%t dgve_lopersépﬁfﬁséﬂl on.such incremental costs
attripggltable to -thé -a.bq'}ie jrea“s?}gs to the buyers, the
marf‘;agEment of the Jgesi;c;ﬁdenjt cjor;apany assured its
custdﬁlerothhat it will not a@rﬁ;:l‘fghxas held fast on its
promizse b3; not passing.on anS/ c;f such costs to the

buyers. > =y

That the.respondent -5ha_$ ade hﬁée investments in

obtaining-approvals and.carrying on the construction

and development of ‘EDGE’ project and despite several

adversities is in the process of completing the

construction of the project and has already obtained the

OC of 8 towers out of 15 towers and should be able to

apply the occupation certificate for the other towers by

31.12.2020 (as mentioned at the time of application for
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extension of Registration of the project with RERA) or
within such extended time, as may be extended by the
authority, as the case may be. The complainants
persuaded the respondent to allot the said apartment in
question to them with a promise to execute all
documents as per its formats and to make all due
payments. The Respendent continued with the
development and constructlon of the said apartments
and also had to mcul 1nterest liability towards its
bankers. The complamants* prevented the respondent
from allotting the salcl apartment in_question to any
other sultable customer at the rate prevalent at that time
and thus, the respondent has suffered huge financial
losses on' account of breach. of contract by the
complainants. ' L @

That even in such unpreldicted eventualities and
adversities in the real estate ‘I'narkeF conditions, the
respondent has' made an att;empt to 'sail through the
adversities only to handover the possession of the
property at the earliest possible to the utmost
satisfaction of the buyers/allottees. That even in such

harsh market conditions, the respondent has been

continuing with the construction of the project and
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sooner will be able to complete the construction of the

project.
xvi.  The projects in respect of which the respondent has

obtained the occupation certificate are described as

hereunder: -
S.No | Project Name No. of | Status
Apartme
1. Atrium  {GEESEH) || 336 OC received
2. View . J I\, 1280 OC received
3. Edge N ¥
Tower |, ), K, L, M 400 OC received
Tower H, N S5 160% OC received
| Tower-0 “ 1 ™l 80! OC received
| (Nomenclature-P) 640 0C to be
(Tower A, B,C, D, E, F, ’ applied
BN . | g,
4. EWS 1534 OC received
5. Skyz | 684 OC to be
| applied
6. Rise 1 322 OC to be
4 IV applied

11. Copies of all the relevant documents have been filed and
placed on the record. Their authenticity is not in dispute.
Hence, the complaint can be decided on the basis of these

undisputed documents and submission made by the parties.

E. Jurisdiction of the authority
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The respondent has raised a preliminary submission/
objection the .authority has no jurisdiction to entertain the
present complaint. The objection of the respondent regarding
rejection of complaint on ground of jurisdiction stands
rejected. The authority observes that it has territorial as well
as subject matter jurisdiction to adjudicate the present
complaint for the reasons given below.

E.I Territorial jurisdictidh

As per notification nd. _1/‘3-2-[2017—1TCP dated 14.12.2017
issued by Town angg Couﬂﬁry F."Ianning Department, the
jurisdiction of; Real Estate Fegulatqry Authority, Gurugram
shall be entire’ Gurugram DlStI‘lCt for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the p[anmng area of Gurugram

District. Therefore, this authorlty has complete territorial

jurisdiction to deal with the preseﬁt complamt
A

The respondent has contended that the relief regarding

ENl  Subjectmatter ]urlsdmtlon

refund and compensation are within the jurisdiction of the
adjudicating officer and jurisdiction w.r.t the same does not
lie with the authority. [t seems that the reply given by the
respondent is without going through the facts of the
complaint as the same is totally out of context. The

complainants nowhere sought the relief of refund and
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regarding compensation part the complainants stated that
they are reserving the right for compensation and at present
seeking only delay possession charges. The authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter as held in Simmi
Sikka v/s M/s EMAAR MGF Land Ltd. (complaint no. 7 of
2018) leaving aside compensation which is to be decided by
the adjudicating officer 1f pursued by the complainants at a
later stage. The said dec131on of the authority has been upheld
by the Haryana Real Estatef Appellate Tribunal in its
judgement dated 03.11.2020, in appeal nos. 52 & 64 of 2018
titled as Emaar MGF Land Lid. V. Simmi Stkka and anr.

Findings on the objections raised by the respondent

F.I Objection regarding forrlnat:of the compliant

The respondent has further | raised contention that the
present comi:]aint is not rlllaintainable as the complainant
have filed the present complaint before the adjudicating
officer and the same is not in arﬁended CRA format. The reply
is patently wrong as the complaint has been addressed to the
authority and not to the adjudicating officer. The authority
has no hesitation in saying that the respondent is trying to

mislead the authority by saying that the said complaint was

to be filed before adjudicating officer. There is a prescribed

Page 19 of 32




¥ HARERA

munm

GURU GRAM | Complaint No. 3498 of 2020

proforma for filing complaint before the authority under
section 31 of the Act in form CRA. There are 9 different
headings in this form (i) particulars of the complainants-have
been provided in the complaint (ii) particulars of the
respondent- have been provided in the complaint (iii) is
regarding jurisdiction of the authority that has been also
mentioned in para 13 of the complaint (iv) facts of the case
have been given at page no. 5 to 8 (v) relief sought that has
also been glven at page 10 oi complamt (vi) no interim order
has been prayed for (vii) declaration regardlng complaint not
pending with any other Coufti- hla;s beén mentioned in para 14
at page 8 01; complaint (viii} particulars of the fees already
given on the fi’le (ix] list of enclosures that have already been
available on the file. Signatures and verification part is also
complete. Although complaint should have been strictly filed
in proforma CRA but in this complaint all the necessary
details as required under CRA h:ave been furnished along
with necessary enclosures. Reply has also been filed. At this
stage, asking complainants to file complaint in form CRA
strictly will serve no purpose and it will not vitiate the
proceedings of the authority or can be said to be
disturbing/violating any of the established principles of

natural justice, rather getting into technicalities will delay
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justice in the matter. Therefore, the said plea of the
respondent w.r.t rejection of complaint on this ground is also
rejected and the authority has decided to proceed with this
complaint as such.

F.Il Objection regarding entitlement of DPC on ground of
complainants being investor

The respondent has taken a stand that the complainants are
the investors and not consumers, therefore, they are not
entitled to the protectio'n.-'of' the Act and thereby not entitled
to file the complamt under sectlon 31 of the Act. The
respondent also suhmltted that thE pr‘eamble of the Act states
that the Act is.enacted to prote]ct the 1nterest of consumer of
the real esgehe sector.| The eutléliority. observes that the
respondent is ‘correct in smztirgg uhd!: §1:h-e Act is enacted to
protect the interest of consumers E)f the'real estate sector. It
is settled principle of interthMhon that preamble is an
introduction of a statute and stath main aims & objects of

Mz

enacting a statute but.at the same time the preamble cannot
be used toé defeat ' the elr! achné provismns of the Act.
Furthermore, it is pertinent to note that an aggrieved person
can file a complaint against the promoter if it contravenes or
violates any provisions of the Act or rules or regulations

made there under. Upon careful perusal of all the terms and

conditions of the apartment buyer's agreement, it is revealed
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that the complainants are buyers and they have paid total
price of Rs.52,00,655/- to the promoter towards purchase of
an apartment in it. At this stage, it is important to stress upon
the definition of term allottee under the Act, the same is
reproduced below for ready reference:
“2(d) "allottee” in relation to a real estate project means the
person to whom a plot, apartment or building, as the
case may be, has been-allotted, sold (whether as freehold
or leasehold) or othemnse transferred by the promoter,
and includes the perseﬁ ‘W?w subsequently acquires the
said allotment thmugh sale transfer or otherwise but

does not include a person to wrf;om such plot, apartment
or building, asthe case may bej is QBiven on rent;”

In view of above rﬁentmned deﬁmtuon olian ‘allottee™ as well
as all the terms a;d condll ions of the apartment buyer's
agreement executed between p-romoter and complainants, it
is crystal clear that the compl'ellin#nts are allottee(s) as the
subject unit was alletted to Fhem by the promoter. The
concept of investor is not deﬁneﬁ o referred in the Act. As
per the deﬁmtlon gwen underi section 2 of the Act, there will
be * promoter and a]lottee gand" there cannot be a party
having a status of "investor". The Maharashtra Real Estate
Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam
Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P} Lts. And

anr. has also held that the concept of investors are not

defined or referred in the Act. Thus, the contention of
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promoter that the allottees being investors are not entitled to

protection of this Act also stands rejected.

Findings on the relief sought by the complainants

Relief soughf by the complainanfs: The respondent be
directed to pay interest at the rate of 18% p.a. for every
month of delay from the due date of possession i.e,
31.12.2012 till the actual h@r;dmg over of the possession of

the subject apartment to-thd lainants.

In the present complamt the complamants intend to continue

&»é&

¥ I - o
with the project and are seeMngzelay possession charges as

provided under the proviso to section: 18(1) of the Act. Sec.

18(1) proviso reads as under. |

“Section 18; - Return of amount and Eompensatmn

18(1). If the pronioter-fails to. cmnyple#e or is unable to give
possession of an apartment plot, orbuilding, —

Provided that whgfﬁl’ g% does not intend to
withdraw from the 'preuct he ‘shall be paid, by the
promoter; interest for every month, of delay, till the
handing over of the pessession, at'such rate as may be
prescribed.” -

Clause 15(a) of the apartment buyer agreement (in short,
agreement) provides for handing over of possession and is

reproduced below:

“15. POSSESSION
{(a) Time of handing over the possession
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Subject to terms of this clause and subject to the Allottee
having complied with all the terms and condition of this
Agreement and the Application, and not being in default
under any of the provisions of this Agreement and
compliance  with  all  provisions,  formalities,
documentation etc, as prescribed by RAMPRASTHA.
RAMPRASTHA proposed to hand over the possession of
the Apartment by 31/08/2012 the Allottee agrees and
understands that RAMPRASTHA shall be entitled to a
grace period of hundred and twenty days (120) days, for
applying and obtaining the occupation certificate in
respect of the Group Housing Complex.”
The authority has gone through the possession clause of the

agreement and observes th'lt this is a matter very rare in
nature where builder has si:ectﬂeally mentioned the date of
handing over possessxon rathei' rl:han spec1fylng period from
some speaﬁc happemmg ér an: eve*mtqsuch as signing of
apartment b%.lyer agreement, co[ menceloent of construction,
approval of b;.lildfng plan ete. TES isa welcome step, and the
authority appreciates Suchvﬁg:g Jt:(}l'*l‘lrrlitl'nent by the promoter

regarding handlng over of ”:possessnon but subject to

observations of the authority given below.

At the outséi; :it is_relevant :to comment on the preset
possession clause.of the-a‘gjreefné'iilthhorei-n the possession
has been subjected to all kinds of terms and conditions of this
agreement and application, and the complainants not being in
default under any provisions of these agreements and
compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting

Page 24 of 32




B GURUGRAM Complaint No. 3498 of 2020

20.

of this clause and incorporation of such conditions are not
only vague and uncertain but so heavily loaded in favour of
the promoter and against the allottees that even a single
default by the allottees in fulfilling formalities and
documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of
allottee and the commitrﬂent date for handing over
possession loses its meangng The incorporation of such
clause in the buyer’s- ﬂonégéirﬁéﬁt by the promoter is just to
evade the hablllty towaﬁ&s tlmely deli}very of subject unit and
to deprive the allottee of his nght accrumg after delay in
possession. This is just to comn‘ieng as to how the builder has

misused his dommant position Tm& drafted such mischievous

clause in the agreement and! Lhé a}lbttee is left with no option

-
sz.
fii |v i

but to sign on the dotted lines. |

Admtssnbillty of grace pen@ﬂg Ti le promoter has proposed
to hand over the possessmn of thé a;;artment by 31.08.2012
and further provided in agreement that promoter shall be
entitled to a grace period of 120 days for applying and
obtaining occupation certificate in respect of group housing
complex. As a matter of fact, the promoter has not applied for

occupation certificate within the time limit prescribed by the

promoter in the apartment buyer’s agreement. As per the
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settled law, one cannot be allowed to take advantage of his
own wrong. Accordingly, this grace period of 120 days cannot
be allowed to the promoter at this stage. The same view has
been upheld by the hon’ble Haryana Real Estate Appellate
Tribunal in appeal nos. 52 & 64 of 2018 case titled as Emaar
MGF Land Ltd. VS Simmi Sikka case and obser\red as under: -

68. As per the above provisions in the Buyer’s Agreement, the
possession of Retail Spaces was proposed to be handed over to
the allottees within 30 menths of the execution of the
agreement. Clause 16(aj{ )iq ifithe agreement further provides
that there was a gracé %enoﬂ of 1240 days over and above the
aforesaid period for\applying) and| obtaining. the necessary
approvals in.regard to the com:nercral projects. The Buyer’s
Agreement has'beén executed on 09.05,2014,, The period of 30
months expired/on 09.11,2016. But there'is'no material on
record that during this period,the promoter had applied to
any authority for abtaining the necessary approvals with
respect to- this project. The | prometer had moved the
application for. issuance of ocdcupancy certificate only on
22.05.201%when the period of 30 months had aiready expired.
So, the promoter cannot claim the benefit of grace period of
120 days. Consequently, the-learned Authority has rightly
determined the due date of possession:

Admissibility of delajr""ﬁo's:;e'ss'ion charges at prescribed
rate of interest: The cbm]jlaihants are seeking delay
possession charges at the rate of 18% p.a. however, proviso
to section 18 provides that whefe an allottee does not intend
to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, tilll the handing
over of possession, at such rate as may be _prescribed and it
has been prescribed under rule 15 of the rules. Rule 15 has

been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of
section 19]

(1)  For the purpose of proviso to section 12; section 18;
and sub-sections (4) and (7) of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time
for lending to the general public.

22. The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined
the prescribed rate of in’ﬁ;rést. »The rate of interest so
determined by the ]egislétlft’é;"ii's_:rf{a{s_dhable and if the said
rule is followed to award the iﬁtérest, it will ensure uniform
practice in allithe cases. The Harﬁana Real Estate Appellate
Tribunal in Emaar MGF Land Ltd. vs. Simmi Sikka (Supra)

observed as under: -

“64. Taking the case from andther angle, the allottee was only
entitled to the delayed po$séssion charges/interest only at the
rate of Re15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promoter was entitled to interest @ 24% per annum
compounded at the time of every Succeeding instalment for
the delayed payments. The functionsiof the Authority/Tribunal
are to safeguard the interest of the aggrieved person, may be
the allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent i.e, to
protect the interest of the consumers/allottees in the real
estate sector. The clauses of the Buyer’s Agreement entered
into between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for delayed
possession. There are various other clauses in the Buyer’s
Agreement which give sweeping powers to the promoter to
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cancel the allotment and forfeit the amount paid. Thus, the
terms and conditions of the Buyer’s Agreement dated
09.05.2014 are ex-facie one-sided, unfair and unreasonable,
and the same shall constitute the unfair trade practice on the
part of the promoter. These types of discriminatory terms and
conditions of the Buyer’s Agreement will not be final and
binding."”
Consequently, as per website of the State Bank of India i.e.,

https: i.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e., 30.07.2021 is 7.30%. Accordingly, the

prescribed rate of intqres"téfi@idllil‘ be marginal cost of lending

rate +2% i.e., 9.30%. z e
The definition Qf{t’él:r’n {inteerest’ as 'defined under section
2(za) of the Act:provides that the rate of interest chargeable

from the allottees by the promoter, in case of default, shall be

equal to the rate of interest which the promoter shall be
liable to pay the, allottees, in case of default. The relevant
section is reproduced below:

“(za) "interest" means the*rates of interest payable by the

promoter or the allattee, asthe casemay be:

Explanation. —Forthe purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate
of ingerest which the promoter shall be liable to pay the
allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the

complainants shall be charged at the prescribed rate i.e,
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9.30% by the respondent/promoter which is the same as is
being granted to the complainants in case of delayed
possession charges.

On consideration of the documents available on record and
submissions made by both the parties regarding
contravention of provisions of the Act, the authority is
satisfied that the respondent is in contravention of the
section 11(4)(a) of the Actﬁﬁ ot handing over possession by
the due date as per the eg;ji;ment By virtue of clause 15(a)
of the agreement execﬁl;eﬁ ‘WbetWeen the parties on
03.09.2010, the possessmn of the subjegt apartment was to
be delivered within stipu]atéa tﬁme i.e.,éby 31.08.2012. As far
as grace period.is,concerned, the same is disallowed for the
reasons quoted above«. Therefore the due date of handing
over possession is 31.08.2012. The respondent has failed to
handover possession of t‘he.subj_ecti' apartment till date of this
order. Accondi:ggl)-z, it is -th‘ej Lfailufe of- the respondent
/promoter to-fulfil-its obligetions end responsibilities as per
the agreement to hand over the possession within the
stipulated period. Accordingly, the non-compliance of the
mandate contained in section 11(4}(a) read with proviso to

section 18(1) of the Act on the part of the respondent is

established. As such the allottees shall be paid, by the
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promoter, interest for every month of delay from due date of
possession ie., 31.08.2012 till the handing over of the
possession, at prescribed rate i.e.,, 9.30 % p.a. as per proviso
to section 18(1) of the Act read with rule 15 of the rules.

The allottees have requested for fresh statement of account of
the unit based on the above determinations of the authority
and the request is allowed. The respondent/builder is

directed to supply the same ;t_of'_fﬁé'allottee within 30 days.

Directions of the a-lg‘thor‘igé;{gg |

Hence, the autho-rify hereby passes this-order and issues the
following directions under section 37 of the Act to ensure
compliance of obligatit;né cast upon the promoter as per the

function entrusted to the authority under section 34(f):

The respondent ‘is d‘irected: to” pay interest at the
prescribed rate of 9,30% p.a.?fos every month of delay
from the due date of bofsessigoﬁ;i.e., 31.08.2012 till the
date of handing over possession.

The promoter may credit delay possession charges in the
ledger account or statement of the unit of the allottees. If
the amount outstanding against them is more than the
DPC this will be treated as sufficient compliance of this

order.
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iii. If there is no amount outstanding against the allottees or

less amount outstanding against the allottees then the
balance delay possession charges shéll be paid after
adjustment of the outstanding against the allottees.

iv. The arrears of such interest accrued from 31.08.2012 till
the date of order by the authority shall be paid by the
promoter to the allottees w1thm a period of 90 days from

date of this order andf‘m-terest for every month of delay

shall be paid by@;the promoter% the allottees before 10t
of the subséqtient"?ﬁon“til as ﬁer rule 16(2) of the rules.

V. The comp-l-ainants are diregted to pay outstanding dues,
if any, aEer adjustme_n'é of viintere:sﬁt for the delayed
period. AVl '

vi.  The rate of mterest chargeabl% mom the allottees by the
promoter, in case. of default shall be charged at the
prescribed rate’ 1e 9 30% by the reskondent/promoter
which is the same rate of lnterest whlch the promoter
shall be liable to pay the allot%ees, in case of default i.e,
the delay;ed possession charges as per section 2(za) of
the Act.

vii. The respondent shall not charge anything from the

complainant which is not the part of the buyer’s

agreement. The respondent is debarred from claiming
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holding charges from the complainant/allottee at any

point of time even after being part of apartment buyer’s
agreement as per law settled by hon’ble Supreme Court
in civil appeal no. 3864-3899/2020 decided on
14.12.2020.

viii. The promoter is directed to furnish to the allottees the
statement of account wﬂ:hln one month of issue of this
order. If there is any ob]ectlon by the allottees on
statement of accoungt the same be filed with the
promoter safter ﬁﬁeéh ﬁﬁys thereafter In case the
grievance of the allottees relating to statement of
account t;; not settled by the !proglofer within 15 days

thereafter, the allottees may a{pmoach the authority by

filing separate application. |,

29. Complaint stands disposed.of. ;
30. File be consigned to f%gié}cy. I

t )/
n# ' /TN N
(Santir Kumar) (Vijay Kamar Goyal)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 30.07.2021
Judgement uploaded on 04.09.2021
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