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1. The present complaint dated 2'2'.1_0:20"20 has been filed by the
complainants/allottees under daction 31vof the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all

Page 1 of 32




@ HARERA -
‘ GURUGRAM Complaint No. 3503 of 2020

obligations, resp?nsibilities amdLj functions Lunder the

provision of the Adt or the rules and regulations made there
under or to the allottees as per the agreement for sale

executed inter se.

A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount
paid by thé complainants, _Elat%;gg?roposed handing over the
possession, delay perlod,gfanﬁ, have been detailed in the

following tabular form:

S.No. Heads '~ + . Information

1. Project name and location “The Edge Tower”,
| Seetor- 37D, Gurugram.
Project area . 60.5112 acres
3. | Natulre of the project " | Group housing colony
DTCP licensé .no.._and validity |33 of 2008 dated
status AT e\ 19.02.2008 valid till
- 118.02.2025 |
5. | Name of licensee ~ | M/sRamprastha
¥ . %' s | '|Builders Private Limited
and 13 others as
‘mentioned in licence no.
33 of 2008 issued by
DTPC Haryana
6. RERA Registered/ not registered Registered vide no. 279
of 2017 dated
09.10.2017 (Tower No.
Ato G,Nand 0)
RERA registration valid up to 31.12.2018
Extension RERA registration EXT/98/2019 dated |
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12.06.2019

9. Extension RERA registration 31.12.2019
valid upto
10. | Unit no. 1602, 16t floor, Tower C
| [Page 41 of complaint]
' 11. | Unit measuring 2035 sq. ft.
[Super area]
' 12. | Date of execution of apartment | 01.09.20 10
buyer’s agreement [Page 37lf complaint]
13. | Date of allotment letter ++ 31.08.2010
A ' | [Page 3317f complaint]
14. | Payment plan ; ?N’i Construction linked
1040 | =] payment plan.
St i ) [Page 66 of complaint]
15. | Total consideration =~ & "\ 'Rs.63,62,786/-
(&) Ty o ‘[asper schedule of
payment page 66 of
$ complaint]
16. | Total amount paid by the | Rsi54.,66,617/-
complainants i [as per receipt
g | information page 14 to
L ; . |82 of complaint]
17. | Due date of delivery.of ~ — " |31.08.2012
possession as per clause 15(a) of
the apartment buyer agreement: A
31.(_)5.2%1 2 pls 2{)<:l§3rrs‘g,rm:lﬁ | Lﬁ:it:& 'isl ﬁgtdjfjf;fﬁe
period for-applying and
obtaining occupation certificate
in group houksing colony.
[Page 51 of complaint]
18. | Delay in handing over possessipn | 8 years 1‘0 months and
till date of this order i.e,, 30 days
30.07.2021

B. Facts of the cﬁmplaint
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The complainants have submitted that in the month of July
2010, respondent approached them regarding purchase of a
residential flat and visited the above said premises for the
purpose of purchase of a flat. After that they reached the
above said project site, representative of the respondent
company approached the complainants to visit the entire
complex and exhibited the layout plan of the entire project to
finalize the flat. Thereél.i?toe'r,.'filil_"l-'e:T éomplainants were ready to
purchase one flat ha\nng addre§§”at flat no. C-1602, tower-C,
“The Edge Tower” Ramprastﬁa"@mty Sector- 37D Gurugram
Haryana- 122002 , and for the same, they 1ssued a cheque no.
785226 datecL 27 07. 2010 in favour of respondent company
for an amoun‘t of Rs. 2 00 004/ drawn on ICICI Bank.

It is further submltted that orﬂ 3f 08 2010 the respondent
company issued an allotment letl:er of flat no. C-1602, in the
project to the complainants and subsequently, an apartment
buyer agreement dated 01.09;20510 was entered between
both the parties. 'In terms of . §1;ch ﬁagreement, the
complainants over a period of time commencing from July
2010 to November 2012 and made payment of a total sum of
Rs.54,66,617/- to the respondent company.

The complainants submitted that the respondent company

had undertaken to hand over possession of the flat to them by
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August 2012 with a further grace period of 4 months ie.
December 2012for applying and obtaining the occupation
certificate in respect of group housing complex. Hence, the
complainants oug*t to have be%n l}lalnded over|possession of
the flat by [December 2012.

Thereafter, respondent company sent emails to the
complainants on 03.11. 2015 ‘and 28.02.2017 extending the
timeline for completn&n of éﬂnstructlon of the flat to
December and Septembefé 2@1‘7 Even after the above
assurances, the respgndent f‘nléd to dellver the possession of
the flat to the complamants clfter a total of 7 years, intimated
the complamants by an emall dated 20.06.2019 and
14.08.2019 that Tower- C, in which the flat is situated, is still
being finished. _ | i

The complainants sub;r;iited' ﬂllét:t};te cause of action arose for
the present complaint 1;1 or ar:ound in July 2010, when the
complainanté ‘booked the Vilat.: The calilse of action further
arose on nurnerous occasions :duﬁng 20181 and 2012 when
the complainants paid the instalments. The cause of action
continues to subsist as the respondent has delayed the

possession of the flat to the complainants.

Relief sought by the complainants:

The complainants have sought following relief(s):
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(1)

Direct the respondent to pay interest at the rate of 18%
p-a. for every month of delay from the due date of
possession i.e., 31.12.2012 till the actual handing over of
the possession of the subject apartment to the

complainants.

On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to

have been committed giﬁ.:'relja;tiqn tL) section 11‘(4) (a) of the

Act to plead guilty or not to p]eaifl' guilty.

Reply by the respondgnt e &_; b {

The respondent has contested tﬁe compfa;nt on the following

grounds.

i.

That the present comp].aiﬂ!lt lps not maintainable in its
present fexrm and is strictlyl: liableto be dismissed on the
grounds presented hereun&ier: by the respondents. That
the l—lar);clna Real Estate Regu]atory Authority has no
]urlsdlctlon to entertain the present complaint. The
respondent’has also filed an applrcatlon questioning the
jurisdiction of the authority based on several provisions
of the relevant statutes. It is submitted that this reply is
without prejudice to the rights and contentions of the
respondent contained in the said application.

That the present complaint has beén filed by the

complainants before authority claiming for possession
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against the investments made by them in one of the
apartient of the project “Ramprastha City” of the
respondent. In this behalf, it is submitted that the
present authority is precluded from Ventertaining the
preseht complaint as the same falls within the exclusive
jurisdiction of the adjudicating officer under Rule 29 of
the Haryana Real Estate [Regulatlon & Development)
Rules, 2017, which \mgké b reinafter be referred as the
said Rules read with Seg‘tlo%*}l and 71 of the Real Estate
(Regulation and Deve?opinentj Act, 2016(heremafter
referred to as the Act) |

That the complamts pe-rtTmmg to refund, possession,

compensation and mterest under'Section 12, 14, 28 and

19 of the Real Eﬁ%ﬁte (Regudatlon and Development) Act,
2016 are necesmtatecl ta *be brought before the
adjudicating oﬂ‘igzer under Rule 29 of the Haryana Real
Estate [ﬁegul;ticfn & Deﬁ:}élopment) Rules, 2017 read
with Section"31 and-71 of tlile said ‘Act. Therefore the
complaint ought to be filed before the adjudicating
officer under rule 29 of the said rules and not before the
authority under rule 28 of the said rules.

That the present project falls within the definition of

“ongoing projects” and has been registered with the
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authority conL;tituted undeL' tﬂe said Act, IJhe complaint,
purported to be filed against the said project ought to be
filed before the adjudicatin? oFﬁcer under Irule 29 of the

to entertain

said rules and not before tjis juthority unEer rule 28 as
se

this authoritﬂ does not pogsess jurisdictio
the present complaint and on this ground alone, the
present complaint ought to be dismissed at its root level.

That further w1th0ut pregu{hce to the above, the proviso
to section 71 further sqbsténnates the above contention
which clearly states that even.in a case where a
complalnt **is mthdrawn from a consumer
Forum/Commission/NCDRC for the purpose of filing an
application. under the said Act and said rules, the
application, if any, can only be f'led adjudicating officer
and not before the authowty.

That the complamé}lts haye now ﬁled a complaint in
terms of the Haryana Real Estate (Regulation &
Development) Amendment ‘Rules, 2019 under the
Amended Rule 28 in the Amended ‘Form CRA’ and are
seeking the relief of possession, interest, and
compensation under Section 18 of the Act. That it is most

respectfully submitted in this behalf that the power of

the Appropriate Government to make Rules under
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Section 84 of the said Act is only for the purpose of
carrying out the provisions of the said Act and not to
dilute, nullify or supersede any provision of the said Act.

That the power to adjudicate the complaints pertaining
to refund, possession, compensation and interest for a
grievance under Section 12,14,18 and 19 are vested with
the adjudicating off icer: u.nder section 71 read with
section 31 of the sald _?&ct p‘nd not under the said rules
and neither the said ruies or..any amendment thereof
can dllute, nulhfy or sup‘érsede the powers of the
adjudlcatmg officer vested spemf“ cally under the said Act
and there_-foi'e, the authlori Iﬁas no ]urlsdlctlon in any
manner ta-ad-j__ud;caté uéon h presgn’gcomplaint.

That the Eomplﬂainants;qvgé not ée;ii,line buyers of the
apartment but are m'e'_relj?z iégéculativé investors who
have purchased the preseﬁxt %r&perty in question with
sheer commercial motives. 'Tha?t the RERA has to be read
in consonance with Co-nrsurlnér Profection Act. The
combined reading of RERA, 2016 and the Consumer
Protection Act does not establish the present
complainant as a ‘Consumer’ within the meaning of the
Consumer Protection Act. Further, that even the

complainants have failed to adduce any kind of
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iX.

documentary proof to establish the fact that they are
‘conshimers’ and hence, genuine buyers of the apartment.
This |cle3;rly shows that hhd complainaht had sheer
comnjercial motives.

That the statement of objects and reasons as well as the
preamble of the said Act categorically specify the
objective behind enacting the said Act to be for the
purpgrse of protech%:lgthe %I_'{n_"terests of consumers in the
real estate sector. However ‘the present complainant
cannot be terffléd as 'e;'(fdns;timér or 'genuine buyer in any
manner mthm the méé;un; of Consumer Protection Act
or the RERA The complainants are only investors in the
present | project. who | have | purchased the present
property for the-purposes.of investments/commercial
gain. The presents complcnn’; ;SQ 4 desperate attempt of the
complainant to harass the réspondent and to harm their

i

reputation. » i
That since-the RERA-Act-does rlot provide any definition
for the term “Consumer”, the same may be imported
from the terminology prescribed under the Consumer
Protection Act, 1986 {hereinafter referred to as the CPA).
That the plain reading of the definition of the term

“Consumer” envisaged under the Consumer Protection
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Xi.

Act, makes it clear that the present complainants do not
fall within the walls of the term “Consumer”. That the
complainants are mere investors who have invested in
the project for commercial purposes. They have
nowhere provided any supportive averments or proofs
as to how they fall within the boundaries of the
definition of “Consumer”. iTherefore the | complainants
cannot be said to be cnnsumers of respondent within the
caricature of consumer wz@hin the Consumer Protection
Act, 1986. The complafnantsghavéﬁehberately concealed
the motlg/e and 1ntent be hl;‘id purchasmg of the said unit.
In this 5ehalf the aufhorlty may strictly direct them to

adduce any documentary evidence.in support of their

averments. "8::_ L
That the complamants hawfe b[ooked an apartment in the
project in Ramprast%a Clty m'Sector 37D, Gurugram and
accordmgly, an aJlotnfent letter dated 31.08.2010 was
issued by the respondent agamst the unit no. C-1602,
tower C, EDGE towers admeasuring 2035 sq. ft. for a
total consideration of Rs.63,62,786/-. Thereafter, an
apartmen-t buyer agreement dated 01.09.2010 was

executed between the parties,
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Xii.

That the respondent had to bear with the losses and
extra costs owing due delay of payment of installments
on the part of the complainants for which they are solely
liabld However, the respondent owing to its general
natur|e of »gooid business etl{lics has always Lndeavored to
serve the buyers with utmost efforts and good

1ntenrlons The resp,qndent constantly strived to provide

“t

utmost SatISf’aCthll t@ the’_ Buvers/allottees However,

now, despite of its efngr_tS 4nd gndeavors to serve the
buyers/allotfees in th'ébe’s‘pi@a‘ﬁner possible, is now
forced t;:J face the" wrath Q‘o’f unnecessary and
unwarranted litigation due to the mischief of the
complainants’ ;
The respéndent furt_her% submitted that vide letter dated
19.02.2020, the ‘respondent offered of possession to the
complainants Subjeét&to*the payments of outstanding
dues which the compla;ne;nts have clearly failed to do so.
Now, therefore, the compolainants no right to raise
fingers at the respondent for non-delivery of possession.
That apart from the defaults on the part of the allottee,

like the complainants herein, the delay in completion of

projdct was on account of the following reasons/
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circumstances that were above and beyond the control

of the respondent: -

The project faced various roadblocks and hindrances
inclucll‘ing approvals from different authorities which
were beyond the control of the opposite party and
which in turn lead to unforeseeable delay in the
construction/completion of the project and hence
handing over cif?;?&pé%@ssessmn of the flat to the
complalnants >

active 1mplementatmn bf the Government of alluring
and promising social schemes like National Rural
Employment Guarantee Act ~ (“NREGA”) and
Jawaharlal Nehru N;ationai Urban Renewal Mission
(“]NNURM"] further led to sudden shortage of
labour/ workforce in the feal estate market as the
available labour gas .te?’apﬁ%dﬁkt@o return to their
respective States due to .the guaranteed employment
under the said NREGA aﬁd JNNURM Schemes. The
said factor further created a vacuum and shortage of
labour force in the NCR region. A lar*e numbers of
real estate projects, inclu‘leing the pre*ent project of
the respondent, was striggling hardito cope with

their construction schedules, but all in yain.
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Extreme water shortage, which was completely
unforeseen by any of the real estate companies,
including shortage of labour. The said factor of
shortage of water directly affected the construction
of the project at the site( To make the conditions
worse, the Hon'ble High Cdurt of PunjaIand Haryana
vide Order dated 16.07,2012 restrained the usage of
ground water and 'd”i]rec{ted to use only treated water
from available Sewerage Treatment Plants. As the
availability: .of ,SITP, basic . infrastructure and
availaiiility of wailtle{l; ff;f)m STP wwas very limited in
comparison to the requirement of water in the
ongoing constructions activities in Gurugram
District; it ‘béeame clifﬁcul:t.to timely complete the
construction “activities as per the schedule. The
avallablhty of tréclted water to be used at
constructlon S]te was very llmlted and against the
total requu'ement of water only 10=15% of required
quantity was available at construction sites. In
furtherance to the directions of Hon'ble High Court of
Punjab and Haryana, a letter was received bearing
memo no 2524 dated 01.09.2012 from the Deputy

Commissioner, Gurugram, Haryana, informing the
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XV.

respondent/builder about the complete ban on the
use of'underground water for construction purposes
and use of only recycled water being permitted for
the said purposes.

Order of Hon'ble Supreme Court of India in the case
Deepak Kumar etc. v. State of Haryana (1.A. No. 12-
13 of 2011 in SLPs. (C) nos. 19628-29 of 2009 with
SLPs (C) No. 7’29-731{2011 21833/2009, 12498-
499/2010, SLgﬁ(E:jﬂ ch . 16157/2011 & CC
18235/2001 /dated 2‘7 éebruary 2012) and
corre'spond-ingly, ‘the constructlon progress
slackened. This also causefi considerable increase in
cost Qg ?agfrigals% It gg ng@teWortly Filat while multiple
prolect*devéTOpers&ag@dlon such incremental costs
attributab;:é t@o?ﬁeigi%o:;ﬁmi'-ea;ons to the buyers, the
manﬁgement of tﬁ“e qesyorf&ent assured its
customers that it §WJl@l not and has held fast on its

promise by not passing 01"1 any of such costs to the

buyers.

That the respondent has made huge investments in
obtaining approvals and carrying on the construction
and development of ‘EDGE’ project and despite several

adversities is in the process of completing the
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construction of the project and has already obtained the
OC of 8 towers out of 15 towers and should be able to
apply:[ the occupation certificate for the other towers by
31.12|.2020 (as mentioned ‘at £he time of zlpplication for
extengion of Registration of the project with RERA) or
withip such extended time, as may be extended by the
authority, as the case: may be. The complainants
persuaded the respondent l:o $llot the salci apartment in
question to them\{y;;%?ﬁ (a promlse to execute all
documents as* @ér 1ts format and to make all due
payments. The respondent contmued with the
developmeént and construgtion of t:he‘said apartments
and also had to incu;r inte#'est liability towards its
bankers. The:géfnplgiréants prevented the respondent
from allottiﬁé tt;é js.aid aﬁartiment in question to any
other suitable customer at q"he ifrate pfévalent at that time
and thus,. the respondent has suffered huge financial
losses on aecount- of bI‘EE!ICh of contract by the
complainants.

That even in such unpredicted eventualities and
adversities in the real estate market conditions, the

respondent has made an attempt to sail through the

adversities only to handover the possession of the
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property at the earliest possible to| the utmost
satisfaction of the buyers/allottees. That even in such
harsh market conditions, the respondent has been
continuing with the construction of the project and
sooner will be able to complete the construction of the
project.

xvii. The projects in respect of which the respondent has

obtained the occupation F‘er’tiﬁcate are |described as

A

hereunder: - [T
S.No |ProjectName |\No.. " of | Status
f & . .o | Apartme
U l nts
; ;| .fA-trium | : [ IBBé OC received
2. | |\View! | 11 280 OC received
3. Edge % P £ §
Tower LK, LM |+" 400 OC received
Tower H;'N ™ | 160 OC received
‘Tower=0 ! 80 OC received
i[Nomenclatur:%-lfgil | 640 0C to be
(Tower A, B, C, D,E E, applied
G] | ¢ £ [
4. EWS 534 OC received
5. Skyz 684 OC to be
applied
6. Rise 322 OC to be
[ applied

11. Copies of all the relevant documents have been filed and

placed on the record. Their authenticity is not in dispute.
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Hence, the complaint can be d'tcited on the )Ilasis of these

undisputed documents and submission made b

the parties.

Jurisdiction of the authority

The respondent has raised a preliminary submission/
objection the authority has no jurisdiction to entertain the
present cqmplaint. The objection of the respondent regarding
rejection pf complamt on grourrd of ]ul-‘lSC11CthIl stands
rejected. The authorlty observes that it has territorial as well
as sub]ecl matter ]urlsdﬁctmnE to adjudicate the present

complaint for the réasons glven beéoW“

E.I Terrltgrlal ;urlsdictinn , | \

As per notifieation no. 1/9;./2017 1T.£P dated 14.12.2017
issued by Town and Country Piﬂ;anmng ‘Department, the

jurisdiction of Real gzstate Regulatory Authority, Gurugram

shall be entire Gurugr;m District %riail purpose with offices
situated in Gurugram. In the 'pr;sent case, the project in
question is situated within thef plgr’{;ing area of Gurugram
District. Therefore, this authority has complete territorial
jurisdiction to deal with the present complaint.

EIl  Subject matter jurisdiction

The respondent has contended that the relief regarding
refund and compensation are within the jurisdiction of the
adjudicating officer and jurisdiction w.r.t the same does not

lie with the authority. It seems that the reply given by the
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respondent is without going through the facts of the
complaint as the same is totally out of context. The
complainants have nowhere sought the relief of refund and
regarding icompensation part the complainants have stated
that they are reserving the right for compensation and at
present seeking only delay possession charges. The authority
has complete jurisdiction to decide the complaint regarding
non-compliance of oblilgati?n_s_; by the promoter as held
in Simmi $ikka v/s M/sEM;lAR MGF Land Ltd. (complaint
no. 7 of 2018) leavihg :a'side éompensation which is to be
decided by the adjudigéfirlg | officer if pursued by the
complainants at a later stage. The .said decision of the
authority has béeﬁn }upheld by the Haryana Real Estate
Appellate Tribunal in its judgement dated 03.11.2020, in
appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd. V.

Simmi Sikka and anr. ) B B

: .

Findings on ihe objections lraiéed by the respondent

F.I Objection regarding fornllat of the compliant

The respondent has raised contention that the present
complaint is not maintainable as the complainants have filed
the present complaint before the adjudicating officer and the
same is not in amended CRA format. The -reply is patently

wrong as the complaint has been addressed to the authority
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and not to the adjudicating officer. The authority has no

hesitation in saying that the respondent is trying to mislead
the authority by saying that the said complaint was to be filed
before adjudicating officer. There is a prescribed proforma
for filing complaint before the authority under section 31 of
the Act in form CRA. There are 9 different headings in this
form (i) particulars of thg complainant-have been provided in
the complaint (ii) particulars o‘f the respondent- have been
provided in the complaint (iii) ié regarding jurisdiction of the
authority that has boéen ﬁlsb mentioned in para 13 of the
complaint (iv) facts of the case pihave Been given at page no. 5
to 8 (v)relief S('Jught that has a;lso been given at page 10 of
complaint [\;i] no interi.m ordt:er has been prayed for (vii)
declaration regarding compl;ainf not pending with any other
court- has been mentioned in para 14 at page 8 of complaint
(viii} particulars of the fees a'lready given on the file (ix)list of
enclosures that have alr eady been available on the file.
Signatures and verification part is also complete Although
complaint should have been strictly filed in proforma CRA but
in this complaint all the necessary details as required under
CRA have been furnished along with necessary enclosures.
Reply has also been filed. At this stage, asking complainants

to file complaint in form CRA strictly will serve no purpose
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and it will not vitiate the proceedings of the authority or can
be said to be disturbing/violating any of the established
principles of natural justice, rather getting into technicalities
will delay justice in the matter. Therefore, the said plea of the
respondent w.r.t rejection of complaint on this ground is also
rejected and the authority has decided to proceed with this
compla1nt|as such.

F.II Oblectlon regarding ent:itlp;nent of DPC on ground of

complainants belngxinye'stofr
The respondent has ga;ken a stand'that the complainants are

the investorsxando'r.lét tpr:;_ggnjqfs'.; thérefore, they are not
entitled to the pmt.ectic:n:w of 1he Act and ithereby not entitled
to file the complaint under Seci:ion 31 of the Act. The
respondent also-submitted that rhe preamble of the Act states
that the Act is énacted o ,przogtedt- the fiiterest of consumers of
the real estate sector..The d:li-xthority observes that the
respondent lS corréct in statlng %mt thé Act is enacted to
protect the 1nterest of consumers of the real estate sector. It
is settled principle of interpre'tation that preamble is an
introduction of a statute and states main aims & objects of
enacting a statute but at the same time the preamble cannot
be used to defeat the enacting provisions of the Act

Furthermore, it is pertinent to note that an aggrieved person

can file a complaint against the promoter if it contravenes or

Page 21 of 32



s

gon GURUGRAM .Comp]aint No. 3503 of 2020

violates any i)rovisions of theéA&t or rules dr regulations
made thereunder. Upon careful perusal of all the terms and
conditions of the apartment buyer’s agreement, it is revealed
that the comﬁlainants are buyers and they have paid total
price of Rs.54,66,617 /- to the promoter towards purchase of
an apartment in its project. At this stage, it is important to

stress upon the definition of term allottee under the Act, the
same is reproduced belt:gw.ﬁix?'ady reference:
*‘@M
“2(d) "allottee" in relation %% a ;ﬁiiestate project means the
person to,whem a pID% ment or building, as the
case may be, has been allotted, sold ( Whether as freehold
ar leasehold] or atbemrsq Sransferred by the promoter,
and jincludes the person who subsequently acquires the
said allotment through sale, transfer or otherwise but
does not include‘a person to whom such plot, apartmenr
or building, as.the case?najrz be, is given on rent;”

In view of above-mentioned def niﬁnn of an "allottee" as well
as all the terms énd conditions ‘pf the apartment buyer’s

agreement executed between promqer and complainants, it
is crystal clear that kthe c?mp]amgn are allottee(s) as the
subject unit/was allofted fto i;th{ by'the promoter. The
concept of investoi' is not deﬁmed| or referred in the Act. As
per the deﬁnit;ion given under section 2 of the Act, there will
be “promoter” and “allottee” and there cannot be a party
having a status of "investor". The Maharashtra Real Estate
Appellate Trib.unal in its order dated 29.01.2019 in appeal no.

0006000000010557 titled as M/s Srushti Sangam
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16.

Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And
anr. has also held that the concept of investor is not defined
or referred in the Act. Thus, the contention of promoter that
the allottees being investors are not entitled to protection of

this Act also stands rejected.

Findings on the relief sought by the complainants

Relief sought by the Colﬁ!?.l%{!?“tS: The respondent be
directed to pay interest attherate of 18% p.a. for every
month of delay from tohé due - date of possession i.e,
31.12.2012 ti.lf_lf»’ tb‘% actlial; handylg over f)f the possession of
the subject apartment to the corﬁplainants. '

In the present.complaint, the complainants intend to continue
with the project and are seekinrg d?lay possession charges as
provided under the proviso to 'jseo;ticm 18(1) of the Act. Sec.

18(1) proviso reads as under: "

W B
“Section 18: - Return of amount and compensation

18(1). If the promater fails to complete or is unable to give
possession of an apartment, plot) ar building, —

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

17. Clause 15(a) of the apartment buyer agreement (in short,

agreement) provides for handing over of possession and is

reproduced below:
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“15. POSSESSION
(a) Time of handing over the possession

Subject to terms of this clause and subject to the Allottee
having complied with all the terms and condition of this
Agreement and the Application, and not being in defaulit
under any of the provisions of this Agreement and
compliance  with all  provisions,- formalities,
documentation etc, as prescribed by RAMPRASTHA.
RAMPRASTHA proposed to hand over the passession of
the Apartment by 31/08/2012 the Allottee agrees and
understands that RAMPRASTHA shall be entitled to a
grace period of hundred and twenty days (120) days, for
applying and obtaining, the occupation certificate in
respect of the G:_fgﬂp,-_l{fy_@gsr_’rr,g,ﬁ?gmplex. i

The authority has gone through the possession clause of the

Sraer b EEN
agreement and observes that this.is a matter very rare in
F A gL A %
nature where builder-has specifically. mentioned the date of
4 y S | \
handing over possession rather than specifying period from
f I

some specific happening of an event Such as signing of

apartment buyer agre'_ement; co n;encgeme-nt of construction,

approval of bdildiﬁ&_p’lan etc. This isia welcome step, and the

' e
authority appreciatessuch firm commitment by the promoter
regarding h-gnding’§ over_Jof ._po]'Ssgssion but subject to

é%

observations of the authorit} gi\:fenl below.

At the outset, it is relevant :to: comment on the preset
possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and application, and the complainants not being in

default under any provisions of these agreements and

compliance with all provisions, formalities and
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documentation as prescribed by the promoter, The drafting
of this clause and incorporation of such condjtions are not
only vague and uncertain but SE :Lavily logdeL in favour of
the promoter-and against the allottees that even a single
default by the allottees in fulfilling formalities and
documentations etc. as prescribed by the promoter may

:Lfant for tjr

make the possession clause irre e purpose of

allottees and the comrglnng date for handing over
possession loses ltS mean}iiz é"[‘he mcorporatlon of such
clause in the buyer S¢ ‘agreemeﬁt’ by the promoter is just to
evade the llablhty towards tlmely deh%ery of subject unit and

to deprive the allottee of his rlght accruing after delay in

possession. This isjust to comment as to how the builder has

misused his dominant position and dtafted such mischievous
clause in the agreement and the allottee is left with no option
i

i I §&-&

Admlssﬂnllty of grace permd'. The promater has proposed

but to sign onthe dot‘ted_.l'iné

to hand over the possession -of'thé-apartment by 31.08.2012
and further provided in agreement that it st;all be entitled to
a grace period of 120 days for applying and obtaining
occupation certificate in respect of group housing complex.
As a matter of fact, the promoter has nat applied for

occupation certificate within the time limit prescribed by the
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promoter in the apartment buyer’'s agreement. As per the
settled law, one cannot be allowed to take advantage of his
own wrong. Accordingly, this grace period of 120 days cannot
be allowed to the promoter at this stage. The same view has
been upheld by the hon’ble Haryana Real Estate Appellate
Tribunal in appeal nos. 52 & 64 of 2018 case titled as Emaar
MGF Land Ltd. VS Simmi Sikka case and observ‘ed as under: -

68. As per the above provisions in the Buyer's Agreement, the
possession of Retail Spaces was pinoposed to be handed over to
the allottees within® 30 ymonths ef the execution of the
agreement. Clause. 16(a)(ii) of the agreement further provides
that there was a grace period of 120 days ever and above the
aforesaid period Jfor applying and obtaining the necessary
approvalsiinoregard to-the commercial\projects. The Buyer’s
Agreement has been executed on09.05.2014. The period of 30
months expired on 09.11:2016. But there s no material on
record thatwduring this period, the jpramoter had applied to
any autherity for obtaining the necessary approvals with
respect to. this\ project. The prometer had moved the
application ‘for issuance of occupancy. certificate only on
22.05.2017 when the,périod-of 30 months'had already expired.
So, the promoter cannot: claim the benefit of grace period of
120 days. Consequently, the-learned Authority has rightly
determined the due.darez;ofposse:ssior. .

Admissibility of delay p;sszes'sidno&charges at prescribed
rate of interest: The.complainants are seeking delay
possessi01|| charges at the rate of 18% p.a. however, proviso
to section|18 provides that where an allottee does not intend
to withddaw from the project, he shall be paid, by the
promoter,l interest for every month of delay, till the handing

over of pdssession, at such rate as may be prescribed and it
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has been prescribed under rule 15 of the rules. Rule 15 has
been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section
12,section 18 and sub-section (4) and subsection (7) of
section 19]

(1)  For the purpose of proviso to section 12; section 18;
and sub-sections {4) and {7) of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by stuch- benchmark lending rates
which the State Baf"ﬂ( affndra may fix from time to time

|for lending to the general. Pubhc

22. The legislature in' its w1sdcm 1p t"he subordinate legislation
under the provxsmn of rule 15 of the rules, has determined
the prescribed rate of interest. The rate of interest so
determined by the legislature, is reasonable and if the said
rule is followed te award the interiest; it will ensure uniform
practice in all-the.cases; Tlfe: H;aryan; ﬁeal Estate Appellate

Tribunal in Emaar MGF Land Ltd. vs. Simmi Sikka (Supra)

.
sy |
| -

observed as under: -

"64. Taking.the case from another angle, the allottee was only
entitled to the delayed pessession charges/interest only at the
rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promoter was entitled to interest @ 24% per annum
compaunded at the time of every succeeding-instalment for
the delayed payments. The functions of the Authority/Tribunal
are to safequard the interest of the aggrieved person, may be
the allpttee or the promoter. The rights of the parties are to be
balanded and must be equitahle. The promoter cannot be
allowad to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound, to take into consideration the legislative intent i.e, to
protedt the interest of the consumers/allottees in the real
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estate sector. The clauses of the Buyer’s Agreement entered
into between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for delayed
possession. There are various other clauses in the Buyer’s
Agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the
terms and conditions of the Buyer’s Agreement dated
09.05.2014-are ex-facie one-sided, unfair and unreasonable,
and the same shall constitute the unfair trade practice on the
part of the promoter. These types of discriminatory terms and
conditions of the Buyer’s Agreement will not be final and
binding."
Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the mar’giﬁs‘:T 'éést of lending rate (in short,

MCLR) as on date i.e, 30 0’9?“21)?1 15 7 30%. Accordingly, the

';@é&

prescribed rate ofvm’perestv&?i]l*be margmal cost of lending
rate +2% i.e., 9@09/0 e | | X+ \

S

The defmmon of term 1ntere§;t as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottee i:));*the proénoigg.@-innh"se of default, shall be

equal to *he rate of interest {vhiich the promoter shall be

|
liable to pay. the allottee, nré@casz of default The relevant

section is reproduced below

“(za) "lnterest nieans ‘the rar;es qf interest payable by the

promater or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
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be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate i.e,
9.30% by the‘respondent/promoter which is the same as is
being granted to them in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties regarding

contravention of prowsmng ,qﬁ the Act, the authority is
R

y, mw L s%y

satisfied that the respondént Tsmn contravention of the
section 11(4)(a) of the Act by né!‘“‘handmg over possession by
the due date as per the agreement. By, virtue of clause 15(a)
of the agreement executl.d% bt:tween ithe parties on
01.09.2010, the pgssession of qhe sub]ect apartment was to
be delivered within stipulated tim& ie,, by 31.08.2012. As far
as grace period is coné:éfned, tile éame is disallowed for the
reasons quocpd above Th,erefqre the due date of handing
over possession is 31.08. 2012, Th respondent has failed to
handover possession of the subject apartment till date of this
order. Accordingly, it is the failure of the respondent
/promoter to fulfil its obligations and responsibilities as per
the agreement to hand over the possession within the

stipulated period. Accordingly, the non-compliance of the

mandate contained in section 11(4)(a) read with proviso to
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section 18(1) of the Act on the part of the respondent is
established. As such the allottees shall be paid, by the
promoter, interest for every month of delay from due date of
possession i.e, 31.08.2012 till the handing over of the
possession, at prescribed rate i.e., 9.30 % p.a.as per proviso to
section 18(1) of the Act read with rule 15 of the rules.

The allott#es requested for fr esh statement of account of the
unit based on the above: determinatlons of the authority and
the request is allowed. The respond.,ent/bmldel* is directed to

supply the same to'the allottee-vyithm 30'days.

Directions of the authority
Hence, the ayfhority hereby pasiseé this order and issues the
following dll‘eCthI’lS under section 37 of the Act to ensure
compliance of obligatlons cast ugon the promaoter as per the
function entrusted to the authom'ty under section 34(f):
s e 2
The reszponde;l;:: is ciiréi:ied’; tg f)hy interest at the
prescribed. rate of 9.30% pa for every month of delay
from the due date of possession i.e., 31.08.2012 till the
date of handing over posgsession.
The promoter may credit delay possession charges in the

ledger account or statement of the unit of the allottees. If

the amount outstanding against the allottee is more than
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the DPC this will be treated as sufficient compliance of
this order.

iii. If theq{e is no amount outstalnjdLng against t{'ne allottees or
less amount outstanding against the allottees then the
balante delay possession charges shall be paid after
adjus{‘me;lt of the outstandi‘ng Egainst the eJllottees.

iv. The arrears of such inter‘est accrued from 31.08.2012 till
the date of order by the apthonty shall be paid by the
promoter to the&allottees w&thm a period of 90 days from
date of this ofﬁer‘*a_nd, intef'est for e%ery month of delay
shall be paid by the pr&%éier to the-allottee before 10
of the subsequent month as peh' rule 16(2) of the rules.

V. The complamgnts are dlre teﬁ; to pay outstanding dues,
if any, after adjustment gof ;mterest for the delayed
period. : ,

vi.  The rate of intefest charge;ab e from the allottee by the
promoter,.in case of defﬁﬂlq shall be charged at the
prescribed rate i.e, 9;‘3.'0'% }b'y: the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to pay the allottees, in case of default i.e,

the delayed possession charges as per section 2(za) of

the Act.
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vii. The respondent shall not charge anything from the
complainants which is not the part of the buyer’s
agreement. The respondent is debarred from claiming
holding charges from the complainants/allottees at any
point of time even after being part of apartment buyer’s
agreement as per law settled by hon’ble Supreme Court
in civil appeal no:s9:3864-3899/2020 decided on
14.12.2020. I

viii. The promoter is-directed tfio ff:tr;}ish to the allottees the

statement Of @account wilthin oné mienth of issue of this
order. If there is any. oi:)jection by the allottee on
statement. of accoé;mt,ﬁ the Samg ”;be; filed with the
promotér. after fift:eelz d?ys tl;_léf;after. In case the
grievancej of the allottee relating to statement of account
is not settled i;)?*-the promo;te}; within 15 days, thereafter
the allottee may ap‘prgach the authority by filing

|
separate dppllcatlon

29. Complaint stands disposed of.

30. File be consigned to registry.

\,' |~ ;,)
(Samir Kumar) (Vijay Kumar Goyal)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 30.07.2021
Judgement uploaded on 04.09.2021
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