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' ORDER “

1. The present complaint dated 22. 10 2020 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottee as per the agreement for sale

executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount
paid by the complainants, daﬂa:e of proposed handing over the

possession, delay perlod, lf any, have been detailed in the

following tabular form: /'
S.No.| Heads / AV /" “Guu g ™\ I"@l“nfomation
1. Projectn@me and location .~ |*“The Edge Tower”,
| | | Seetor- 37D, Gurugram.
2. |Projectiaréa, . || | | 60,5112 acres
. | Nature of the'project- ' Group housing colony
4, DTCP license ﬁ’?) and vahdity 33 0f 2008 dated
status - "I E el ! 19.02.2008 valid till
' " | 18.02.2025
5. | Name oflicensee | | M/s Ramprastha
Builders Private Limited
. ) and 13 others as
* /I'mentioned in licence no.
33 of 2008 issued by
DTPC Haryana
6. | RERA Registered/ not registered | Registered vide no. 279
0f 2017 dated
09.10.2017 (Tower No.
Ato G, Nand O)
7. RERA registration valid up to 31.12.2018
Extension RERA registration EXT/98/2019 dated
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12.06.2019
9. Extension RERA registration 31.12.2019
valid upto
10. | Unitno. 1501, 15t floor, Tower C
[Page no. 34 of
complaint]
11. | Unit measuring 1990 sq. ft.
[Super area]
12. | Date of execution of apartment 28.09:2010
buyer’s agreement NN~ [Page no. 30 of
A complaint]
13. | Date of allotment Iett:e 27.01.2012
«.| [Page no. 26 of
« complaint]
14. | Paymentplan . 1 Construction linked
f ’ | payment plan.
| [Page no. 53 of
| _ complaint]
15. | Total cegﬁ?id‘era-tipn i1l | Rs,54,93,650/-
¢ \ | | | FL@%’pﬁér payment plan
A& g\_'f-. | | ._, -';_.,;;pg_ge no. 44 of reply]
16. | Total amount paigb . e» L\ Rs.49,08,488 /-
Complamants [as per receipt
information page no. 47
A | of reply]
17. | Due date-of delivery of 1'31.08.2012
possession-as per clause 15(a) of
the apartment buyer agreement: [Note: - 120 days grace
31.08.2012 plus 120 days grace period is not allowed]
period for applying and
obtaining occupation certificate
in group housing colony.
[Page 40 of complaint] |
18. | Delay in handing over possession | 8 years 10 months and
till date of this order i.e,, 30 days
30.07.2021
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Facts of the complaint

The complainants have submitted that in the month of July
2008, respondent approached them regarding purchase of a
residential ﬂaf and visited the above said premises for the
purpose of purchasing an apartment. After that the
complainants reached the above said |project site,
representative of the rgspgqgg__l}t_;company approached the

complainants to visit th‘-e;%& re| complex and exhibited the
% 1

et gn%lgze the flat. Thereafter,

F L% prE :_%jé?w wd & !

the complainantsiwere’ _ydﬁdﬁ \plrchase one flat having
&S TeamEh” |\ O\

address at flat' no. C:1501, tOWer-h, “The Edge Tower”

layout plan of the entite

Ramprastha City Sector- 37D Gurugram: Haryana- 122002,

and for the se‘lmelﬁtihey :issgl_ed! a cheque no. 025707 dated
10.08.2008 in favozﬁlr;' of te_qugﬂe”'lt company for an amount
of Rs.4,44,375/- dfav;rﬁ on C;thanlk .

It is further l?ubmxﬁhd ﬂ]@’i %»3{;0;2012, the respondent
company issued ar& allotmellmﬂle:fer of ﬂat no. C-1501, in the
project to the 'compllaiﬁantst\':m'a !sjbsequentiy, an apartment
buyer agreement dated 28.09.2010 was entered between
both the parties. In terms of such agreement, the
complainants over a period of time commencing from

September 2008 to November 2012 and made payment of a

total sum of Rs.51,85,590/- to the respondent company.
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The complainants submitted that the respondent company

had undertaken to hand over possession of the flat to them by
August 2012 with a further grace period of 4 months ie.
December 2012for applying and obtaining the occupation
certificate in respect of group housing complex. Hence, the
complainants ought to have been handed over possession of
the flat by December 2012,

Thereafter, respondent .(\:_q._ﬁnpény sent an email to the
complainants on 03.11.,-.'2:0";&:5:' ".éxtending the | timeline for
completion of constructlon 01 the flat by further 4 years from
the original | date of handover of possesslon to December
2016. The coriplainant on many occasmns drew attention of
the respondent to the delay 1n~ t_héz construction work,
requesting it to'speed up the work%and complete the pending
work of the flat, but the ‘sag}gwfell to deaf ears. Even after the
above, the respondent EOliilpén'l failed to deliver the
possession of the flat to the clom]jlaiinants even after expiry of
8 years and the flat is still under cohstruction.

The complainants submitted that the cause of action arose
for the present complaint in or around in August 2008, when
the complainants booked the flat. The cause of action further

arose on numerous occasions during 2014, 2015, 2016, 2017

and 2019 when emails pertaining to the flat were being
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exchanged between the parties. The cause of action continues

to subsist as the respondent has delayed the possession of the

flat to the complainants.

Relief sought by the complainants:

The complainants have sought following relief(s):

(i) Direct the respondent to pay interest at the rate of 18%

Py

p.a. for every month.if delay from the due date of
possession i.e., 3112&@12 t;ﬂl the actual handing over of
the possession ofiheg Eé’u@jept apartment to the
complain%_mé; ? & )

:

On the date of fiearingf the a‘uﬁthéri’tix ‘explained to the
respondent/promoter- about the contravention as alleged to
have been chnm%tte& in relation section 11(4) (a) of the

Act to plead guilty or not to llalead nily.

Reply by the respondent dbbe

The respondent has_ filed an ';;Elf?égation;-for rejection of

complaint on‘the ground of jurisdiction along with reply. The

respondent has contested the boinplaint on the following

grounds.

i. The complaint filed by the complainants is not
maintainable and the Haryana Real Estate Regulatory
Authority, Gurugram, Haryana has no jurisdiction

whatsoever to entertain the present complaint.
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According to the respondent, the jurisdiction to
entertain the complaints pertaining to refund,
possession, compensation, and interest i.e.,, prescribed
under sections 12,14,18 and section 19 of the Act lies
with the adjudicating officer under sections 31 and 71
read with rule 29 of the rules.

In the present case, the complaint pertains to the alleged

delay in dellvery @gf i@ossesszon for which the

'

Sl
complamants have ﬁlecl thewpresent complaint and is

=

seeking the relfef i ;1f Tpess’esm@n interest, and
compens;tlon u/s TB of fhe salﬂ Act. Therefore, even
though tqe project of t'he_ respondent i.e, “EDGE”
Ramprastha City, Sgétor-B?D,'Gurg§on is covered under
the definition of “ongoing ;)rq'je(:ts" and registered with
this authority, the cSm-;i‘llain_t, 1|rf any, is still required to be
filed beﬂ:)re the d]ltdmd@ng ifﬂ%er under rule 29 of the
said rules and not before thlS authority under rule 28 as
this authority has- no junﬁisdicnon whatsoever to
entertain such complaint and such complaint is liable to
be rejected.

That now, in terms of the Haryana Real Estate

(Regulation and Development) amendment rules, 2019,

the complainants have filed the present complaint under
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the amended rule 28 (but not in the amended ‘Form

CRA’) and is seeking the relief of possession, interest and
compensation u/s 18 of the said Act. It is pertinent to
mention here that as the present complaint is not in the
amended ‘Form CRA’, therefore the present complaint is
required to be rejected.

iv. That statement of ohjet:ts and reasons as well as the
preamble of the said Act clearly state that the RERA is
enacted for effectlve consumer protection and to protect
the interest 0?*c011%’11m’er§3 itr’the real estate sector. RERA
is not ermacted to protect the mteresbéf investors. As the

said Act has not deﬁn?d the term Consumer, therefore

the deﬁmtlon of “Corﬁaumer" as jprovided under the

Consumer Protectlon Ar:t, ,1986 has to be referred for

A\
= I

adjudication of the present complaint. The complainants
are investors and not consumers and nowhere in the

present complaint have the cpmplamants pleaded as to

i

how the complainants are consumers as defined in the
Consumer Protection Act, 1986 qua the respondent. The
complainants, who are already the owners of 23/80, first
floor, Tilak Nagar, New Delhi- 110018 (address
mentioned in the booking application form and

apartment buyer agreement and the present complaint)
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are investors, who never had any intention to buy the

apartment for their own personal use and have now filed
the present complaint on false and frivolous grounds.

V. Despite several adversities, the respondent has
continued with the construction of thel project and is in
the process of completing the construction of the project
and has already obtamed the OC of 8 towers out of 15

towers and would Be ﬂ‘blfe to apply the occupation

certificate for the"othgrl,tqwérs‘l.-.x(lgcludmg the apartment
in question) by 31.‘12'.2'0'20:."(’;éw;ﬁs;ﬁtioned at the time of
application for extension 'c;'f registration of the project
with RERA) or within g_Sur.:h extended time, as may be

extended by the authlorlty It} is. pleaded that the

complamants were; only php}rt_ f:erm and speculative
investors and t‘herefox‘e' they Were not interested in
taking over the 'po's“._séss:ibn oﬁ the said apartment. It is
apparent that the com‘plainé:nts had the motive and
intentionto make quick br()';ﬁt from sale of the said
apartment through the process of allotment. Having
failed to resell the said apartment due to general
recession and because of slump in the real estate market,

the complainants have developed an intention to raise

false and frivolous issues to engage the respondents in
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unnecessary, protracted, and frivolous litigation. The

alleged grievance of the complainants has the origin and
motive in sluggish real estate market.

Vi. That this authority is deprived of the jurisdiction to go
into the interpretation of, or rights of the parties inter-se
in accordance with the apartment buyer’s agreement
signed by the complainants/allotment offered to him. It

is a matter of record and rather a conceded position that

..\..

no such agreement as !’i'efé%rred to under the provisions
of said Act or sald “Ru!es hés beef‘l executed between the
complamants and the respondent Rather, the agreement
that has béen referred to, for Fle purpose of getting the
adjudication of the complaintl, is the apartment buyer
agreement  dated 28.09,_.2(110,! executed much prior to
coming into forece of sal_id ;Act or said rules. The

adjudication of t&fle$ ;maiﬁt for interest and

[ 5 A AN
compensation, as. prov1ded unqier sections 12, 14, 18 and

19 of said-Act;-has to-be in refe_rence to the agreement for
sale executed in terms of said Act and said Rules and no
other ag;eement. This submission of the respondents
inter alia, finds support from reading of the provisions of

the said Act and the said Rules. Thus, in view of the
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submissions made above, no relief can be granted to the

complainants.

vii. The requndent submitted that out of the total amount
paid by the complainants ie, Rs.49,08,488/-, only
Rs.47,22,526/- has been paid towards the sale
consideration. The balance amount of Rs.96,457/- is
towards the service tax :«md Rs.56,179/- is towards the
VAT and Rs.33 32@4@5 >t0wards the delay payment of
interest as reﬂected m the Statement of account.

viii. The respondent subrmtted l:hat the proposed estimated
time of handmg over the possesslon of the said
apartment ife., 31 08. 2(%12 +‘ 20 days, which comes to

31.12. 2012 is apphcablp cml subject to force majeure

and condltlons and not hemg m default of any terms and

conditions of the apartment buyer a“giigeement, including
but not limited to the payrﬁenp of inst;lments. In case of
any default/delay in paymieﬂt,: the date of handing over
of posseséion shall be extended accordingly solely at the
respondent’s discretion, till the payment of all
outstanding amounts and at the same time in case of any

default, the complainants will not be entitled to any
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compensation whatsoever in terms of clause 15 and

clausel7 of the apartment buyer agreement.

ix. Thatsectiérn 19(3) of the Act provides that the allottee
shall be entitled to claim the possession of the
apartment, plot, or building, as the case may be, as per
the decleiration given by the promoter under section
4(2)(1)(C). The entitlexflent to claim the possession or

refund would only agise%énce the possession has not

been handed over ;&ﬁ;g I"i%gggclaratlon given by the

promoter under. séction 46;2}[13(@% In the present case,

the respondent had madg a cieclaraﬁon in terms of

section 4(2)(1)(C) that 1t wmzlJ coi'mplete the project by

31.12.2019 and has also appliEd for a further extension
of one year: w1th the revi >ed dft&as 31.12.2020. Thus, no
cause of action «can bP sald to have arisen to the
comp]ai@mfts in any event |;o eraim possession or refund,
along w1th interest and cdrzlﬁensatiorx, as sought to be
claimed by them. Y

X. That there was no intentional delay in the construction
on the part of the respondent. The respondent had
started the construction of the above said project

immediately after the approval of the building plan i.e.,

13.08.2009 with the intention to complete the project

Page 12 of 34




i HARERA
'; GURUGRAM ;(Jomplaint No. 3504 of 2020

within the stipulated time, but due to the following

situations beyond the control of the respondent, the
construction of the project could be not be completed
upto 31.08.2012: -(a) Default on part of the contractor
i.e., Supr'éme Infrastructure India Ltd.; (b) That the
hon’ble Punjab and Haryana High Court on 31.07.2012 in
CWP No. 20032 of 200§ tlﬂed as Sunil Singh vs. MOEF
& others had dlrected that ground water shall not be
used for the consn ucm%ile&r‘)oses and further ordered
to stop tl‘ig constructldn l‘immedlately till the time
company @roduce a conf irmatlon fmm administrator,
HUDA, Gurgaon to the%efféct ithat--cbmpany is no more
using ground water'[c) due ito the. heavy shortage of
supply of constructlon mtaterlal i.e., river sand and bricks
etc throughout Haryana, due to the order of hon’ble
Supreme Court of India’ in Te case titled as Deepak
Kumar Vs. State of Hd)yarfa dated 27.02.2012,
construction work was stoppéd at site for considerable
long time; (d) shortage of labour, etc.

xi. The projects in respect of which the respondent has

obtained the occupation certificate are described as

hereunder: -

S.No | Project Name T No. of | Status
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Ii | Apartme
nts
1. Atrium | 336 IOC received
2. View 280 ' OC received
3. Edge
Towerl, ], K, L, M 400 OC received
Tower H, N 160 OC received
Tower-0 80 OC received
(Nomenclature-P) 640 OC to be
(Tower A, B;C,.D,E; F, applied
G) | Ll 'i'f_'e,
S —
4, EWS L ' | 534 OC received
5. Sky A\ L4 L -] 684 OC to be
V4 e g; N N, applied
6. Rise’ a wd || 3AZe | OC to be
i~ § a~ N 1 applied

iy v

11. Copies of all the relevant ﬁlocym;enésﬁ haye been filed and

placed on the record, Their au_t_hﬁ‘ﬁtiéity is not in dispute.
Hence, the compléiﬂf tan be degihed on the basis of these
undisputed documents and submi?ion made by the parties.
E. Jurisdiction of the authority

The application of the respondent regarding rejection of
complaint on ground of jurisdiction stands rejected. The
authority observed that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for

the reasons given below.

E.I Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram

District. Therefore, thls autho _'ty has complete territorial

jurisdiction to deal Wlth t:he presént complaint.

EIl  Subject matterjurisdiction™

The respondent has coﬁtended that the relief regarding
refund and compensati,b“rwl“;ir'e ‘i.vithin the jurisdiction of the
adjudicatingﬁofficer and jurisdiction w.f.t the same do not lie
with the authority. It seems thaf the reply given by the
respondent is without going_ thrqugh the facts of the
complaint as the éame is tota{liy ‘out -of context. The
complainants have nowhere sought the relief of refund and
regarding compensation part the complamants have stated
that they are reserving the right for compensation and at
present seeking only delay possession charges. The authority
has complete jurisdiction to decide the complaint regarding
non-compliance of obligations by the promoter as held

in Simmi Sikka v/s M/s EMAAR MGF Land Ltd. (complaint

no. 7 of 2018) leaving aside compensation which is to be
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decided by the adjudicating o:{:er if _purIued by the

complainahts«-at a later stage. The said degision of the
authority has been upheld by the Haryana Real Estate
Appellate Tribunal in its judgement dated 03.11.2020, in
appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd. V.

Simmi Sikka and anr.

Findings on the objections raised by the respondent

F.I Objection regardmg format of the compliant

The respondent has ralésed conterltwn that the present
complaint is not mamtél'lll'asl:lzn.as the complalnant have filed
the present complalnt before the ad]udlcatmg officer and the
same is not in amended CRA format. The reply is patently
wrong as the gomplaint has been addressed to the authority
and not to the adjudicating ofﬁczler. Thne authority has no
hesitation in saying that the respondent is trying to mislead
the authority by saymg that the sa1c|l complamt was to be filed
before adjudicating ofﬁger. ’]_hgre is a prescribed proforma
for filing compléint befogre the authority under section 31 of
the Act in form CRA. There are 9 different headings in this
form (i) particulars of the complainant-have been provided in
the complaint (ii) particulars of the respondent- have been

provided in the complaint (iii) is regarding jurisdiction of the

authority that has been also mentioned in para 13 of the
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complaint (iv) facts of the case have been given at page no. 5

to 8 (v) relief sought that has also been given at page 10 of
complaint (vi) no interim order has been prayed for (vii)
declaration regarding complaint not pending with any other
court- has been mentioned in para 14 at page 8 of complaint
(viii) particulars of the fees already given on the file (ix} list of
enclosures that have already been available on the file.
Signatures and Verit“lcatio:{n.w part is also complete. Although
complaint should have bé:é;s;:trictly filed in proforma CRA but
in this complaint all the necessar} details_ as required under
CRA have been furnishe:d alionvgx with n;ecessary enclosures.
Reply has also bgen filed. At this stage, asking complainants
to file complajntlin form CP%A stri(;tly will éerve no purpose
and it will not' Vitiate the pr;ceedings of the authority or can
be said to be disturjbing/violatilllg any of the established
principle of ll:c_ltural justice, rather getting into technicalities
will delay justice in the mattef. Therefore, the said plea of the
respondent w.r.t rejection of complaint on this ground is also
rejected and the authority has decided to proceed with this
complaint as such.

FIl  Objection regarding handing over possession as per
declaration given under section 4(2)(1)(C) of RERA Act
The counsel for the respondent has stated that the

entitlement to claim possession or refund would arise once
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the possession has not been handed over as per declaration
given by the promoter under section 4(2)(1)(C). Therefore,
the next question of determination is whethér the respondent
is entitled to avail the time given to it by the authority at the
time of registering the project under section 3 & 4 of the Act.

It is now settled law that the provisions of the Act and the

rules are also appllcable tQ ongoing project and the term

ongoing project has been Qe ed in rule 2(1)(o) of the rules.

The new as well as, the onéumg project are required to be

registered under section 3 andset‘uon %Qf the Act.
Section 4(2)(f](C) of the Act 1reduires gtg;t&while applying for
registration of the real estate project, the promoter has to file

a declaration under section 4(2)(1)(C) of the Act and the same

is reproduced as uniels« |

g &g iy o : ,|. 1

Section 4: - Application fo&reg&smtion of real estate projects
(2)The promoter shall enclose the following documents along
with the application referred to in sub-section (1), namely:

searenns |

(1): -a declaration, supported by 'qln affidavit; which shall be
signed by the promoter or any person authorised by
the promoter, stating: — .........cccoce....

(C) the time period within which he undertakes to
complete the project or phase thereof, as the case
may be...."

The time period for handing over the possession is
committed by the builder as per the relevant clause of

apartment buyer agreement and the commitment of the
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promoter regarding handing over of possession of the unit is
taken accordingly. The new timeline indicated in respect of
ongoing project by the promoter while making an application
for registration of the project does not change the
commitment qf the promoter to hand over the possession by
the due date as per the apartment buyer agreement. The new
timeline as indicated by :the. promoter in the declaration
under section 4(2)(1)(C) is how Ptl_h'e new timeline as indicated
by him for the cqm:plétio;l-;ééf "”’Ehel project. Although, penal
proceedings shall'not bemﬁ:late‘ﬂagamst the builder for not
meeting the committed duedatgof pgsge:ss-ion but now, if the
promoter fail; to complete -,_t}:e-;gpr(;)ject in declared timeline,
then he is liable for penal procéfediings. The due date of
possession as per the agreemenf remains unchanged and
promoter is iiable | fai'lgpe consequences and obligations
arising out of failure in Tlandll;pg over possession by the due
date as comn';itted by him m the apartment buyer agreement
and he is liz;ble for Ithe 'deléye;d possession charges as
provided in proviso to section 18(1) of the Act. The same
issue has been dealt by hon'ble Bombay High Court in case

titled as Neelkamal Realtors Suburban Pvt. Ltd. and anr. vs

Union of India and ors.and has observed as under:

“119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
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mentioned in the agreement for sale entered into by the
prometer and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is given
a facility to revise the date of completion of project and
declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promoter...”

F.III Objection regarding entitlement of DPC on ground of
complainants being investor

The respondent has taken a stand that the complainants are
the investors and not consumers, therefore, they are not
entitled to the protectlonoftheAct and thereby not entitled
to file the complaint* undér gzﬁ:ion 31 of the Act. The
respondent also submitted that til@ preamble of the Act states
that the Act is enacted to protect the interest of consumers of
the real estate sector. The autl‘gorlty ‘observes that the
respondent is correct in stating tinat the 'Act is enacted to
protect the mterest o? consumerf of the real estate sector. It
¥ 1Y

is settled principle of mterpretaﬁon that preamble is an

introduction pf a statute anlcl staér:s mdin aims& objects of

» A i

enacting a statute but-at the-same, time preamble cannot be
used to deféat “the enacting provisions of the Act.
Furthermore, it is pertinent to note that any aggrieved person
can file a con%plaint against the promoter if the promoter
contravenes or violates any provisions of the Act or rules or
regulations made thereunder. Upon careful perusal of all the

terms and conditions of the apartment buyer’s agreement, it

Page 20 of 34




HARERA

GURUGR AM Complaint No. 3504 of 2020

T

is revealed thélt the complainants are buyers and they have
paid total price of Rs.49,08,488/- to the promoter towards
purchase of an apartment in its project. At this stage, it is
important to stress upon the definition of term allottee under

the Act, the same is reproduced below for ready reference:
“2(d) “allottee” in relation to a real estate project means the
person to whom a plot, apartment or building, as the
case may be, has been allotted, sold (whether as freehold
or leasehold} or othem'lse ransferred by the promoter,
and includes the persan w ‘subsequently acquires the
said allotment thraugﬁ saIe, transfer or otherwise but

does not inclyde*d person to whom such plot, apartment
or building,"as the caseé may be, is given on rent;”

In view of above-mentioned definition of an "allottee” as well
as all the terms and Conditions of the apartment buyer’s
agreement executed between promoter and complainants, it
is crystal cleaf that the complainants are allottee(s) as the
subject unit was allotted to them by the promoter. The
concept of investor'is.not deéfined ot referred in the Act. As

G

per the definition given under: sefctiioﬁ 2 of the Act, there will
be “promoter” and “allottee” ahdf tiifere cannot be a party
having a status of "investor”..The Maharashtra Real Estate
Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam
Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And

anr. has also held that the concept of investor is not defined

or referred in the Act. Thus, the contention of promoter that
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the allottees being investors are not entitled to protection of

this Act also stands rejected.

F.IV Oh]ectfbn regarding jurisdiction of authority w.r.t.
buyer’s agreement executed prior to coming into force
of the Act

Another contention of the respondent is that authority is
deprived of the jurisdiction to go into the interpretation of, or
rights of the parties inter-se in accordance with the
apartment buyer’s agreeme;ﬁré e);;eCuted between the parties
and no agreement for safl%%&-i‘éép:ed to under the provisions
of the Act or the sald rugeg hasp&?e? oegecuted inter se parties.
The authority is of the uieW'ﬂia’E the-.. :Act nowhere provides,
nor can be so ‘cbnétrued thapall previaus- agreements will be
re-written after commg into force of 'the Act. Therefore, the
provisions of the Act rules and agreement have to be read
and interpreted “harmoniously. However, if the Act has
provided for dealing with ceré._tain specific provisions/
situation in a specific/particular mal'fl‘ner, then that situation
will be dealt \-Nith in accord_.ar_lce Mth the Act and the rules
after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said
contention has been upheld in the landmark judgment of
Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others.

(W.P 2737 of 2017) which provides as under:
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“119.Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the promoter....

122.We have already discussed that above stated provisions of
the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retroactive
effect but then on_that ground the validity of the
provisions of RE'RA cam‘not be challenged. The
Parliament is campet&mt enpugh to legislate law having
retrospective or re ".-Qactlg effect. A law can be even
framed to affect subs‘rsﬁhg V.existing contractual rights
between the parties in the larger\public interest. We do
not have any doubt in our-mind that the RERA has been
framed .in- the larger. public interest after a thorough
study and discussion made at the hgghest level by the
Standing = Committee and. Select. Committee, which
submitted its detailed reports.” :

21. Also, in appeal no. 173 oﬁ 2019 titled as Maglc Eye Developer

Pvt. Ltd. Vs. Ishwer .S‘ingh Dahiya, in Iorﬁer dated 17.12.2019

the Haryana Real Estate Appt,llate Trlbunal has observed-

&

“34. Thus, keepmg in View-our aforescnd discussion, we are of
the considered opinion thatque provisions of the Act are
quasi retroactive to-some efztent in operation and will be

np!l gblg to mg agree mgg:,s fj sale e mg red in QQ ev gﬂ

mmmmw;' s.of com f’e n Hence
in case of delay in the offer/delivery of possession as per
the terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”

22. The agreements are sacrosanct save and except for the

provisions which have been abrogated by the Act itself.

Further, it is noted that the builder-buyer agreements have
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been executed in the manner that tjhere is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of thge view that the charges
payable under various heads shall be payable as per the
agreed terms and conditions of the agreement subject to the

condition that the same are in accordance with the

plans/permissions approveq,‘by the respective departments/
Py

{ 1

R B AVEET [ N

thereunder and @re natﬂinqb’aﬁpfﬁme'@p "exorbitant in nature.
s r ;;

In the present complamt the’ cmnpifamants intend to continue
with the pro;ect and are seelung delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

...........................
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Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.” -

Clause 15(a) of the apartment buyer agreement (in short,
agreement) provides for handing over of possession and is

reproduced below:

“15. POSSESSION

{(a) Time of handing over the, Jpossession
Subject to terms of this clause gmd subject to the Allottee
having complied with all the terms and condition of this
Agreement and the Applicdtiarﬁ”‘ bim' not being in default under
any of the provisions of this Agreement and compliance with
all provisions, formalities, dacun%agnsaaon etc, as prescribed
by RAMPRASTHA. RAMPRASTHA' prepasedto hand over the
possession, of the Apartment by 31/08/2012 the Allottee
agrees andunderstands that RAMPRAS’I‘ HA. shall be entitled
to a grace period of hundred and twenty! days (120) days, for
applying and obtammg the oc cupat: n certificate in respect of
the Group Housing Complex i

The authority has‘'gone through the possessmn clause of the
agreement and observes that thia 1s a matter very rare in
nature where builder has specnﬁcally mentioned the date of
handing over possession rather th\an specifying period from

some specific “happening jof -an event such as signing of
§ ss'. .I i -

%
3 L

apartment b:;j?e&r agreement, commencement of construction,
approval of building plan etc. This is a welcome step, and the
authority appreciates such firm commitment by the promoter
regarding handing over of possession but subject to

observations of the authority given below.
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At the outset, it is relevant to comment on the preset
possession clause of the agreement wherei'n the possession
has been subjected to all kinds of terms and conditions of this
agreement and application, and the complainants not being in
default under any provisions of these .agreements and
compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting
of this clause and 1ncogpdfﬁ;n"'ti014’1 of such conditions are not
only vague and uncertain but .sg ”‘heawly loaded in favour of
the promoter and against ﬁle.ﬁ;lllottee that even a single
default by t:;he allottees  in | fulfilling | formalities and
documentations etc. /s §prescribéd by ‘the promoter may
make the pdssession clausé itrelevant,for the purpose of

@’,sm
i

allottees and the c:@mmitmem:| daté for handing over
possession loses itS-m:aningk The incorporation of such
clause in the buyers agreement t|)y the promoter is just to
evade the llablhty towards timely delwery of subject unit and
to deprive the-allottee of his rlght accruing after delay in
possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option

but to sign on the dotted lines.
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Admissibility of grace period: The promoter has proposed
to hand over the possession of the apartment by 31.08.2012
and further provided in agreement that promoter shall be
entitled to a grace period of 120 days for applying and
obtaining (|>ccupati0n certificate in respect of group housing

complex. As a matter of fact, the promoter has not applied for

occupation certificate within the \time limit prescribed by the
promoter in the apartment buyuers agreement. As per the

settled law, one cannot be ﬁilo%ed to take advantage of his

#

own wrongs.aAccordmgly,f .thlslgrace period of 120 days
cannot be allowed to the ﬁjft)rﬁic;ter at thise stage. The same
view has been ﬁpheld by the hon'ble Hazléyana Real Estate
Appellate Trlbunal in appeal nos. 5!2 & 64 of 2018 case titled
as Emaar MGF Land Ltd. V.S: S'lggnli Sikka case and observed

mmmmmm

as under: -

68. As per the abave provisions in the Buyer’s Agreement, the
possession of Retaﬂ Spaces was pr;oﬁbsed to be handed over to
the allottees within 30 months of the execution of the
agreement. Clause 16(a)(ii)lof the agreement further provides
that there-was a.grace period.of 120 days over and above the
aforesaid period for applying and obtaining the necessary
approvals in regard to the commercial projects. The Buyer’s
Agreement has been executed on 09.05.2014. The period of 30
months expired on 09.11.2016. But there is no material on
record that during this period, the promoter had applied to
any authority for obtaining the necessary approvals with
respect to this project. The promoter had moved the
application for issuance of occupancy certificate only on
22.05.2017 when the period of 30 manths had already expired.
So, the promoter cannot claim the benefit of grace period of
120 days. Consequently, the learned Authority has rightly
determined the due date of possession.
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Admissibility of delay possession charges at prescribed
rate of interest: The complainants are seeking delay
possession charges at the rate of 18% p.a. however, proviso
to section 18 provides that where an allottee does not intend
to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing
over of possession, at suchmé'qgte ias may be prescribed and it

has been prescribed under rule f‘15 of the rules. Rule 15 has

been reproduced s under' & it :g

Rule 15. Prescribed rate pﬁmgét'st- [Proviso to section 12,

section 18, agﬂ sub-secmzm (4) and subsection (7) of

section 19] |

(1}  For+the purpese of proviso to seot:on 12; section 18;
andSub-sections (4) 9nd (7) of s;d:on 19, the “interest
at therate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Pravided “that in case the State Bank of India
marginal_cost of lending rate (MCLR) is not in use, it
shall be repldced by 'sueh benchmark- lending rates
which the State Bank of India may fix from time to time

forlendingto the general public

The legislature.in its wisdom-in the subordinate legislation
|

under the provision of rule 15 of the rules, has determined
the prescribe_d rate of interest. The rate of interest so
determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform

practice in all.the cases. The Haryana Real Estate Appellate
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Tribunal in Emaar MGF Land Ltd. vs. Simmi Sikka (Supra)
observed as under: -

“64. Taking the case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promoter was entitled to interest @ 24% per annum
compounded at the time of every succeeding instalment for
the delayed payments. The functions of the Authority/Tribunal
are to safeguard the interest of the aggrieved person, may be
the allottee or the promotersThe rights of the parties are to be
balanced and must be eqqub[f. The promoter cannot be
allowed to take undue adVg?}I’ag eof his dominate position and
to exploit the needs of the ?ao% uyers. This Tribunal is duty
bound to take into conside nithe legisiative intent Le, to
protect the interestiof the consumers/allottees in the real
estate sector,/Thé clauses. of tfm Bwyers Agreement entered
into  betweer- the ‘parties ' are ‘ene-sided, unfair and
unreasonable with respect to the grant'ofinterest for delayed
possession. “There are various.other clauses in the Buyer’s
Agreement which give sweepmg pdwers*’ to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the
terms and ;conditions of the| Buyers Agreement dated
09.05. 2014g are ex ﬁme one-s:i{ ﬁau’ and unreasonable,

and the sam§ sffaﬂ onstitute t. ik trade practice on the
part of the promoter. These typ of ﬂiscr:mmatory terms and
conditions of the. Buyers Agreémept will not be final and
binding."

Consequently; as per website of tlle State Bank of India i.e,

https://sbi.co.in, the margmal cost of lendfng rate (in short,

MCLR) as on date i.e, 30.07;.]2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending
rate +2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be

equal to the rate of interest which the promoter shall be
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liable to pay the allottee, in case of default. The relevant
section is reproduced below:

“(za) "interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

() the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii}  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereaf till the date the amount or
part thereof and intérest thereon is refunded, and the
interest payabieégx&gg}g; #{ot&ee to the promoter shall
be from the date'the allottee.defaults in payment to the
promotentill the dgte itis paid;"

Therefore, intgrest om = the ‘delay’ payments from the

complainants” shall be thafgeéf at the prescribed rate i.e.,
9.30% by the respondent/promoter which is the same as is

‘, |
being granted te' the complainants in case of delayed

| |
possession charges: |

On consideration of'the document;s available on record and
submissions | made’ by ) both |the /parties regarding
contravention® of “provisions of t|he Act, the authority is
satisfied that the respondent is'in contravention of the
section 11(4)(a) of the Act by not handing over possession by
the due date as per the agreement. By virtue of clause 15(a)
of the agreement executed between the parties on

28.09.2010, the possession of the subject apartment was to

be delivered within stipulated time i.e., by 31.08.2012. As far
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as grace period is concerned, the same is disallowed for the
reasons quoted above. Therefore, the due date of handing
over possession is 31.08.2012. The respondent has failed to
handover possession of the subject apartment till date of this
order. Accordingly, it is the failure of the respondent
/promoter to fulfil its obligations and responsibilities as per
the agreement to hand over the possession within the
stipulated period. Accordu;:glg, &the non-compliance of the
mandate contained in sectaoil 11[4](&1) read with proviso to
section 18(1) of the Act @n th@“ part of the respondent is
established. As" such the: gllc:ttees shall \be paid, by the
promoter, integest forévery;month of delay.from due date of
possession iie;-31.08.2012 till the ‘handing over of the
possession, at ﬁngs'.cribed rate i.e., 93 0.% p.a.as per proviso to
section 18(1) of the Act read with.rule 15 of the rules.

The allottees requested forﬁfresh statement of account of the
unit based on the above determ:n:tlons of the authority and

the request is-allowed. The respdndent/hmlgler is directed to

supply the same to the allottee within 30 days.

Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
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compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

i. The respbndent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e., 31.08.2012 till the
date of handing over possession.

ii.  The promoter may cré&iﬁ'ﬂe'l-ay possession charges in the
ledger account or statemaﬁf of account of the unit of the
allottees. If the amount mutstapdmg against them is more
than the  DPC, thls will Be tx:eated as sufficient
compllance of this order. 1

iii. If there i 15 10 amount outstandmg against the allottees or

less amount outstandmg agaunst the allottees then the

i
%w ,@% &

balance delay possession’ charges ‘shall be paid after
adjustment of the 0utstaﬁd1%’g aéamst the allottees.

iv. The arrears of such interest a%crued from 31.08.2012 till
the datg» of order-by the authl_orlty;;_shall be paid by the
promoter to the allottees within a period of 90 days from
date of this order and interest for every month of delay

shall be paid by the promoter to the allottee before 10

of the subsequent month as per rule 16(2) of the rules.
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V. The complainants are directed to pay outstanding dues,

if any, after adjustment of interest for the delayed
period.

vi. The rate of interest chargeable from the allottees by the
promoter, in case of default shall be charged at the
prescribed rate i.e, 9.30% by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to payz '&hefaﬂbttees in case of default ie.,
the delayed pgssesigl‘(}q@;],%@i%f;;rges as per section 2(za) of
the Act. .»"*:é:@ P g !@%f“%% )

vil. The resgpendent shall :ﬁo:c&_ charg_e anything from the

complainants which ‘is not the part of the buyer’s

agreement, The resporident i§ debarred from claiming

holding charges from the com pl-éi;lants/allottees at any
point of time even after being part of apartment buyer’s
agreement as per layv settled ¥ hon'ble Supreme Court
in civil appeal. no. 3864 3899/2020 decided on
14.12.2020. A

viii. The promoter is directed to furnish to the allottees the
statement of account within one montil of issue of this
order. If there is any objection by the allottees on

statement of account, the same be filed with the

promoter after fifteen days thereafter. In case the

Page 33 of 34




® GURUGRAM Complaint No, 3504 of 2020

grievance of the allottees relating to statement of

account is not settled by the promoter within 15 days
thereafter, the allottees may approach the authority by

filing separate application.

36. Complaint stands disposed of.

37. File be consigned to registry.

~
(Samfé'/ Kumar) 7 (Vijay Kurhar Goyal)
Member ] “..  Member
Haryana Real Estate Regulatory«Authority,. Gurugram

D 021
ate%g%?n(gltzup oaded on 04 09 2021
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