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> GURUGRAM Complaint No. 3276 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3276012020

First date of hearing: 13.11.2020

Date of decision : 09.07.2021
Syed Samir Ahmed

R/o:-C5 A/135, First Floor,
Janakpuri, Near Kadimi Market,
New Delhi ATL ] Complainant

V’EI‘SUS
G T A

1.M/s Tashee Land Developers

2. M /s KNS Infracon Private Limited =
Both having Regd. office at: - 517, A
Narain Manzil, 23 Barakhamba Road,

Cannaught place, New Delhi- 110001 | Respondents
CORAM: | :

Shri KK. Khandelwal . % | | Chairman
Shri Samir Kumar > ll ' ' Member
Shri Vijay Kumar Goyals, 7y o o 0 Member
APPEARANCE: = /. = © i

Sh. Sushil Yadav Yo 9 Advocate for the complainant
None Present Advocate for the respondents

'EX-PARTE ORDER
1. The present complaint dated 12.10.2020 has been filed by
the complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation
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A. Unit and project related d tails

of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions as provided under
the provision of the Act or the rules and regulations made

there under or to the allottee as per the agreement for sale

executed inter se.

Since, the buyer’s éﬁg*rgfeiﬁaht”' has been executed on

10.05.2013 i.e. pI‘lOI‘ to the icgmmencement of the act ibid,

therefore, the pe“hal proc"éedmgs cannot be initiated

retrospectwely Hgnce tﬁe al.ithorlty has ;!‘e‘.*lded to treat the
present complamt as.an appllcatlon for nen compliance of
statutory obllgatlon on part of the prommters/ respondents in
terms of section 34[0 of the dCt i‘bld

S &WW'

The particulars of unit details, sal_e;.consmeration, the amount
paid by the complainant, date of proposed handing over the
possession, delay period, if any, have been detailed in the

following tabular form:

S.No. | Heads Information
1. Project name and location “Capital Gateway”, Sector- 111,
urugram.
2. Project area 10.462 acres
3. Nature of the project Group housing colony
4. DTCP license no. and validity status| 34 of 2011dated 16.04.2011
valid till 15.04.2024
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5. Name of licensee KNS Infracon Pvt Ltd
6. RERA Registered/ not registered | Registered vide no. 12 of 2018
dated 10.01.2018
7. RERA registration valid up to 31.12.2020 for phase-I (tower A
to G) and 31.12.2021 for phase-
IT (tower H to ])
8. Unit no. 401, 4th floor, tower D
[Page no.17of complaint]
9. Unit measuring 1695 sq. ft.
hadien} [super area]
10. | Date of execution ot"‘bﬁlﬁr Iauyer 29.01.2013
agreement %ﬁ Eate [page no. 15 of complaint]
11. Payment plan” (% /Y +. Construction linked payment
NP e “| plan
y ' i
V£V 4 BN \ IPage n0.49 of complaint]
12. | Total consideration = | Rs.75,91,064/- including tax
[as'alleged by complainant in
sl L  his'brief facts page no. 6 of
| qomplamt]
13. | Total ameunt " paid by the [Rs.70,70,020/-
complainant [as alleged by complainant in
. his brief facts page no. 6 of
complaint]
14. Due date of delrivery oﬁnp ﬂgsesmon 07.06.2015
as per clad‘ée 2: koﬂgthe t b €L | As per information obtained by
agreement 36 months from the planning branch building plan
date of! sanctlon of bulldlng plan& approved i.e. 07.06.2012.
a grace“period of 180 days, after || °
the expiry of 36 month, for e
applying and obtaining the [Grace period is not allowed]
occupation certificate
[Page 23 of complaint]
15. Delay in handing over possession | 6 years 1 month and 2 days
till the date of order i.e.
09.07.2021
16. Status of the project On going
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Facts of the complaint

That the respondents gave advertisement in various leading
newspapers about their forthcoming project named “Capital
Gateway sector 111", Gurgaon promising various advantage,
like world class amenities and timely completion/execution
of the project etc. Relying on the promise and undertakings
given by the respondents in the aforementioned
advertisements complamant booked an apartment/flat
measuring 1295 sg. Fi; lnf aforesald project of the
respondents forwtal %s_al%{q;qngsgdgn%gon in Rs.75,91,064/-
which includes:KB’S;P,hcar parklng,IFMS,club membership, PLC
etc. i N 2]

The comlc)lai-r_lai,l'-xti made payment I'of | RS.ZO,?0,0ZO /- to the
respondents \;i‘de di!if_erglilyt cheques on different dates.

The flat buyer’s -agreem%eent was executed on dated
29.01.2013 and as per flat buyer agreemegt the respondents
had allotted a unlt/ﬂgt bearmg no D 401 have super area of
1695 sq. Ft. te.the.complainant: That as per para no.2.1 of the
agreement, the respondent had agreed to deliver the
possession of the flat within 36 from sanctioning of building
plani.e. 07.06.2012 with an extended period of 180 days.
That the complainant used to telephonically ask the
respondent about the progress of the project and the

respondent always gave false impression that the work is
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going is going in full mode and accordingly asked for the
payments which the complaint gave on time and the
complainant when visited to the site was shocked and
surprised to see that construction work is not in and no was
present at the site to address the queries of the complainant.
It appears that respondents have played fraud upon the

complainant. The only intention of the respondent was to

,,,,,

not handing over the possyesglon on time. The respondent
mala-fide and dishosr}é;-t ir;éfi:'ves-ﬂaﬁd intention cheated and
defrauded thE*ZEQﬁiplaiﬁ“& That despgtg receiving of 95%
approximategl%_pgyments on tin:eo for ail Egg demands raised
by the respdn@ént%ﬁr i’ftl’xe"§ aid ﬂ|[at }ar}ﬂ despite repeating
requests and remin'érs over phone cziiis and personal visits

of the complainant, the g’&sﬁondeiﬁé have failed to deliver the

possession of the allotted flat 'to the complainant within
stipulated period [ o |

That it could.be seen that the construction of the block in
which the complainant flat was booked with a promise by the
respondent to deliver the flat by 25.08.2016 but was not
completed within time for the reasons best known to the
respondent, which clearly shows that ulterior motive of the

respondents was to extract money from the innocent people

fraudulently.
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9.

10.

As per clause 2.3 of the agreement it was agreed by the
respondents that in case of any delay, the respondents shall
pay to the complainant a compensation @Rs-5/- pre sq. ft.
per month of the super area of the flat. It is, however,
pertinent to mention here that a clause of compensation at
such a normal rate of Rs-5/- per sq. ft. per month for the

period if delay is un]ust a}1 1d: :l:he respondents has exploited

the complainant by noff éﬁ gg the possession of the flat

even after a delay for‘*“ t '.--eed possession plan. The

L\
respondents canngﬁ eQm%é‘& % li@blhtyl r%erely by mentioning
a compensatxon dause in the agreemet}t It could be seen here

that the respondents have 1ncorporateg the clause in one

the offices of the respdﬂ 1 ent to dellver Qossesswn of the flat
in question aloﬁg with prescn‘bed interest on the amount
deposited by the complainant, but respondents has flatly
refused to do so. Thus, the respondents in a pre-planned
manner defrauded the complainant with his hared earned

money and wrongful gains himself and caused wrongful loss

to the complainant.
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Relief sought by the complainant:

The complainant has sought following relief(s):

(i) Directs the respondents to hand over the possession
along with prescribed interest per annum from the
promissory date of delivery of the flat in question till

actual delivery of the flat;

The authority issued a notice dated 16.10.2020 of the
complaint to the respondéntshy speed post and also on the
given email addr&s’s gt ,u_f_q;(_tagh,g_el_n The delivery reports
have been placed uf th(-':.“ﬁle.&.”"llhereafter, a reminder notice
dated 18.06. 2021 for ﬁllng replywas sgnt to the respondents
on email address at mﬁg@_t_&hgg_m Desplte service of
notices, the rgsppn@dgnts hglve preferred neither to put in

appearance norxfllé replw”to I:he complamt within the

@
‘&

stipulated perlog Agcor@gliggly, ‘Ehg iuthorlty is left with no
other option bué to decﬂe the cbmylamt ex-parte against the
respondents, 3

Copies of all the% relevant clocuments have been filed and
placed on the record. Their authenticity is not in dispute.
Hence, the complaint can be decided based on these
undisputed documents and submission made by the

complainat.

Jurisdiction of the authority
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14. The authority has complete jurisdiction to decide the

15,

complaint regarding non-compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 of 2018) leaving aside compensation
which is to be decided by the adjudicating officer if pursued
by the complainants at a later stage. The said decision of the
authority has been upheldl by the Haryana Real Estate
Appellate Tribunal in Its ]ud“gement dated 03.11.2020,

ity )%)

appeal nos. 52 & 64 of 2018 t1tled as Emaar MGF Land Ltd. V.

i1 !

Simmi Sikka and anr..© 4  Hhe g

PR 4 ™50 T e N A
f s i L

Findings on the relief sé%ght by the complamant

Relief sought by the gompl.nnant' Dlrects the respondents
to hand over the possessmn along mtg pﬁrescnbed interest
per annum from the ﬁromissory date of délivery of the flat in
question till actual delivery of the flat.

In the present co@m?l%inf,_ thr. c_om[?_l_a;i-narilt intend to continue
with the project and iy»"sﬁseéldln:g delayed possession charges as
provided undertheé ﬁf&%&is‘%ﬂto»seé{iﬁﬁ 18(1) of the Act. Sec.
18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”
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Clause (2.1) of the flat buyer agreement (in short, agreement)
provides for handing over of possession and is reproduced
below: -

2. POSSESSION OF UNIT: -

2.1. Subject to Clause 9 herein or any other circumstances not
anticipated and beyond control of the first party/confirming
party and any restraints/restrictions from any
courts/authorities and subject to the purchaser having
complied with all the terms and conditions of this agreement
and not being in default under any of the provisions of this
agreement including by nagﬁlzmzted timely payment of total
sale consideration  and pduty and other charges and
having complied with a}l:pmw.smns Formalities, document., as
prescribed by the first pal Ly/canf irming party, whether under
this agreement or otlfermse, f;om time to time, the first
party/confirming party proposes to hand over the possession
of the flat to fhe purchaser’ within approximate period of 36
months from the date of sanction of the building plan of the
said colony. The purchaser agrees and understands that the
first Party/confirming panrty shall,be entitled to a grace period
of 180 (one hundred, and eighty) days, after the expiry of 36
months, for applying and obtaining the occupation certificate
in respect.of the dofor?y frtim the cancemed authority. The first
party/confi r«mmg#parg/ shall give rotice of possession, and in
the event the pytxh aser fails toraccept and take the possession
of the said ﬂar within 30 ddys of"the purchaser shall be
deemed to be custodian of thesaid flat from the date indicated
in the notice of possession and.the said flat shall remain at the
risk and cost of the purchasers.

At the outset, it is relevant to comment on the preset

possession clause Qf‘*bhe agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and application, and the complainant not being in
default under any provisions of this agreement and
compliance with all provisions, formalities and
documentation as prescribed by the promoters. The drafting
of this clause and incorporation of such conditions are not

Page 9 0of 17



H AR E RA

O% GURUGRAM Complaint No. 3276 of 2020

18.

only vague and uncertain but so heavily loaded in favor of the
promoters and against the allottee that even a single default
by the allottee in fulfilling formalities and documentations
etc. as prescribed by the promoters may make the possession
clause irrelevant for the purpose of allottee and the
commitment date for handing over possession loses its

meaning. The mcorporatlon of such clause in the flat buyer
agreement by the promoféﬁw,te just to evade the liability

-\

towards timely dellyery op sub]ect unlt and to deprive the
f nn .

allottee of his rlght accrulng ﬁfter delay in possession. This is
i 4 4 |
T

just to comment as to how the buﬂder has misused his

5 !

dominant paosition and d::aﬂ:g:d ggch mischievous clause in the

agreement and the allottee is left with no option but to sign

& & -
L #

on the doted lines,

@ b, g @% ‘ss::%e"%% x

Admissibility of %race mq:naricull The promoters have

proposed to hand over the poss smon of the apartment

@m &

within a perlod ollr ?6 m%nﬁhs Ff*om date of sanction of

building plans-and ' further_provided in ' agreement that
promoters shall be entitled to a grace period of 180 days for
applying and obtaining occupation certificate in respect of
group housing complex. As a matter of fact, the promoters
have not applied for occupation certificate within the time
limit prescribed in the flat buyer agreement. As per the

settled law one cannot be allowed to take advantage of his
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own wrong. Accordingly, this grace period of 180 days cannot
be allowed to the promoters at this stage. The same view has
been upheld by the hon’ble Haryana Real Estate Appellate
Tribunal in appeal nos. 52 & 64 of 2018 case titled as Emaar

MGF Land Ltd. VS Simmi Sikka case and observed as under: -

68. As per the above provisions in the Buyer’s Agreement,
the possession of Retail Spaces was proposed to be
handed over to rhe al«'ottees within 30 months of the

agreement further p}'ti; gs*' that there was a grace
period of 120 days over and above the aforesaid period
for applying and obfaming the necessary approvals in
regard to~ the comrercial, ‘projects. The Buyer’s
Agreemeﬁygms Qgen eh'cu ed on 09.05.2014. The period
of 30 /months ezggired on 09.11.2016, But there is no
material'on record that dﬁ?:ng this penod the promoter
had*apphed to any authority for obtammg the necessary
approvals with respectito this project. The promoter had
moved., the app!(carx'pn Jfor lissuanee of occupancy
cemﬁcate only on 22.05.2017 when.the period of 30
manths’*had a]ready ex ptrgd .S'a,, the promoter cannot
claim ', the_‘benefit of grace period of 120 days.
Consequently, the learned | Authority has rightly
determined -c&e'a‘ue date of possession.

19. Payment of delay possession charges at prescribed rate

of interest: Proviso to section' 18 provides that where an

allottee does mnot intend to withflrémf ﬁl‘om the project, he
shall be paici, by th; ;;;'omoters, i;iterést for every month of
delay, till the handing over of possession, at such rate as may
be prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of
section 19]
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(1)  For the purpose of proviso to section 12; section 18;

and sub-sections (4) and (7) of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for
lending to the general public.

20. The legislature in its wisdom in the subordinate legislation
under the provision of rule 1,5 pf the rules, has determined

the prescribed rate of ;ﬁfef’gét The rate of interest so

o
oawm “ i

determined by the Iegls"lature, is reasonable and if the said

rule is followedftofa\yard tlié’l"nterest it will ensure uniform

%
&&V& -&A@%

practice in aLl ghe cases. The Haryana Real Estate Appellate
Tribunal in Emaar MGF Land Ltd. vs. Simmi Sikka (Supra)

observed as undet: - r
"64. Taking the case from another angle, t{ge allottee was only
entitled to the delayed. possession chargef/mterest only at the
rate of Rs.15/- per sq. ﬁ‘. per-month as per clause 18 of the
Buyer’s Agreement for ‘the'period of such delay; whereas, the
promoter was entitled @ interest @ 24% per annum
compounded at ;u@é @e’?y Suceeeding instalment for
the delayed payments The functions of the Authority/Tribunal
are to saféguard the interest of the aggrieved person, may be
the allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent i.e, to
protect the interest of the consumers/allottees in the real
estate sector. The clauses of the Buyer’s Agreement entered
into between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for delayed
possession. There are various other clauses in the Buyer’s
Agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the
terms and conditions of the Buyer’s Agreement dated
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09.05.2014 are ex-facie one-sided, unfair and unreasonable,
and the same shall constitute the unfair trade practice on the
part of the promoter. These types of discriminatory terms and
conditions of the Buyer’s Agreement will not be final and
binding."

21. Consequently, as per website of the State Bank of India i.e,,

https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e.,, 09.07.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending

rate +2% i.e., 9.30%.

.....

22. The definition of term ﬁ‘itegéét’ as defined under section

f b ym‘x

2(za) of the Act B@J”d es ghvgéthe rate of interest chargeable

mw

from the allottée biggtﬁe\&gg&mms in cage of default, shall be
equal to thef g@tg of mterest which the promoters shall be

liable to pay . the aILottee m case of default The relevant

gsx % oy
section is reproduced below.

“(za) "interest” means the.rates of interest payable by the

promoter or the dallottee, asithe case may be.

Explanation. —For the purposeof this clause—

(i) therate of interest" ;a@eable from the allottee by the
promoter, in case-of default, shall be.equal to the rate
of Interestwhich th@prombeer shafl-be liable to pay the
allottee, in case of default;

(i)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

23. Therefore, interest on the delay payments from the

complainant shall be charged at the prescribed rate i.e,

9.30% by the respondents/promoters which is the same as is
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24.

being granted to the complainant in case of delayed
possession charges.

On consideration of the documents available on record and
submissions made by both the parties regarding
contravention of provisions of the Act, the authority is
satisfied that the respondents are in contravention of the
section 11(4)(a) of the Act ‘by-.not handin-g over possession by
the due date as per the ag}a‘éﬁment By virtue of clause 2.1 of
the agreement executed‘?bemegnwthe parties on 29.01.2013,
the possessmn ef tbé smb]ecfgparnnant was to be delivered
within 36 month& ﬁrjom t?le clate of sanct?on of building plans
i.e. 07.06. 2012@&5 fargas ggr%lc:e penod 13 cgncerned the same

,. g&%ﬁ ,%
is dlsallowed Ebr @the* reasous qurﬁed@ ElbOVe Therefore, the

%m

&e »

due date of handjﬁg over possessmq As 07.06.2015. The
respondents have fa;lggi _fol_}l_andover possession of the
subject aparl:;ment t;iIl da_t‘_e' bf,_l;hi's c_‘.‘prder. ﬁ'_(:cordingly, it is the
failure of the respondents/promoters to fulfil their
obligations and responsibilities as per the agreement to hand
over the possession within the stipulated period. Accordingly,
the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the
part of the respondents is established. As such the allottee
shall be paid, by the promoters, interest for every month of

delay from due date of possession i.e, 07.06.2015 till the
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handing over of the possession, at prescribed rate i.e., 9.30 %

p-a. as per proviso to section 18(1) of the Act read with rule

15 of the rules.

The allottee requested for fresh statement of account of the
unit based on the above determinations of the authority.
Directions of the authority

Hence, the authority hereb%;gasses this order and issue the

following directions unﬁﬁ‘.:s_;" n 37 of the Act to ensure

il ‘,- rﬁé&%
compliance of c)bllgatlyn%g a&asued u'pon the promoters as per

1. @-M‘sﬁw

the functions gntrusxeﬁo l:fne auﬁ&anty u%der section 34(f):

i. The respondents are directed to **pay interest at the

prescribed rate of 9 30% p. ar for: ev‘%ny month of delay
I

éte pf gossession i. e 07 06.2015 till the

.

from the.d _

date of handm%pverphssessmn
"

o
o

ii. The promoters shaﬂl’"cﬁedit delayed possessmn charges
- ?r &“ g_‘ .
]:l .

unit of the allottee, if'the amount outstanding against
the allottee is more than the DPC, this will be treated as
sufficient compliance of this order.

iii. Ifthere is no amount outstanding against the allottee or
less améunt outstanding against the allottee then the
balance delay possession charges shall be paid after

adjustment of the outstanding against the allottee.
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The arrears of such interest accrued from 07.06.2015
till the date of order by the authority shall be paid by
the promoter to the allottee within a period of 90 days
from date of this order and interest for every month of
delay shall be paid by the promoters to the allottee
before 10 of the subsequent month as per rule 16(2)
of the rules.

The complainant i IS dlrected to pay outstanding dues, if
any, after ad)ustmegif ?Finfergst for the delayed period.

The rate of Lnterest 1‘{'Fe§hle frogl the allottee by the
promoégf 1;1 case of default shall be charged at the

d e
prescribedg rate” Le, 9*30% by~ the respondents

/promoters wmch is fhe same rate of interest which
the promoter IS'ha}}g })e liable to pay the allottee, in case
of default i.e., the delayed possession charges as per
section 2(za) of the Aet. | A

The respondents shaI] not charge anythmg from the
complamantS&wfuch»ls not the part of the agreement.
However holding charges shall not be charged by the
promoter at any point of time even after being part of
agreement as per law settled by hon’ble Supreme Court
in civil appeal no. 3864-3899/2020.

The promoters are directed to furnish to the allottee

statement of account within one month of issue of this
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order. If there is any objection by the allottee on
statement of account, the same be filed with promoter
after fifteen days thereafter. In case the grievance of the
allottee relating to statement of account is not settled
by the promoters within 15 days thereafter, then the
allottee may approach the authority by filing separate
application.
27. Complaint stands dlsposedqr

28. File be consigned tgxregis;try; i

(Sam&l{umar)‘* f (Vl]ayKlﬁn%;; Goyal)
Member | I | Member

"

(Dr l( K Khandelgwal)
N Chaitman |

Haryana Real Estate Regulatory Authorlty Gurugram
Dated:09.07.2021
]udgementuploaded on02. 0»9 2021

ms’
i
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