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None ., | ~Advocate for the respondents

EX-PARTEORDER

1. The present complaint dated 09.02.2021 has been filed by
the complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation
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of section 11(4)(a) of the Act wherein it is inter
aliaprescribed that the promoter shall be responsible for all
obligations, responsibilities and functions as provided under
the provision of the Act or the Rules and regulations made
there under or to the allottee as per the agreement for sale

executed inter se.

A. Unit and project related detalls

2. Since, the buyer’s agré’eméﬁt has been executed on
15.02.2014 i.e. pr;or* ttﬁ:meg cbmmencement of the act ibid,
therefore, the’ @enal proceedlngs ‘cannot be initiated
retrospectxve’ly I—fence the authorlty has decided to treat the
present complaint as an application for non-compliance of
statutory obligati%n on f)art of the pro“rﬁoter/ respondent in
terms of sectioﬁ“*Bfi(q:b'f ti1e actibid. "

3. The particulars of unit'details, sale consideration, the amount
paid by the %;mplall}lhné dﬁté@;-of pgo'goseé handing over the
possession, d®elay Ip,efiod, if any, have been detailed in the

following tabular form:

S.No. | Heads Information ]

1. Project name and location “Capital Gateway”, Sector- 111,
Gurugram.

2. Project area 10.462 acres

3. Nature of the project Group housing colony

4, DTCP license no. and validity status| 34 of 2011dated 16.04.2011
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valid till 15.04.2024
S | Name of licensee KNS Infracon Pvt Ltd& 3 others
6. RERA Registered/ not registered | Registered vide no. 12 of 2018
dated 10.01.2018
7. RERA registration valid up to 31.12.2020 for phase-I (tower A
to G) and 31.12.2021 for phase-
Il (tower HtoJ)
8. Unit no. 101, 1st floor, tower F |
[Page no. 22 of complaint]
9 Unit measuring 1695 sq. ft.
_ [Page no. 43 of the complaint]
10. Date of allotment letter 19.05.2014
PN o s Y [page no. 15 of complaint]
11. | Date of gg"@gﬁéuﬁor? “of flat buyer [ 15102.2014
agreement” An favour: of first| [page no. 20 of complaint]
allottee |
12. Date of execution of transfer |19.01.2014
endorsement [page no. 55 of complaint]
13. Paymentiplan ‘Construction linked payment
plan
[Page no.53 of complaint]
14. Total consideration Rs.70,78,730/-
" "R | [As alleged by the complainant
# ' . in payments details page no.13
¥ of the complaint and payment
¢  schedule page no. 64 of
"complaint]
15. Total amount paid by the | Rs.65,51,751/-
complainant [As per payment schedule page
no.64 of the complaint]
16. Due date of delivery of possession | 07.06.2015

as per clause 2.1 of the flat buyer
agreement 36 months from the
date of sanction of building plan&
a grace period of 180 days, after
the expiry of 36 month, for
applying and obtaining the

As per information obtained by
planning branch building plan
approved i.e. 07.06.2012.

[Note- Grace period not
allowed]
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occupation certificate
[Page 28 of complaint]

1% Delay in handing over possession | 6 years 1 month and 2 days
till the date of order ie.
09.07.2021

18. Status of the project On going

B. Facts of the complaint

4. The complainant submitted that he had booked a unit in the
respondent project 1etap1tal gateway on 29.01.2011 with
an amount of RS.5,00,_QO&*}?~'in “Construction Linked Plan” and
the unit no. F-101§wa§'a_]iogs_t__:i;éc__itghhim by the respondent and
made a payment of Rs. 23,34,742 /- made the payment till the
raise of constructlon 3

5. That in the, lgonth of Aprll 2014 M/s Paras Properties
approached the complamant for the resale of their flat in M/s
Tashee Land Develop,qrs;Pvt. 1Ltd.'& M/s KNS Infracon Private
limited. Its in theu;g pro;ect Capltal (i{_az:eway at Dwarka
Expressway, Secto.r 111 Gurugram Ij;a;yana which was
booked by M/s Paras Propertles vide unit no. F-101 having
super area 1695 sq. ft area. Thereafter, complainant visited at
the office and agreed for purchasing the said flat with basic
sale price of unit is 3325 per sq. ft. it is also informed that the

respondents company has already approved building plan on

07.06.2012.
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6. That on 08.05.2014, complainant made a payment of Rs.
23,34,742/- in the account of previous owner and who
executed all the necessary documents on 09.05.2014 in the
name of complainant and on 09.05.2014, so that the
respondents transfer the unit no. F-101 in the name of
complainant. That the complainant also issued to two
security cheques i.e. 109105 &“‘1‘09106 Axis Bank, Najafgarh
Branch, New Delhi in favem&f fhe respondent. Thereafter, the

i ‘.‘,'»??
respondent 1ssued an endﬁi‘serﬁent letter dated 15.05.2014

-'rJ‘r

b
G

regarding transfét;@t;gights éﬁ‘ﬂ*@;n;erest for housing unit no.
F-101, Toweg- F admeasurmg 1695 sq. ft. in the name of the
complamant The resprjndent company 1ssued an allotment
letter dated 19:‘05.20141n favour of complainant.

7. That as per cla-t;ge Irl't)%g;g. of tgg agreement, the respondent
had to hand ovelr--?,_t__l_jl_e posse_ssion of the flat "within

rom the date of sanction of

approximate penod a{ 36 rﬁonths
the building plans of the sald colony and building plans of
colony was sanctmned on 07 06.2012, therefore due date of
possession 07.12.2015. The respondents company assured by
the complainant that the possession of the said flat was
delivered in the month of December, 2015.

8. The complainant submitted that he had applied for the loan
as per the convenient to the respondent and the loan of

Rs.38,00,000/- was granted to the complainant. That the
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bank disbursed the amount of Rs.38,00,000/- in three
installments to the respondent i.e. on 31.10.2014 amounting
Rs.25,44,248/-, 31.03.2015 amounting Rs.8,00,827/- and
17.09.2015 amounting Rs. 4,54,925/-.

That the complainant approached the respondents since after
the December, 2015 but whenever the complainant asked
about the delivery of po_ss:es_sion, the respondents made the

excuses that they will 6elive:’}‘“ tbé possession with in 6 month

on every point oftlme.@ g } # \
The complamant ﬂthb,ér swaﬁltte& fhat in the month of April,
2017, complamant received a letter that the respondents
were planmn§ to increase. the suyer area & again in the
month of Ma{tbl? corr;plamant agam recewed a letter that
the super area has been increase from 1695 Sq. ft to 1874 sq.
ft. NG

That in month of May, 2017, complamant visited at the
project site Capltal Gateway” Sector 111 Gurugram, where
she astomshedfthat th-e constr-uction was still going on in a
very slow manner. That the complainant immediately
contacted to the respondents and asked to pay the penalty for
delaying in possession but the respondents she assured that
they need some more time of 6 month to finish the

construction and after that within 2 month possession will

delivered and she no need to worry but the complainant has
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left no option to wait for completion of construction work
and this will continue till October, 2018. That in the month of
November, 2018 construction work was completed.

That during the period of December, 2018 to June, 2020,
respondents made several excuses on one pretext to other.
That on 06.06.2020, complainant visited at the project site,
where complainant shocked.to see that only temporary

23 R 2o

plaster was done and ‘,\r;%;};;ngﬂ has been done. In-return,

Wwwv?% b Wf &
complainant sent sqme ‘p@”o‘tograghs of sample unit to the

§«w

complainant to make Bhe“’”baf’anced payment. That when the

complainant ; asked the same, respondents again made excuse

35 s»

of Lock- dov\m and assured that they will complete as soon as
possible. |

o E
é G

That the comglamant bank has “paid an amount of

i s

-
m%%

Rs.38,00,000/- and imadd1t10n to ‘the same Rs.4,20,000/- was
paid by the ;gor;nplai;l’lani&and the copy 'o§f the receipts are
annexed herewith aﬁd Rs.65,54,742 /- :vas paid by the
complainant - out. 'of R§.7,,2f28,730/-. Thereafter, the
complainant had communication by the representative of the
respondents Mr. Manish Kumar Manager posted at the
project site “Capital Gateway” informed that the structure
construction was started in the year 2014 and completed in

the end of the year, 2018.
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Relief sought by the complainant

The complainant has sought following relief(s):

(i) Direct the respondent to pay the interest at the
prescribed rate for every month of delay from due date
of possession 07.12.2015 till the actual handing over the

possession.
(ii) Direct the respond»e,\‘r“l(t: not to charge any amount as no

super area has been extended

,.y;“

The authority issuéd a nmnce dated 10.04.2021 of the

i

complaint to the respondents ‘by Speed post and also on the

‘3&{%

given email address at info@tashee.in: The delivery reports

have been placed in the file. Thereafter a reminder notice
dated 28.06. 2021 for filing reply was sent to the respondents

on email address at info@tashee.in. Despite service of notice,

the re"pondents have pr:e:fér:red&neither to put in appearance
not file reply to the COmplamt w1th1n the stipulated period.
Accordingly, the auth()rlty 1s left w1th no other option but to
decide the complal nt ex- parte agalnst the respondents.

Copies of all the relevant documents have been filed and
placed on the record. Their authenticity is not in dispute.
Hence, the complaint can be decided based on these
undisputed documents and submission made by the

complainant.
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E.

18.

Jurisdiction of the authority

. The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 of 2018) leaving aside compensation
which is to be decided by the adjudicating officer if pursued
by the complainants at a later stage The said decision of the

authority has been upheld by the Haryana Real Estate

\( %

Appellate Trlbunal in its ]udgement dated 03.11.2020,

éé?”’"

appeal nos. 52 & 64 of 2018 tltled as Emaar MGF Land Ltd. V.

gl
o

Simmi Sikka and anr.

3
&

Findings on;.tk!g:;'elic:’f sought by the complainant
Relief sought by théycoﬁzlpl?inantéDiTECt the respondents to

hand over the possession along with prescribed interest per

i g
T
=

annum from the pronffésory date of delivery of the flat in

»»»»»

question till actual delivery of the flat. |

In the presen?wgomplaiﬁnf, the complainant intend to continue
with the project and isseeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
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19.

20.

every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

Clause (2.1) of the flat buyer agreement (in short, agreement)
provides for handing over of possession and is reproduced
below: -

2. POSSESSION OF UNIT: -

2.1. Subject to Clause 9 herein or any other circumstances not
anticipated and beyond control of the first party/confirming
party and any restraints/restrictions from any
courts/authorities and_subject to the purchaser having
complied with all the terms and conditions of this agreement
and not being in dé{a“" under-any of the provisions of this

agreement including but not limited timely payment of total
sale consideration.and stamp.duty and other charges and
having complied with all provisions.-Formalities, document, as
prescribed by the first party/confirming party, wh ether under
this agreementsor otherwise, from time to time, the first
party/confirming party proposes to hand over the possession
of the flat to the purchaser within approximate period of 36
months from the date of sanction of the building plan of the
said colony. The purchaser agrees and understands that the
first Party/confirming party shall be entitled to a grace period
of 180 (one hundred and eighty) days; after the expiry of 36
months, forsapplying and obtaining the occupation certificate
in respect of the.colony from the concerned authority. The first
party/confirming party shallgive notice of possession, and in
the event the purchaser fails.to-atcept and take the possession
of the.said.flat, within_30 days.of, the.purchaser shall be
deemed to.be cusgodihn:ﬁf thessaid flat from the date indica ted
in the notice of possession and the said flatshall remain at the
risk and.cost, of the purchasers. ..

At the outset;-it is relevant-tos comment on the preset

possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and application, and the complainant not being in
default under any provisions of this agreement and
compliance  with all  provisions, formalities and
documentation as prescribed by the promoters. The drafting
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of this clause and incorporation of such conditions are not
only vague and uncertain but so heavily loaded in favour of
the promoters and against the allottee that even a single
default by the allottee in fulfilling formalities and
documentations etc. as prescribed by the promoters may
make the possession clause irrelevant for the purpose of
allottee and the commitment date for handing over

possession loses its meanirig The incorporation of such

At B g
Wt

clause in the flat bu}{er agtfg?eﬁlﬁéent by the promoters are just
to evade the llablhtytowérdsitlme}y delivery of subject unit
and to deprive the allottee of %‘ﬁs'\'right ..gcc@ing after delay in
possession. ThlS Is just-to comment as to how the builder has
misused his dominant pdsitiqn and drafted such mischievous
clause in the z;grgemeng and the allottee is left with no option
but to sign on thé dotted lines.

21. Admissibilit% of ﬁ{acé;ézpegibd; The promoters have
proposed to hand qffer the possession of the apartment
within a périod of '36 months frdm date of sanction of
building plans and further provided in agreement that
promoters shall be entitled to a grace period of 180 days for
applying and obtaining occupation certificate in respect of
group housing complex. As a matter of fact, the promoters
have not applied for occupation certificate within the time

limit prescribed in the flat buyer agreement. As per the
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settled law, one cannot be allowed to take advantage of his
own wrong. Accordingly, this grace period of 180 days cannot
be allowed to the promoter at this stage. The same view has
been upheld by the hon’ble Haryana Real Estate Appellate
Tribunal in appeal nos. 52 & 64 of 2018 case titled as Emaar

MGF Land Ltd. VS Simmi Sikka case and observed as under: -

68. As per the above provisions in the Buyer’s Agreement,
the possession of Retail Spaces was proposed to be
handed over to the allottees within 30 months of the
execution of the agreement. Clause 16(a)(ii) of the
agreement further provides that there was a grace
period of 120.days over and above the aforesaid period
for applying and. obtaining the necessary approvals in
regard ‘to sthe commercial “projects. The Buyer’s
Agreenient has beén executed on 09.05.2014. The period
of 30.months expired on. 09.11.2016. But there is no
material on recordithat dufmg this period, the promoter
had applied to\any authority for-obtaining the necessary
approvals with respect to this project. The promoter had
moved“the_ application for |issuance of occupancy
certificate pn{y on 22.05. 2017 ‘when the period of 30
months “had Jalready._expired. So, the promoter cannot
claim the .benefit of grace period of 120 days.
Consequently, the..learned Authority has rightly
determined the due date of pos.§ess:on

22. Payment of delav possession charges at prescribed rate
of interest: Proviso to se;ctl'on 18 provides that where an
allottee doe;/ not mtend ‘tjo' withdraw from the project, he
shall be paid, by the promoters, interest for every month of
delay, till the handing over of possession, at such rate as may

be prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of
section 19]

(1)  For the purpose of proviso to section 12; section 18;
and sub-sections (4) and (7) of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time
for lending to the general public.

23. The legislature in its V\asdom in the subordinate legislation

5y }_-'(;1

under the provision of %‘111’9’% /of the rules, has determined

the prescribed rate, ;of mt'e"restw‘f:he rate of interest so
determined by the leg:slature 1s réasona@le and if the said
rule is folloWeﬁ to award the interest, it w1ll ensure uniform
practice in all the cases.The Haryana Real Estate Appellate
Tribunal inEmaar MGF g.arggl Ltd. vs. Simmi Sikka (Supra)

observed as under: .4
"64. Taking the case from another angle, the allottee was only
entitled m'thetdel _}fed possession’ charges/mterest only at the
rate of Rs:‘IS/ per'sq. ft. per month as per clause 18 of the
Buyer's A_greement Jor the period of such de!ay, whereas, the
promoter; was, entitled to’ interest '@ 24% per annum
compounded at the time of .every succeedmg instalment for
the delayed payments. The functions of the Authority/Tribunal
are to safeguard the interest of the aggrieved person, may be
the allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent i.e., to
protect the interest of the consumers/allottees in the real
estate sector. The clauses of the Buyer’s Agreement entered
into between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for delayed
possession. There are various other clauses in the Buyer’s
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Agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the
terms and conditions of the Buyer’s Agreement dated
09.05.2014 are ex-facie one-sided, unfair and unreasonable,
and the same shall constitute the unfair trade practice on the
part of the promoter. These types of discriminatory terms and
conditions of the Buyer’s Agreement will not be final and
binding."”
Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e,, 09.07.2021 is 7.30%. Accordingly, the

prescribed rate of 1nterest wlll be marginal cost of lending
S~

rate +2% i.e,, 930% et g?é@ gg,w

The definition oT tergrg fnterest as- dEF ned under section
&E:ss‘&w &%\ LY %

2(za) of the Acfg%pmwdef ’i:hat ’?ﬁe rat‘é ﬁf interest chargeable

from the allottee’ by the pro\gloter,'l&n case qj default, shall be
equal to thé:_it;;‘ltle.‘_ of _'interest which the promoter shall be
liable to payithe allatp_ee, in case of default. The relevant
section is reproduced below:

“(za) "interest” means the rates of interest payable by the

promoter or tée allo ee? as the case may be. E;

Explanation. —For the purpose of this clause—

(i) theratejof interest chargeable from. the allottee by the
promoter, in case af default; shall be equal to the rate
of interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the
complainant shall be charged at the prescribed rate ie,
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27.

9.30% by the respondents/promoters which is the same as is
being granted to the complainant in case of delayed
possession charges.

On consideration of the documents available on record and
submissions made regarding contravention of provisions of
the Act, the authority is satisfied that the respondents are in
contravention of the section 11(4)(a) of the Act by not
handing over possessmn byf; the due date as per the
agreement, By v1rtue of Clallie%;l of the agreement executed
between the partles on 15 02.2014, the possession of the
subject apar;mer;t was to be delivered w1th1n 36 months
from the date ef sanctlon of bulldmg plans i.e. 07.06.2012. As
far as grace perlogj lS concerned the same is disallowed for
the reasons quoted: abové Therefore, the due date of handing
over possession is 0'7 06 2015. The respondents have failed
to handover possesplon of the subject apartment till date of
this order. Accordmgiy, 1t IS ffhe fallure» ofzj the respondents/
promoters to. fulfil their obhgatlons and respon51b111t1es as
per the agreement to hand over the possession within the
stipulated period. Accordingly, the non-compliance of the
mandate contained in section 11(4)(a) read with proviso to
section 18(1) of the Act on the part of the respondents is

established. As such, the allottee shall be paid, by the

promoters, interest for every month of delay from due date of
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28.

29.

possession i.e., 07.06.2015 till the handing over of the
possession, at prescribed rate i.e., 9.30 % p.a. as per proviso
to section 18(1) of the Act read with rule 15 of the rules.

The allottee requested for fresh statement of account of the

unit based on the above determinations of the authority.

Directions of the authority

Hence, the authority hejff;by%jaasses this order and issues the

following directions u er section 37 of the Act to ensure
‘§.' émw -

compliance of obllgatlons cast upon the promoter as per the

function entrusfed toﬁhé authcfntyundel‘*sectlon 34(f):

i. The réspoﬁdents are directed to -wpdy interest at the
prescribed rate of 9.30% p.a, for every month of delay
from the due.date of possess?on i.e, 07.06.2015 till the
date of handin‘g- oyer of po'ssxession.

ii. The promoters shall creﬂlt delayed possession charges
in the statemen{‘ of agcoun;s or,applicant ledger of the

unit of the @llqttee, j‘?the amount outstandmg against

the allottee is more tﬁan the DPC thls w1ll be treated as
sufficient compliance of this order.

iii. If there is no amount outstanding against the allottee or
less amount outstanding against the allottee then the
balance delay possession charges shall be paid after

adjustment of the outstanding against the allottee.
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The arrears of such interest accrued from 07.06.2015
till the date of order by the authority shall be paid by
the promoters to the allottee within a period of 90 days
from date of this order and interest for every month of
delay shall be paid by the promoters to the allottee
before 10th of the subsequent month as per rule 16(2)
of the rules.

The complainant'is dlrected to pay outstanding dues, if
any, after ad]ustment of mterest for the delayed period.
The rate of mtegest chargeable from the allottee by the
promoters in case of del’ault shall be charged at the
prescnbed rate iey 9 30% by ghe respondents/
prom;té;s Wh]Ch is the same rate of interest which the
promoters sh@fll.be liable to.pay the allottee, in case of
default i.e., the delayed: possession charges as per
section 2(za] ofthe Act

The respondents shall not charge anythlng from the
complainant . which * is' not ' the part of the
agreement.However holding charges shall not be
charged by the promoters at any point of time even
after being part of agreement as per law settled by
hon’ble Supreme Court in civil appeal no. 3864-

3899/2020.
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viil. The promotersare directed to furnish to the allottee
statement of account within one month of issue of this
order. If there is any objection by the allottee on
statement of account, the same be filed with promoters
after fifteen days thereafter. In case the grievance of the
allottee relating to statement of account is not settled
by the promoter wi.thin 15 days thereafter, then the

&&&&&

application.

",
St

30. Complaint stands disposed of.

31. Filebe consigig-gdgfo registry.

__5

| V)l —
(Sar&(/ r Kumar) " * ' (Vijay Kumar Goyal)
Member [ __ Member

(Dr KK. lmander" al)

4 Chairman

Haryana Real Estate-Regulatery Authority, Gurugram
Dated: 09.07.2021
]udgement up”Ii)aded on 12.08. 2021
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