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1. The present compla nt clate 29' 03‘20 19 has been filed by the

complamant/allottefejm Form CRA tnider secﬁon 31 of the Real
Estate (Regulation and Development) Act, 2016 (in short, the
Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter-se them.

Unit and project related details

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay period, if any, have been detailed in

the following tabular form *Iw}
S.No. | Heads | Information
1. 1P “414 Avenue”, Sector-114,
ée Bajghera, Gurugram,
2.
3.
4. .
X =) _26.07.2024
| 3 Vs
6. 153 0f2019 dated 30.09.2019
7. A
8. | RERA é’ffé‘nsi%r‘? i g /130f 2020
SR (S é* é’p

 l RERA extension valid up to 31. 12 2020
10. Unit no. F-04, 1st Floor
11. | Unit measuring (super area) 1314.66 sq. ft.
12. Date of execution of space 107.11.2013

buyer’s agreement [page no. 55 of complaint]
13. | Date of execution of MOU | 01.05.2013

[page no. 32 of complaint]
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14. Total sales consideration Rs.22,51,078/-
(As per clause 3 of the space
buyer’s agreement)
15. Total amount paid by the |Rs.23,34,548/-
complainant (As per SOA annexed at pg. 69
of the reply)
16. Payment Plan Installment payment Plan
(Annexed at pg. 78 of the
LUl complaint)
17. | Date of commg meé 15.03.2012
construction : (As admitted by the counsel for]
the promoter)
18. | Date of environ eni ﬁl‘pa;anc% 28.05.2013
19 |Due date sof 4;1@@ ;‘,@; 07:05.2017
p0¢>sessé_ong—-ﬁ'|’ o "( b L4 b u& ‘1
“32. That‘the CF"E““Y -"’Fjﬁ' ve Not‘e = As the date of start of
posses ion |‘of the said-junit construction is 15.03.2012 so,
within 36 rpondrs of signing of the due date of possession is
this agrge{nen i 771 %withm 36 calculated from the date of
months fram ¢ date of start o "8 - 99
construction of l- I '.dl'ﬂ - Fexecutlon of agreement and
whlchevergﬁ &'l f t%bger a grace period of 6
is delayed b r'bromoter an account of certain
avallabmty force majeure circumstances.
;i -.?'
20. Assured retur: Ry A g Rs 124 70 per sq. ft. per month
[AS peiclauseji ]ﬁodf thé MQU]*I Ullgthe §?lOtlce of offer of
LS S TR possession and @ Rs. 103.92
per sq. ft. per month after the
completion of construction, till
tenant is inducted possession
21. Offer of possession to the 'Not offered
complainant
22. Specific reliefs sought i. Direct the respondent to

grant immediate

possession along = with
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interest for every month of
delay.

ii. Direct the respondent to
pay assured returns @ Rs.
124.70 per sq. ft. per
month from July, 2018
until realization.

Fact of the complaint

The possession of the subj artment has not been offered
(_.:_{..‘ A
wh

by the respondent to th

seeks delay 1ntege 38, ]

complainant resgri?@‘ﬁg h;g_ ';) file %separate application for
5 -\

above.

"* %r(ﬂ
The complamant sub eds-that‘ at the time of execution of

assured to pajf’ mon ly}payTentﬁ&"Assured Returns” but the
IV IV

kn%'«s&;'

respondent company has not paid any assured return since
July, 2018.

The complainant submitted that he has already paid a
considerable amount towards the allotment of the office space
to the tune of Rs. 23,34,548/-, which includes service tax and

other charges.
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6. The complainant submitted that as per clause 3.1 of the MoU
the respondent undertook to provide the assured return @ Rs.
124.70 per sq. ft. of super area per month till the completion of
the construction and @ Rs. 103.92 per sq. ft. per month after
the completion of construction.

7. That the possession was to be handed over to the complainant

R

by 07.11.2016 but far ffo Mhﬁl}’ldlng over the possession, the

respondent has mlserab'!

@l
fn L’(ﬁf the office space. That the

’7t0 intimate the complama?t

iy

regarding the con%gu
éd‘“ wf@h
T l.". ‘

earned mony:and the s gnant constr‘u“gglon at the site and

[ ]

company par rﬁbIéﬁé%ount of his hard

&WQ

not getting the‘”a5§ureg re u

r% and rggither the possession, only

%AVl
leads to mgntal Ja%d gna c1al hardsh;ps borne by the
. | [} § 1 r

mg’ ndg@constru%tlon work at the project

H

complainant. That seeir
"t

has shocked the co glamant to the extended that they have

P

DL D

been constramed EJ e the, present %omp!amt for immediate

possession %Iong ml*“h comﬁen{s%tl‘cm at prescnbed rate and
assured returns.

C. Relief sought by the complainant:

8. The complainant has sought following relief(s).

I. Direct the respondent to grant immediate possession of

the allotted office space bearing no. F-04 to the
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complainant along with compensation for delay at
prescribed rate of interest;

II. Direct the respondent to pay assured returns at the rate
of Rs.124.70/- per sq. ft. per month from July, 2018 until
realization;

On the date of hearing, the authority explained to the

respondent/promot att

have been committe
to plead guilty or no s ..1

Reply by the respm de

The resp»ond t§

following grounds . f .W §
.le “%;é | | il | I QL _‘_M §
\e N § B I I
i. The resp@nde, Q-submlitted tf the ‘hon’ble appellate
A 3‘J~ | 5.

tribunal vide:i qrdef/@j dgement-dated 02nd May, 2019
in appealno 0 '/2018*’nt

as Sameer Mahawar vs. MG

i gorically ne%ld that this hon’ble
authority h;é rllplpowers to, grant refuncl@ and the same can

Housmngt | hgws cat
only be ia&judg«jeﬁ by-the ad;ualcatmg officer as provided
under the Act. Thus, in view of the binding judgment
passed by the hon’ble appellate authority the present

case needs to be dismissed for want of Jurisdiction.

ii. The respondent submitted that since this hon’ble
authority in Brihmjeet vs. Landmark Apartment Pvt.
Ltd. (HRR/GGM/VRN/141/2018) has already held that
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the matter in diqzspute therein was to be adjudicated by the
adjudicating officer and not by the authority and
accordingly dislmissed the complaint with the liberty to
approach the @adjudicating officer. It is pertinent to
mention here that the facts related to the aforesaid
mentioned case and the present case in dispute are

identical in nature and thus the present complaint should

also be dismisst

The respondel

%to between& the partlés m order to acquire

5

@ &3‘

bmltted thatgfrhe lssue so raised in this
ﬁg&y haseless biit also demonstrates an
respondent into
reated by the

1 |

complalénant in GII ng thl[s"f?bmplamt before this forum and
-l
fs'which the complainant is not entitled

seeking the rel

to.

The respondent submitted that one of the major reason
for the delay was because of the non-completion of

Dwarka expressway which is a part of master plan 2031.
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vi. The respondent submitted that on 19th February 2013,
the office of the executive engineer, Huda, division no. I,
Gurgaon vide memo no. 3008-3181 has issued instruction

to all developers to lift tertiary treated effluent for

construction purpose from sewerage treatment plant,

Behrampur. Due to this instruction, the company faced

the problem of water supply for a period of 6 months.

vii. The 1respondent sub,_’f_'i'itlge_,{df-"'-"_ 1at the building plans were

L
gt

applied for A iw;ro

authorltles whi

F\y.
o 1mpact assessment authorlty Haryana.
'y

"*: o
grgei}t %learances to compete+t
s:'__'E?r‘erWél;ded to state level
e

our beTst eﬁdeévou? we ouly got environment

é rﬂ#at%' on 28 05 2013 1e almost after a

period of' 17§ 6 : fro ; tl‘ge datewf gpproval of building
N | - }

plans.

viii. The respon

the Goods and e&wce Tax Whl?h further created chaos
— ¢ /-

and confusmﬁ owrﬁng th Mack of clarity in its

implementatioi"l.
11. The respondent has filed some additional facts and
documents, which a‘re as follows: -
a. Itis submitted that in the year, 2012 on the directions of the

Hon'ble Supreme Court of India, the mining activities of
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minor minerals (which includes sand) were regulated. The
Hon'ble Supreme Court directed framing of Modern Mineral
Concession Rules. Reference in this regard may be had to the
judgment of “Deepak Kumar v. State of Haryana, (2012)
4 SCC 629". The competent authorities took substantial
time in framing the rules and in the process the availability

of building materials including sand which was an

or’ i eyelopment of the said project

.
055

ell as areas around it. Further,

=
important raw materla,lg
became scarce in the

g
developer was faﬁe_ ;zgh cel_‘tam other force majeure

. . &k [ s’% A 2@
events lncluglng ﬂbyt h% ; fg" \fawnon -availability of raw

‘3’% y}; se»%“%\._

sk Bl il M

material dgg to’ IVﬁFlOESW$Stay orders of Hon’ble Punjab &
Haryana ngh Court and National Green Trlbunal thereby
1 "= 3 | It L

stoppmg/t;e'gylgtmt e] mmmg actlg_/lpes brick Kkilns,

' :'ﬂtﬁlé.L 0

ru%tlon aﬁd’ devflopment activities

by the ]udllaﬁ[ﬁ‘p ontieswglg w%NCR on account of the

-~ \,L e o
environmental condltlons,,restrictlons on usage of water,

etc. That mxad_dltd to aboé—alythe projects in Delhi NCR

F ‘39‘9\&%2

regulat

region are also aff d by the blanket stay on construction
every year‘dunng!lirmters on account ofAIR pollution which

leads to further delay the projects.

. Further reliance is made by the respondent on the judgment
passed by the Hon'ble Supreme Court in the matter titled as:
CCI Projects (P) Ltd. vs. Vrajendra Jogjivandas Thakkar.
It is further submitted that the Government of India declared

nationwide lockdown due to COVID-19 pandemic effective
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th March, :2020 midnight. It is submitted that the
tion and development of the project was affected
lis reason as well. This Hon'ble Authority has vide its

ted 26.05.2020 invoked the force majeure clause.

ther submitted that after making sincere efforts

the force majeure conditions, the

apphcarnt/respondent comgleted the construction and

thereafte
15.07.20

It is sub
Landma
authorit
assured
giving or
was not
authorit)
in the ¢
appropr
07.08.20
Authorit
Apartm
Geeta K

-..r

:mltted tl;n,’t‘ A(;‘Lf Lmatten of Brhlm]eet VS. M/S
1]* ,"‘- _\.
rk Apartlﬂ'e

y tha’t as |per the MOU between the parties, the

20.

returns wfere not a fbrrrfal clause with respect to
"'k i

tagbng ;iossessmn of the umt and that the Builder
w1th1n th@ipurwew of the RERA Act. This Hon’ble
y went on..,ﬁo further Issue dlrectlons to the allottee

".-——a._:

case for A sured returns before the

n _ab ve-mentloned order dated
Jll’i'ther% %b“‘é‘en upheld by this Hon'ble
y ln the e'of Kailash Devi vs. ‘M/s. Landmark
ents Pvt. Ltd. (Complaint No. 355/2018) and

tani vs. M/s. Landmark Apartments Pvt. Ltd.

19 has

(Complaint No. 870/2018).

reaffirme

has been filed by the complainant and has

d his contentions raised in the complaint.
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Copies of all the relevant documents have been filed and
placed on the record. Their authenticity is not in dispute.

Hence, the complaint can be decided on the basis of these

undisputed documents.
The authority on the basis of information and explanation and

other submissions made and the documents filed by the
o

complainant and the rgspoﬁdént

| NS

there is no need of f1|irth hi

=

Findings on the rel&e&sg£ i"by ghé*c;%omplamant

:is of considered view that

anﬂg in the complaint.

alignt [aj ’Dlrect the respondent
| w?m ;L % 1‘"
to grant 1rnmﬁd1§te possessmnl of the allatted office space

g | N

cml? alTanq along\%ﬁth compensation
for delay at prescggl he ra%e é{ mter%gtg
' enT to pay. assurecl returns at the rate of
{4 %}

Relief sought, byt&#’ con

&

realization = "_ -',

As per clause 3 1 oﬁ

_.r -
|

}he Qflo[j the cqmplamant is eligible for
b Y w" 1 \J

payment of "assure return” @ Rs. 70/- per sq. ft. per month
till the notice of offer of possession and @Rs. 52.50/- per sq. ft.
per month after the completion of construction, till tenant is
inducted possession. Clause 3.1 of the MoU is reproduced

herein below: -
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“till the notice of offer of possession is issued the
Developer shall pay to the Allottee an Assured Return at
the rate of Rs. 70 per sq. ft. of super area. After
completion lof construction, till tenant is inducted
possession......”

According to the terms of the MoU, payment of “assured
returns” will be given to the complainant per month @ Rs. 70/-

per sq. ft. per month till the notice of offer of possession and

@Rs. 52.50 er sa. ft. pee-month after the completion, till
/- per sq. % gJ ;ggg p
,b ZL e ?‘

-]

has paid more than

10 L
It has bee}n coth ‘& e

M

hearing and its sﬁbmlssmns ﬁat thegrfstant complaint shall

not fall und the a

I

assured returnplsxigq'

between the pat\%s !

In this regard, the alitha

- - - \
. 'Bsei‘%{ésﬁxat section 11 of the Act

ﬁplutlesﬁ of the promoter.

J‘Ex%r* duc dh%:" bel

i N‘pro uced herein below:

( | i \ /1
“11. Fuhctions'a lnd\dz?ﬁ%s ofp"rtlJr;w?; "
(1 ..
) ..
3) ..
(4) The promotershall

|
(a) be responsible for all obligations,

responsibilities and functions under the provisions of this Act, the
rules and regulations made thereunder or to the allottees as per
the agreement for sale, or to the association of allottees, as the

Section 11 (4?;;2_)” i?r‘éhe
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case may be, &I*:H the conveyance of all apartments, plots or
buildings, as the case may be, to the allottees, or the common areas
to the association of allottees or the competent authority as the

case may be”. |

|
Further, an “agreement for sale” has been defined under

section 2(c) of the Act as “an agreement entered into
between the promoter and the allottee”. Also, clause 1.1 of
the MoU clearly stlpulates that the parties have agreed to

w.gfg °:*"".‘
et g

g agreement for the premises

P

execute a separate spagg;:

and shall be executed b ) the parties pursuant to the

YAl y%;

Ce, 1n ‘g‘@f ( _f-.the terms of the MoU,

\f_:j Bl N "} A

the same haséall%%he elementmof an aggfément for sale and
JT rx HoH G LI

accordmgly "f is c%nmdered as ytgg builder buyer’s

execution of the

§§ Ir éw
o n

agreement b 1%g bisf ally a Fon raét mfer se parties w.r.t. real

@’

estate transactlon,. Efffore, an WOU containing assured
', P 4

return scheme coﬁlﬁbe LgorgSLdgred as an agreement for sale

_‘N F—.

interpreting the defhgao 03{ a %ent for sale under section

2(c) broadly- by aKing'i -tons;d ation the objects of RERA

v" s "‘% '
Act. Further, ﬂ;el e %Q;ceabqlty of MoU dgpends upon the

intention and conduct of the parties as reflected in the
document.

The authority herein refers to the judgment passed by the
hon’ble Apex Court in M/s Motilal Padampat Sugar Mills Vs.

State of Uttar Pradesh & Ors. wherein it has been observed
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21.

that the true principle of promissory estoppel is that where
one party has, by his words or conduct, made to the other a
clear and unequivocal promise which is intended to create
legal relationship effect or a legal relationship to arise in the
future, knowing or intending that it would be acted upon by

the other party to whom the promise is made and it is in fact

between the partles, and thlS would be so irrespective

Y l

e |l 1
o I H Q -»-,‘II |

Ly pPT
' |

1
e lsting Telatlonshlp between the
e gwerwca?e where justice and

‘person from insisting on strict

:‘0’ 3& H

@"

Reference may be piléced on’ the Bﬂq'am Kishore Parida Vs.

Benudhar ]ena ]udgement wherem the court held that the
test of an intention to create legal relations is an objective one.
It may be that the promisor never anticipated that his promise
would give rise to any legal obligation but, if a reasonable man
would consider that he intended to enter into a contract, then

he will be bound to make good on his promise.
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22. Earlier Securities & Exchange Board of India (SEBI)

23.

forwarded an application bearing no. 604/1/2020 dated
10.06.2020 vide which the matter was referred for
appropriate action by the authority since the allegations raised
therein related to real estate transactions. Pursuant to the

same, a complaint bearlng no. 2623/2020 titled as Monica

. was registered in the
F A‘:-% ,-_/:.\{. A
authority. {Séia" %

In view of the fadzﬁq hncmd

=.dumstahces stated above, it is

'- r%ssured returns are payable

atall. In thlS context referenca 1§§drawn tQ ards the preamb]

@3&@%

to the Secuntles & Exchange Board of §Indla Act, 1992 (SEBI

i
s

Act) which descrlbe§ }Ehe mténtlon gefimd the legislature and

"

ix. rest of investors in

q’% i'?b note -t opment of, and to
e the securities market and for ‘matters connected
therewith., or ‘1 agenta! thereto" and mtroduced the
definition- of  Inv. ' CIS) which
meant that any chenie or arrangement made or offered by
any person or entities under which the contributions, or
payments made by the investors, are pooled and utilized
with a view to receive profits, income, produce or property,
and is managed on behalf of the investors where investors
do not have day to day control over the management and

operation of such scheme or arrangement is a CIS.”

24. Assured return schemes were not regulated under the SEBI

Act until 2013-14 and were not entirely treated as illegal. Such
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scheme came to the forefront and caught the attention of SEBI
when it received complaint from a group of allottee
complaining that the company was collecting money from
various investors and offering properties against it with
assured returns. Securities and Exchange Board of India
(SEBI) asked a company named Viswas Real Estates and

" ;N&«Wm § )

Lde‘t' ;ahstam from continuing its

Infrastructures India‘j

business activity and staté;g ﬂ%gt the scheme falls under the

o ;
‘ii.\

@‘§§‘

definition of CIS %&h

Since then, the ? |
§ 5

< ¥
per se subsequet comg!glnts and varlpuﬁ ]udgments passed

If

by SEBL CIS | ;s defined
A
was 1nserted by

llAA of SEBI Act which
g %

Fiiy

_ent) Act, 1999 w.elf.

1;‘ |h % n

AT

22.02.2000 and the &eguén l‘%_as been hmended periodically.

Definition of g "
under: gﬁw |

)Anyscheme orarrangement which satisfies the
cona‘:tfons ef Iuect:om “ﬁ.?) or/sub-section (24) shall
bea coHectt ve- e‘§tm eh eme:’ v

Provided that any pooling of funds under any scheme or
arrangement, which is not registered with the Board or is not
covered under sub-section (3), involving a corpus amount of one
hundred crore rupees or more shall be deemed to be a collective
investment scheme.

(2) Any scheme or arrangement made or offered by any person
under which, —
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(i) the contributions, or payments made by the investors, by
whatever name called, are pooled and utilized for the purposes of
the scheme or arrangement;

(ii)  the contributions or payments are made to such scheme or
arrangement by the investors with a view to receive profits,
income, produce or property, whether movable or immovable,
from such scheme or arrangement;

(iii)  the property, contribution or investment forming part of

scheme or arrangement, whether identifiable or not, is managed

1:3
|
i

e’_mgf gde or offered by any person

(2.)(A)An7pg" Al
satisjjzin}?) theleape ‘

the regyl

ln

(i) undé?“whljj sare j’t:cg}fed'iby non- -banking financial
compa?ues as-defined d-in ¢ !atf; (f) of section 45-1 of the Reserve
Bank of India Act, 1934 (2 of 1934);

(iii) being a contract of insurance to which the Insurance Act,

1938 (4 of 1938), applies;

(iv) providing for any Scheme, Pension Scheme or the Insurance

Scheme framed under the Employees Provident Fund and
Miscellaneous Provisions Act, 1952 (19 of 1952);"
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25. The proviso of sub-section 1 to section 11AA was amended
by the SEBI (Amendment) Act 1999, w.ef. 18.07.2013
which provides that pooling of funds under any scheme
involving a corpus amount of one hundred crores or more

shall deemed to be a CIS even though it does not satisfy all the

four conditions under sub-section (1) of section 11AA.

assuring the customers&f a hlgh ainount of appreaatlon in land

«a«mw
m@@m

&

value, which 1s~noth’i g but a1 turn zto,&be’ acquired by the
customers after mé%ki 1g %he g;:aurch.a\se of land based on the

‘3§ g

development assurecf.sby;ﬁ G”F Lid g’allg within the definition of

“||-

CIS. S ——

A\RLR.,

A
26. Further, the authorityplaces rg'hance onthe SEBI Judgment

in MVL Ltd Wbe}'f’%?éltﬁié% held@ylthle Securities and
Exchange Boéljd of Indiz: that thehapp.elllant was collecting
money from the investors and restrained it from launching or
carrying out any collective investment scheme including the

schemes which were identified as collective investment

schemes. Further, SEBI ordered that MVL should return all the
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monies collected under the schemes which are due and

payable.

In the Pioneer Urban Land and Infrastructure Ltd. & Anr. Vs.
Union of India & Ors., SC, 2019, reference was placed on the
NCLAT judgment Nikhil Mehta & Sons (HUF) v. AMR

Infrastructure and it was observed,

payment of a su stantial '- -mp of the total sale consideration
_as"’ ' |

.

27. Later the govem”meL has ﬁassed the Banﬁlrﬁg of Unregulated
Deposit Schemes Ordinance on 21 February, 2019 prohibiting
all deposit schemes (with or without interest) except those
with regulatory approval on 31.07.2019 wherein it has been
provided that incentive or assured return schemes of builders

will be permitted only if the money is provided against specific
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immovable property to be transferred to the buyer. If the
builder has to return the money with or without interest other
than for situations allowed under the ordinance, it may be

treated as an unregulated deposit.

Whether they fall under unregulated deposit scheme:
The Banning of the Unregulated Deposit Schemes Act,2019, in

section 2(17), prov1des, tff pe f such scheme which is a, “a

scheme or arrangement{pri ich deposits are accepted or

solicited by any dep@gﬁgaker uwaj?*ef busmess and which is not

a Regulated Degosri'ﬁgh as;pecy‘ied under column (3) of the
FlrstSchedulg’ o 4 -

If such schemes%are goti’apgroved by the regulator for real
estate such ae ghe:REgA h y will fall urder the definition of
an unregulated era@t SFheme gnd a,yt@mgatlcally be banned
henceforth. Any pelusgn Ctmg m \ngla‘”’aon will be liable to

,j
! S b= ) 4"‘

punishment as per the prowsmns ‘of the Act.

— T

 have already invested in such

schemes, the, clevel ers, w111 be bouud to ablde by the terms
of the agreemenzgco“venant that they "have executed.
Contractual /quasi-contractual obligations will have to be
adhered to and in case of failure, the developer will make itself

liable to pay compensation under section 73 of the Contract

Act which includes damages that naturally arose as a result of
the breach and which the parties knew when they made the

contract to be likely to result from the breach of it.
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If a builder has failed to pay the assured returns, there is a
breach of contract and in such a case, it may give rise to
imposition of unliquidated damages. As per the landmark case,
Hadley vs. Baxendale, damages should, reasonably be
considered as arising naturally, i.e. according to the usual course
of things from the breach or might reasonably be supposed to
have been in the contemplatlon of both the parties, at the time

3 tha”"" obable result of the breach of

they made the con tract%_-:r

it.”. This was further ce :

t,j
Laundry (Windsm&{ Lfflg ‘JVS\ ﬁgwman Industries Ltd."

@@i'! itk 't -

wherein it was, fheld',thé. fu* mseswf breach of contract, the

actually resu)tmg? s was-at the tlm& of the con tract reasonably
(i _
0.res It

possessed by the pgrt;es wﬁuﬁ&aﬂ ever:fs by the party who later

commits the l;nr*euch!ll F;br' th:s purpose knowledge ‘possessed’ is

IS ta enwt knowgthe ‘ordinary course of

reasonable p%r
things’ and gmsequ,le}ldy, whgt Ioss is" Izaf‘ble to result from a
breach of contract in that ordinary course. This is the subject
matter of the first rule’ in Hadley v. Baxendale. But to this
knowledge, which a contract-breaker is assumed to possess
whether he actually possesses it or not, there may have to be
added in a particular case knowledge which he actually

possesses, of special circumstances outside the ‘ordinary course
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of things,’ of such a kind that a breach in those special
circumstances would be liable to cause more loss. Such a case
attracts the operation of the ‘second rule’ so as to make

additional loss also recoverable.”

Promissory Estoppel: Additionally, the developer is also

bound by promissory estoppel. As per this doctrine, if any

person has made a promlseluagd the promisee has acted on

Court in its gandmark decﬁwn in Motrlal Padampat Sugar

@‘33’3% §

Mills Co. Ltd. v Sgate gf Uttar Pgradesh (supra)

| ¥
The authorlty fprthe obs‘en]r]es frm% the submlsswn made by
* A th L

the parties and -s the ldoﬁg@uments on record that the

has “fai

f&d ‘”“to fulfil his contractual

‘% .

respondent promofér

obligation arlsmg opﬂ of the Mol to gay the assured return as

gu.

promised and assﬁ Td by, them nor has &ﬁthe delivered the
possession Wlthln silpulated time frame

Delay Possession Charges

In the present complaint, the complainant intends to continue
with the project and is seeking possession of the subject unit
and delay possession charges as provided under the proviso to

section 18(1) of the Act which reads as under.
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“Section 18: - Return of amount and compensation

18(1). If the prometer fails to complete or is unable to give
possession of an apartment, plot, or building, —

---------------------------

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

A builder buyer agreement dated 07.11.2013 was executed

e | !i
the space buggi; sﬁagr ement is repqoducgg below

&w&

mpan} shi].’ gfwe passéss:on of the said
: ths ojgtgnmg of ‘this Agreement or
wzthm 36 m’ r@i om,fﬁ@dareo art of construction of
u:?iever w»!at,er

5
LN
§
[~
::n'.

The authorit;1 b se

issued by DTCP
AN IYARA

which is valid upto :ﬂ.qvﬁ.zozi:ghe date of commencement of
\u_; N T‘_._‘d: " | A/ =§_§ v |

the project is 01.01.2012. Date of start of construction is

15.3.2012 as intimated and admitted by the counsel for the

respondent. It is not clear as to how the construction of the

project commenced without obtaining the environment

clearance and environment clearance was granted on
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28.5.2013 which is valid upto 27.5.2020. As the date of start of
construction of the project is 15.03.2012 and the space buyer

agreement has been executed between the parties on

07.11.2013.
On consideration of documents available on record and

submissions made by the complainant and the respondent, the

authority is satisfied th;}’g : el'r }gondent is in contravention of

the provisions of the Actnﬁr:m;}ue of clause 32 of the space

buyer’s agreement‘ ?f anoﬂ‘lél‘ complalnt of similar project,

possession of} Ehe Béokegu

nli‘;‘yas to be dehvered within a

period of 36 months w1th addltlonal perlod Qf 6 months (force

@ == N
F:d

majeure) fﬁg% %heﬂdate ?f exe“cutmn of space buyer'’s

L 7

W

S

A\ % \
agreement or %Se% dﬁ'lte 0§ start of g&oﬁstructlon whichever is
k. "1, L 7 %’ %

later. As the date o( ﬁi@r; oﬁcons??*%tlon IS 15.03.2012 and the

- rtr ’1-3

space buyer agreement has beén e)_(e_cuted between the parties

on 07.11.20 fa‘- the g\!;e  date, ogl"nandlhg over the possession is

calculated from the fiate of’ executlon of agreement being a

.'di b r Y

later date Wthh comes out to be 07.05.2017. The respondent
has failed to handover the possession of subject unit till date.

Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) of the Act on the part of the respondent is
established. This matter is squarely covered under section 18

(1) of the Real Estate (Regulation and Development) Act 2016
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and the complainant is entitled for delayed possession charges
at the prescribed rate of interest i.e. 9.30% per annum on the
amount deposited by the complainant with the respondent
from the due date of possession i.e. 07.05.2017 till the handing
over of physical possession of the allotted unit. There is also a
MoU which was signed between the parties on 01.05.2013.

R
This MoU creates obllggt{‘ “ns, '_j;the promotor to pay assured

the complainant_ M%I'Leﬂi’e

him till due datg&pffpb;segs; n

Hence, the authorlty hereby passes the followmg order and

W W x&s

shall Lpaywthe interest at the

3p %uper annum for every

Oj
possession. \ ./ s

07,05.2

ii.  The arrears of interest accrued till date of decision
shall be paid to the complainant within a period of
90 days from the date of this order and thereafter
monthly payment of interest till the handing over of
possession shall be paid before 10% of every

subsequent month.
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iii. The complainant is directed to pay outstanding

dues, if any, after adjustment of interest for the
delayed period.
iv. Theres sondent shall not charge anything from the

complainant which is not part of the agreement.

v.  The respondent is further directed to get the

schemes reg‘}l‘?!‘i ed as per relevant provisions t
ARRng bof

35. Complaint stands 150

36. File be conSIgntf L- 4 '

(Dr.K. ‘Khandelwal)
(Chairman)
 Reg ﬂ;e ity, Gurugram
Dated: @4 @” ,
ated: 09.02.202 TE RPG’ y -'

’“dge“““ﬂ\ﬁmé‘RA
GURUGRAM
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