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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

Complaint no. z 2494 of 20L9
First date of hearing: 24.09.2019
Date of decision = LL.02.2021

Shri Vivek Kumar
R/o: C-24, Ground Floor, Mayfield Garden,

Complainant

Sushant Loh
M.G. Road, G

CORAM:

Respondent

Dr. K.K. Khande
Shri Samir

Chairman
Member

APPEARANCE:
Shri Sunil Kumar
Shri Venket Rao

the complainant
for the respondent

1. The present

complai under section 3L of the Real

Estate [Regulation and Development) Act, 201.6 (in short, the

Act) read with rule 2B of the Haryana Real Estate [Regulation

and Development) Rules, 201'7 (in short, the Rules) for

violation of section L1(4)[a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all

Page 1 of24



ffiHARERA
ffiGURUGRAM Complaint no.2494 of 2019

obligations,, responsibilities and functions to the allottee as per

the dwelling unit buyer's agreement for sale executed inter-se

them.

A. Project and unit related details

2. The particulars of the project, the details of sale consideration,

the amount paid by the nt, date of proposed handing

over the possession,

the following

any, have been detailed in

in Vatika India

83, Gurugram

113 of 2008 dated 01.06.2008

Valiclup

registered

Ahd

Date

dwelli buyer'sdwelllng I

agreement

Plot no.32, First Floor, St.-1

Block-E

78L.25 sq. ft.

Construction linked plan

Addendum
agreement

11..09.201.3

1ClFF/St. B2 H-6lvrN

Page 2 of 24

S. No. Heads Information

1. Name and location of the

project

2. Nature of the project Residential township

3. DTCP license no.

31.05.20LB

4. RERA, registeredf not
regis;tered

5. 23.03.20LL

6. Unit no.

7. Plot measuring

B. Payment plan

9.

10. New unit
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't L. Revised area 925.26 sq. ft.

12. Second addendum to the
agreement

04.05.2017

13. New unit Plot 3L, St. K-8.1, Level-2

14. Revised area 985 sq. ft.

15. Total consideration as per
statement of account dated

L2.06.2019

Rs. 34,05,673.56/-

16. Total amount l

complainant a

statement of ac-c.O,t

12.06.20t9

Rs. 10,34,187.08/-

77. Due

posse

(As p
dwell

'|

of rlivery of

1.1 of the

buyer's
e TI

within 3
)^+^ ^C

from the

agreement i.e.23.03.20LL)

18. Date of offer of possession

to the complainant

Not offered

19. Delay ffi mddlng ofbr
possession till date of
decision

6 years 10 months 21 days

B. Facts of the complaint

3. The complainant submitted that he booked a 2 BHK flat with

Vatika Limited in their project'Emilia Floors. 0n 12.12.2009,
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the complainant made payment of Rs. 2,22,177.82/- towards

booking of the said unit. 0n 23.03.20LL, the respondent

executed the buyer's agreement with the complainant. After

payment of booking amount on 12.12.2009, the complainant

executed buyer's agreement on 23.03.2011 i.e. after delay of

approx. 2 years. Till 01.12 .20L6, the complainant as per the

payment plan has pa /- i.e.approx. 350/o of the

total flat value. On 12. e complainant received an

email for paym

The complai ent as per clause

11.5 of the

constructio

execution of

10.3 of the buyer

aken to complete the

ars from the date of

014. As per clause

ndent has mentioned

that if the cc,nstruction is delayed due to the reason beyond his

control, the promoter shall be entitled to a reasonable

extension of time for offering delivery of possession of the

apartment, the company shall be liable to pay a sum of Rs. 5

per sq. ft. of the super area per month as penalty.

5. The complainant submitted that as per section 11(4) of the

Act, the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of this Act
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or the rules and regulations made thereunder or to the

allottees as per the agreement for sale. In this case, the

promoter as per the buyer's agreement has agreed to give

possession of the flat within the period of 3 years from the date

of agreement but the promoter had neither given the

possession nor updates the status of the dues received and

spent on the project.

buyer's agreement, te

has violated the terms of

n 11 and 13 of the Act. That

efficacious remedy but to

approach thi the grievances

and hence

Reliefs

The complai

over the possession of thei.

unit in question.

ii. Direct the respondent to pay interest at the rate of 1.Bo/o

for delay in delivery.

7. On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to

have been committed in relation to section 11,(4) (a) of the Act

to plead guilty or not to plead guilty.

Direct the respo
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Reply by the respondent

The respondent has contested the complaint on the following
grounds:

i' That the comprainant has got no locus standi or cause of
action to fire the present compraint at this berated stage.
The present compraint is based on an erroneous

lns of the Act as well as an

,understanding of the terms
and conditions on form dated IL.LZ.TOOT
and the ; unit buyer's agreement dated

D.

B.

said to fall within

authority. That the

sation would only be

dicating officer as appointed under

ority'is not specifically

enumerated in section !2,L4,19 & 1g of the Act, which are
within the purview of the adjudicating officer. AIso, in
view of common judgement and order dated oz.}s.zolg
titled as "sameer Mahawar versus MG Housing pw. Ltd.,,,
in appeal no. 6 of zo1'g and other connected appears
passed by the HRERA Appellate Tribunal, the authority

irected himself in filing the

thority as [he reliefs being

interpretation of the

incorrect in

That laina

said co t

claimed

the realm

claim for in
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lacks jurisdiction to entertain the matter. Hence, no

complaint can be entertained much less before this ld.

authority in respect of ttre matters to be adjudged by the
adjudicating officer.

iii. That the complainant had vide appliczrtion form dated

11.1,2.2009 booked residential floor of built up area

781.25 sq. ft at the project of the respondent company. It
is submitted that due change in circumstances, the size of
unit was increased to g25.26 sq. ft. The said amendment

was duly intimated to the complainant and it is in
consonance with clause 9.2 0fthe agreement. That further
the change, major alteration, modification was accepted

by the complainant without protest vide addendum dated

11.09.2013. That the increase in the unit size resulted in

increase of the price of the floor however, the respondent

ensured that no disadvantage is suffered by the

complainant and thus the increased plot size did not result

in increase in price and increased amount was waived off
by the respondent company.

iv. That due to unavoidable re'asons beyond the control of the

respondent, the complainant was re-allotted an alternate
plot/unit/apartment. That the complainant, being fully
aware of the construction status of the r.e-allotted unit/
project agreed and signed the addendum to the agreement

on 04.05.201,7 detailing therein the circurnstances for the

Complaint no.2494 of Z0L9
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change in allotted unit and the size change. That the

complainant was kept up-to-date with regard to the actual

status of the project and was well aware that the Emilia

Floors project had changed due to circumstances beyond

the control of the respondent company. The re-allotted

unit details and the size of the unit was communicated to

the complainant *4 
,,,h,.. 

t"*. was agreed by the

complainant without ' any protest. Further the

complainant had agrpej 1o 
pay the sale consideration on

the basis of ac-t'rlAlxsupdn anea ad'd-,location of new allotted
t.._<..,.{, ,lid.,,i t:..t :

unit. fhe "relevan* 
-iSrtiori 

of the addendum dated

04.05.20 .Tjs,,reproduced herein below:

Complaint no.2494 of 20L9

V.

has been,left;W:ith.no right, title and interest in the Old Unit
No. Plot Norle,.FFt Styeet H-6, Vatika lndia Next, Gurgaon.
Therefore in Builder Buyer's Agr€ement dated 23.03.2011

executed befrveen the Allottee, ond the company herein the
EMILIA Floors, wherever it is written in the Agreement, sholl
be read as Ilnit No. Sector-&3, Plot No'37, ST.K-8,L, Level-2.

Allotfee iiidirtakes to pay the ssle consideration on the
basis of act:uat Supe4Area &location of new allotted llnit No.

Sectotul3l'P,lot N o-a 1, ST. R:8. 1, Liidvel-2ii' P roi ect "V otika

India Next".

That further, the complainant has already waived off his

right to claim any compensation for delay in possession of

the re-allocated unit. A copy of the addendum dated

04.05.2017 was provided to the complainant and after

fully understanding and agreeing to the terms and
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conditions of the addendum to agreement, the

want co

Act.

was 3

unless

or by defau

payment sched

Complaint no.2494 of 20L9

of construction

the agreement

payments as per the

tted that the changed

the control of the

complainant signed the same. Further it will be clear from

the relevant portion reiterated below that the

complainant waived off his right to get compensation for
the delay in handing over the possession. The relevant

part states as follows:

"That we are of the present construction
status of the iect and unequivocally
and uncondi I am not entitled to any
compensation of the re-ollotted

That the rimery.piay€r of the complainant is that they

lensation in accordance with section LB of the

e rollowlng reasons:

rl[, Corridor which passes through

the project, resulting in realignment of the entire

layout.

b) Non-removal or shifting of the defunct High-Tension

lines passing through the lands resulting in

inevitable change in the layout plans.
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c) Non-acquisition of sector roads by HUDA to enable

accessibility to the various corners of the project.

That since the hurdles faced by the respondent company

were beyond the control of the respondent, no fault can be

found qua the respondent. clause r.r..i. of the agreement

clearly states that in case of delay due to reasons beyond

the control of the res.pqnd.en[, the respondent reserves the
right to alter o.:yi#:'ru1*, and conditions of the
agreement and rend the scheme for such period. It
further clarifies allottee agrees to not claim any

compensation during such period. It is further submitted

that, it was never the intention of the respondent company

to not complete the project on time, rather the delay was

beyond the control as indicated in aforesaid paragraph.

The respondent is committed in completing the present

project at the earliest and hand over prlssession to the

complainant after receiv;tng the full amount as per the

schedule of payment against the said unit.

vii. That it is submitted that both the parties are bound by the

dwelling unit buyer's agreement as per the provisions of
the contract Act 1,Bzz. That both the complainant and the

respondent had agreed on account of a legal and

reciprocal consideration to fulfil their part of the

obligations, where the respondents were 1.o construct and

deliver the apartment as per the terms of the agreement
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with regard

the schedule

terms of

respondent h to issu

the complai

made and

complainant

account

viii. Hence,

9. Copies of a

entertain

The authority observed that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

Page 11 of24

and the co lainant were to make all tirnely payments as

per the schedule. However, right from the very
beginning, th complainant has been extremely irregular

payment of the instalments according to
payment as agreed upon by the parties in

buyer's agreement. Consequently, the

t request letter/s to give

for the payments to be

reminders calling upon the

at had become due on

to adhere to the

s agreement.

issed.

been filed and

not in dispute.

basis of these

placed on

Hence, the

undisputed

the

E. furisdictio

The respondent

jurisdiction of au

on the

ry objection regarding

the present complaint.

10. raised

rity to

prelimi

I

Complaint no.2494 of 201.9
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E.I Territorial

As per notifi

issued by Town

the jurisdiction o

shall be entire

situated in Gu

question is

District, therefo

jurisdiction to

E.II Subject

The a

complaint

promoter as

Ltd. (complaint

which is to

the com

authority h

Appellate Tribunal in its judgement dated o3.Ll.z0z0, in

appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd. v.

Simmi Sikka and anr.

Complaint no.2494 of Z0l9

no. t/92/20L7-7TCP dated t4.t2.20L7

Country Planning Department, Haryana

Real Estate Regulatory Authority, Gurugram

m District for all purpose with offices

present case, the project in

ing area of Gurugram

has complete territorial

laint.

to decide the

igations by the

EMAAR MGF Land

aside compensation

if pursued by

decision of the

Real Estate

1,1,.

L2. j

i

F. Findings of the authority
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pay interest @

Complaint no.2494 of 201,9

Relief sought the connplainant: Thel respondent be

directed to possession of the unit in question and to

p.a. on the delay in handing over the

possession in of the violation of section 1B of the Act.

13. In the present nt, the complainant intends to continue

with the project and is delay possession charges as

provided under n 1B(1) of the Acr. Sec.

1B(1) proviso

"Section 18:

18(1). tf unable to give

not intend to
paid, by the

delay, till the
rate as may be

L4. As per clause_ 10.1 of thi

possessio""m&
complainant within a periocl of 3 years from the date of

execution of the agreement. clause 10.1 of the buyer,s

agreement is reproduced below:

70.7
dwelling unit
That the company based on its present plans and estimates
and subject to all just exceptions, contemplates to complete
construction of the said Building/ said independent dwelling
unit within a period of three years from the date of execution

s agreement, the

ded over to the
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15. At the outset it is comment on the preset

allottee that even a single default by the allottee in fulfilling

formalities and documentations etc. as prescribed by the

promoter may make the possession clause irrelevant for the

purpose of allottee and the commitment date for handing over

possession loses its meaning. The incorporation of such clause

in the buyer's agreement by the promoter is just to evade the

Complaint no.2494 of ZO19

of this Agreement unress there shalt be delay or there shalt be
failure due to reasons mentioned in Ctaises (11.1), (11Z),
(11.3) 

_and 
Clause (38) or due to failure of Allottee(sf io'pay in

time the price of the said inde,oendent dweiling uniiitii witn
all other charges and dues in accordonce with the scheiure of
payments given in Annexure III or as per the detmands raised
b1t the Company from time to time or any failure on the part of
the Allottee(s) to abide by any,of the terms or cortditioni of this
Agreement. However, it is ag,eed that in the event oyani ti^,overrunning completion of construction of the said
building/said dwelting unit, ti:he company shalt'be entitled to
reosonable extension of llmeqo7 completing theseme,,.

possession clause of the agreement wherein the possession

has been subjected to all kinds of terms and conditions of this

agreement and the complainant not being in clefault in making

payments as per the schedule of payment clr upon demand

raised by the promoter or failure on part of the allottee to

abide by any of the terms and conditions of the buyer,s

_]'Ho*i 
aLd, uncertain but so

le ptomoter and against the

ment

cond

ly loz

co

v

;reel

ch

avilea

ag

su

he

rafting of this clause and incorporation ofedr

tsa

lin

Th

tior

Ine

ons

ed

nt. '

rditi

oad
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liability towards

the allottee of his

agreement and

the doted lines.

ght accruing after delay in possession. This

is just to co as to how the builder has misused his

dominant posi and drafted such mischievous clause in the

allottee is left with no option but to sign on

16. Admissibiliry of charges at prescribed

rate of interest: s seeking delay possession

charges at the so to section 1B

provides telnd to withdraw

from the p
, interest for

every of possession, at

been prescribedsuch rate as

under rule 15 of been reproduced as

under:

Rule 75. to section 72,

Complaint no.2494 of 2019

delive'ry of subject unit and to deprive

section 78 and sub-section G,r and siasection (7) of section
1el
(1) Forthe purpose ofproviso to section 72; section Lg; and

sub-sections (4) and (7) of section L9, the ,,interest 
at the

rate prescribed" shail be the state Bank of India highest
marginal cost of lending rate +20t6.:marginal cost of lending rate +20h.:

Provided that in case the State Bank of tndio
mar-ginal cost of lending rate (MCLR) is not ii use, it
shall be replaced by such benchmirk lending ,ot*
which the State Bank of India may fix from timito time
for lending to the general public.
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17 ' The legisrature in its wisdom in the suborrJinate regisration

under the provision of rule 1Ii of the rures, has determined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonabre and if the sairl rure is foilowed
to award the interest, it wiil ensure uniform practice in alr the
cases. The Haryana Rear Estate Appelrate Tribunar in Emaar
MGF Land Ltd. vs. Si pra) obse"rved as under: _

' 
)u,n;,,T : !, y,I, * ::. N! : i r! 

") 
a,n s t e, t h e a t t o t t e e w o s o n t y

?i:,:!:1to"t,o?,!n"dpossessionrnirili)in;;;;;;r:;;)i'r'i{,rlte of Rs.LS/, per sq..fttuLv uJ ns.tr/- per s^Q,.!! per mo.nth as per clause Lg of theBuyer's Agrgi,r4cnt fo'i:ineLpertod o7 sicf irnri*nri"i, ,0,delay; whereas, thepromoter t:wu,
vw uv;!t tty Lrute uJ evety succeeding instalment for the

i! :::!^ry 3yts, 
r h e fu i c t i o i s of th e A u th o r i ty / r r i b u n a t a r et1.s yfe a u a id th e i n t e r i st rryn i ii s ;ir; ; ;';; ; {"ii," ; ;" ; ; i;;allottee 

9r the plomo_tef. rne ,i[i* of the porci* ie to beba.lonce.d ai{ irfiysl be'. equ,itaUie. rnl p;;r;";;; ,l,ino, o,attowed to ta!< 
.q 

ii,naye^advantase of nrii azii;;'piiit'i'on ordto exploit the needs of the.hom-r, iryrrr. fni, iii[rrri-is dutybound to take into consideration tie tegistative intent i.e,, toprotect the interest af tle consumers/ailottees in the rear estatesector. The clquse-s of thte- Buyer'i Agreement entered intobe.tween tlje $ortibs_ iii ;iti,siiai,i'it,i" r:;; ;;:;;;:;nabtewith respict io thb'sriini o1 inte|rx io, arioyit' iirirrrion,Tlere are vorious other clauies in the Buyer,s egrrrir;t-whichgivl s-weeping powers to the promoter to cancel the alrotment
and forfeit the amount paid. Thus, the terms and c:onditions ofthe-Buyer's Agreement crated og.oi.zoru are ex-facie one-sided,unfair and unreasonabre, and the same shail constitute theunfair trade practice on the part of the promoter. These typesof discriminatory terms and ionditions of the Buyer,sAgreement will not be final and binding.,,

18. consequently, as per website of the state Bank of India i.e.,

https://sbi'co.iru the marginal cost of lending rate [in shor!
MCLR) as on date i.e., rr.0z.zoz1 is 7.30 o/0. Ar:cordingry, the
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prescribed rate

+2o/o i.e.,9.300/0.

interest will be marginal cost of lending rate

19. The definition of 'interest'as defined under section Z(za)
of the Act provi that the rate of interest chargeable from the
allottee by the p ter, in case of default, shall be equal to
the rate of inte which romoter shall be liable to pay

the allottee, in The relevant section is
reproduced

payable by the
"(za) "int
promoter

in case of default,
',the allottee by the
equol to the rate of

shall be liaL,le to pay the

be
allottee shall

the amount or
any.part,,lheyeof till the da,le thetamount or part thereof
And inteiest fhprenn ic rofi,n)n) ^-) rt^- : .

payable by the
ond the interest
shall be from the

20.

date 
.the 

oilottee defaurt,s in payment to the promoter tiil
the date it is paid,"

Therefore, interest on the delay payments from the

complainant shall be charged at the prescribed rate i.e.,9.300/o

by the respondents/promoters which is the same as is being
granted to the comprainant in case of derayed possession

charges.

21,. On consideration of the documents available on record and

both the parties, the authority is
submissions made by
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satisfied that the respondent is in contravention of the

provisions of the Act. vide application form dated 1,1.12.2009,

the complainant booked a residential floor in the project

'Emilia Floors in vatika India Next'. In pursurrnce of aforesaid

application form, the complainant and the respondent have

executed the buyer's agreem€rt on 23.03.2011 in respect of

unit no. plot no. 32, first floor, street no.16, block E

admeasuring 781.25 sq. ft. T'hereafter, due to unavoidable

reasons beyond the control of rthe respondent, the complainant

was reallotted an alternate plot/unit/apartment and an

addendum dated 1,r.og.zol3i was executecl to that effect

allotting a new unit bearinLg no. 1c/FF/llt. BZ H-6/vlN

admeasuring 925. 26 sq.ft. Ther relevant para of the addendum

is reproduced below:

I Emilio Floors has been changed due to
hol bryn..gxplained to and u,nderstood by

?,!.^?!tlrilg ybout s2s.Z6 sq. ft. buitt up'area in project.
"vatika India Next" in lieu of the old unit noi, Sotd unit) plot No.
32, Emilia, FF, ST.?3E-1.6, Sec.g3E, VIN which has Seen duly
accepted by the Allottee. The Artottee is fulty satisfied and
readily accepts the allotment of new no. rcifi7St.B2 H_6/VIN,
admeasuring about 9zs.z6 sq. ft. built up areo in project
"vatika India Next" without any demur or protest. rn view
thereof, Allottee has been left with no right, titie and interest in
tlte }ld unit no. (old unit) plot No.32, Emilia, FF, ST.g3E_16,
Sec.13E, VIN. Therefore, in Builder Buyer,s Agreement dated
23.03,2011 executed between Ailottee, ind the-company herein
the Emilia lJnil wherever it is written in the Agreemint, shall

the Allot6bthe Allottiib ahdttactordtndily, Aliottee hos been re-allotted a
nry. Emilr.a..,Fl9ors, 

!!r_* _unit) no. |C/FF/St.S2 H_6/VIN
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+L^ ^-:^:__ -, :7 
1_otr"{9,?{!d,.ony charge encumbrance on';e unth e o r is i n at a t I otte d pdf,fr8:.tii,{#liiti r, F F, sr. B 3 E _ 7 6, s e c. B 3 E,VIN.

(...... Emphasis su ppti ed )1....,. u, t, y. turtJ su pp I lguJ

e clauses of addendum to the buyer,s agreement

it is quite evident that the originar agreeme,nt shail stand

changed only to the extent of c'hange in unit nrumber and its
location. In other words, ail r[he terms and conditions of
buyer's agreement dated z3.o3.zor.r. remainecr effective and

unaltered except change in unit.

22' subsequentry, another addendum dated o4,os.2or7 was
executed between the parties whereby the unit of the
complainant was changed againL and a new unit bearing no.

PIot no.31, sr.K-8.1, Lever 2 admeasuring gB5 sq. ft. was

be read as unit no. 1c/FF/st.s2 H-6/VIN. Arottee undertakesto pay the sare consideration, on th'e basis ol ortrii'iuilt-upArea & location of new allotted Uniino. 1C/FF/St.S2 H_6/VINin Project "vatika India Next". Ail other terms and condition ofthe Builder buyer Agreement datei zi.os.zolt and consequentdocumentation and u.ndersta,ndiiii in this regard executedbetween the parties herein shail Timain and hold good andvalidfor this new ailotted unit no. rc)rrys'az n-ojv"ti-ina attpayment received on account of ,ld unit no. toui piir),o. sz,Emilia, FF, sT.g3E-L6, Sec.B3ti, vtN-shall be- triatei-or' por,
IrXf^?r^r^"!:::T,consi.d3ration of new rLnit no. tt:7ri7iitaz u_6/VIN and shol| constitute r rrriid airri'o'rgr"to^,(r,irrirrr. 0,,the terms and condl!.,rtfl1ur*o{ t\e,ixecuted Builder Buyer,s

lf:'.::':::li,y ::y,,4.ffi,9 * binding on the parties. rhe

Page 19 of24
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reallotted in favour of the connplainant. It war; further stated in
the addendum to the agreement that the comprainant shail not
be entitled compensation for delay in possession of the re-

allotted unit. The rerevant crauses of the addendum dated

04.05.201.7 are reproduced br:low:

" ...,

That we are fully awgre,l
the re-allotted uitii/n
unconditionally ag
compensation for deloy in
it getting reallocated.

23. From the above clauses of addelndum to the buyer,s agreement

it is quite evident that this addendum forms an integral part
and parcel of the buyer's agreement dated 23.03.20r 1 and the

original tall stand changed only to the extent of
change in unit number and its location. In otherr words, ail the

terms and conditions of buyer's agreement dated zg.o3.zorl
including but not rimited to possession crause [crause 10.1)

remained effective and unartered except change in unit.

Therefore, the due date of possession shall be carcurated as per

clause 10.1. of the agreement dated 23.03.2011. As far as

disentitlement to claim compensation as per aforesaid clause
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of addendum dated 04.0s.201.7 is concernecr, the respondent
has not crarified as to why a need arose for the comprainant to
agree on such a clause and as to why the comprainant has
agreed to surrender his regar rights which \^/ere avairable or
had accrued in his favour. The respondent has arso not stated
the compelring circumstances on grounds; of which the
respondent has kept on changing the unit ailotted to the
complainant. The .urpoii.,ni has not provided any
documentary proof which shows that the units has been

he request of the complainant-
allottee, so it can be concruded that the change in unit and
execution of addendum was onry at the uniratrerar wish of the
respondent. In these circumstances, it can be said that the
allottee was reft with no choice but to sign on the dotted rines
of the addendum. Arso, it can be said that by, incorporating
such clause wherein the ailottee was compeilerd to waive his
right to compensation for dera.y in handing o\,,er possession,

the respondent-promoter can be said to be in a win-win
situation wherein on one hand he has viorated terrms of buyer,s
agreement dated 23.03.2011 by not handing orzer possession

within time stipulated therein and on ther other hand
disentitling the allottee to claim delay possession charges. So,
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possession

the failure

the clause regarding waivi.g of delay possession charges

incorporated in the addendum becomes ineffectual. Such a

clause whereby a person gave up his valuable rights must be

shown to have been executed in a free atmos;:here and should

not give rise to a suspicion. Il even a slightes;t of doubt arises

in the mind of the adjudicator that such an agreement was not

executed in an atmosphere free of doubts and suspicions, the

same would be deemed to be against public policy and would

also amount to unfair trade practices.

24. By virtue of Lyer's agreement

executed the possession of the

booked unit

from the date comes out to

be 23.03.2014. has not offered the

Complaint no.2494 of 201.9

nplainant so far, it is

moter to fulfil its

obligations and responsibilities as per the dwelling unit

buyer's agreement dated z3.o3.zorr to hand over the

possession within the stipulated period, Accordingly, the non-

compliance of the mandate contained in sectiorr 11[a)[a) of the

Act on the part of the respondent is establislaed. As such the

complainant is entitled for delayed possession charges at
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prescribedrateofinteresti.tl.9.30o/op.a,--m

the date of handing over the possession, as per provisions of
section 1B(1) of the Act read with rule 15 0f the rures.

25. Hence, the authority hereby passes the foilowing order and
issue directions under section 37 of ther Act to ensure
compliance of obrigations cas;t upon the promoter as per the
function entrusted to tll$;ig$fO,, ,under section 3ag):

i.e. 9.300/o

be paid to the co

at the prescribed rate

of delay on the

m due date of

handing over the

of decision shall

ue paro ro rne comprainant within a period of g0 days from
the date of this order and thereafter monthry payment of
interest till the offer of poss;ession shail be paid before r.0th

of every subsequent month.

iii. The comprainant is directed to pay outstanding dues, if
any, after adjustment of interest for the detrayed period.
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iv. The respon

complainant

agreement.

v. Interest on the y payments from the complainant shall

be charged at prescribed rate of interest @9.30% p.a.

by the promo which is the same as is being granted to
the complainan possession charges.

Complaint stands

27. File be cons

Khandelwal)

Haryana Real
Chairman

Dated: 1t.0L.z
rity, Gurugram

t shall not charge anything from the

ich is not part of the dwelling unit buyer,s

021,

#ufE{_i#ruA

lCo,nplrin,n@
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