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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

Complaint no. t L4LB of 20L9
First date of hearing: 17.09.20L9
Date of decision : L1.02.2021

Shri Mohammad Yousuf
Near Shiv Mandir,

Mata Road, Gurugram-1 Complainant

M/s Vatika Ltd.
Regd. office: Vatika t

- RespondentLoh Phase-1, B
122002

CORAM:
Dr. K.K. Kh
Shri Samir

APPEARANCE:
Shri Kuldeep Ku
Shri Venket Rao

r the complainant
the respondent

The present co n filed by the

31 of the Real

short, the Act)

complainant/all

Chairman
Member

Estate (Regulation and DevelopmentJ Act, 2016 (in

read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)[a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,
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responsibilities and to the allottee as per the agreement

for sale executed inter- them.

.A. Unit and Proiect details

The particulars of the the details of sale consideration, the

amount paid bY the

the possession, delaY

following tabular form:

nant, date of proposecl handing over

dr if anY, have been detailed in the

l

ka India Next", Sector B2A,

2008 dated 01.06.2008

f 2010 dated 15.09.2010

2011 dated 02.07.20L1'

of 20tl dated 07.09.20tL

31.05.2018

74.09.20t8

Technologies Pvt' Ltd.

and others

Blossom ProPerties Pvt. Ltd. and

others

Calida DeveloPers Pvt. Ltd' and

others

o Spring Buildcon Pvt' Ltd. and

others

Page2 of 13

Complaint no. 1418 of 20t9

Heads

Nr-. and location of the Proiect

S. No.

1.

2. Nature of the Project Group Housing ColonY

3. DTCP Licence o

o

a

a

4. Valid up to

5. I Licence holder
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6. HARERA Registratic n 280 of 20077 dated 09.10.20L7

(Phase I)

7. Registration valid u lto 31 .03.2021

B. Area registered Jt 519.20t sq. mts.

9. Allotment letter 2" .04.20t2

10. Date of execution

buyer's agreemen

rf apartment 28.0L.201i)

11,. Unit no. 5( 1, sth floor, Tower E

12. Area 3 70 sq. ft.

13. Rs. 1,99,58,455/-

r statement of account

29.03.2019, page 30 of

I

14. Total y the R

t,

d

fl

;. 1,97 ,7t1,7291-

,s per startement of account

rted 29.013.2019, page 30 of

plvl

15. Due date of of possession

POSSESSION OF(14,

THE SAID

The Compa n lts

and estimates and subject to all just

exceptions, contemplotes to complete

construction of the said Building/ said

Apartmentwithin a period of 3(Three)

yearsfrom the date of execution of this

Agreement unless there shall be delay or

there....)

2 8.0t.20L6
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16. Specific reliefs soug rt Direct the respondent to

handover the physical possession

of the subjract apartment along

with the interest for delayed

period of interest.

Facts of the complaint

The complainant submi that he was lured into investing by the1.

respondent Company

the booking in the p

thereby made an

Money to the

The complai

on time and the

be charging

payments are

nevertheless, d

as and when

payment on time

fulfil its promise of delivering

28.01,.2016.

to make application for

Party for the flat and

- in form of Earnest

of its payments

ted that they will

n cases where the

the complainant,

ndent Company

te making of

serably failed to

the possession of the flat by

3. The complainant submitted that despite the payment of 99o/o of the

total consideration approximately Rs. L,97,46,450/- by the

complainant, including the basic sale price and other charges, the

Page 4 of 13



ffi
ffi
s€i! c{i

HARERA
GU11UGRAM Complaint no. 1.418 of 201'9

respondent Company has failed to deliver the possession of the flat

to the complainant. It is submitted that the complaina,nt till date has

already made the payment of Rs. 1.,97 ,46,450 /- to the respondent

but the respondent has failed to complete the construction of the

apartment and deliver the possession of the unit allotted latest by

28.0L.201.6.

,+, The complainant submitted that the perusal of various clauses of

the Flat Buyers Agree ts that the Terms and

Condition is unila rein the ResPondent has

to pay a meagre amount in case of delayed possession to the tune

of Rs. 5/- per Sq. ft. per month for the period of dela.y. The relevant

extracts from Clause 11, and Clause 1,g from the Flat Buyer

Agreement are reproduced here for the sake of the' perusal of this

Hon'ble AuthoritY:

"77. Without Preiudice to its aforesaid right to cancel t:he allotment

os aforesaid, the Developer may, in case of exceptional c'ircumstances

and at its sole and absolute discretion waive the breach by the

Allottee in not making payments as per the schedule of payment but

on the condition that the Allottee shall pay to the Developer interest

on the detayed paymentwhich shall be charged @180/o p'er annum for
the period of delaY"
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,,7g. subject to clauses 17,78 & 42 hereof and provided the Allottee

has paii all instalments and sums due on time and as per the Schedule

of payment and is otherwise in compliance of this Agreement, if the

irrriopq fails to handover possession of the Apartmenl: within the

stipulated'period as stated'in Clause L4 above and such extended

piriods as permitted under this Agreement, then, the Developer will
,pay 

to the Allottee, compensation up to o maximum of Rs,S/- Per Sq,
'fi 

Bs.S+/- per sq. fi) of the super area of the apartment per month 
-

fotr'the period oJ'sicn' delay-after expiry of the in-itial period of
'60gixty) 

days from the stipilated date for delivery of possession."

Relief sought bY the complaiq3nt
i.,

'':"' 
1 1'1':,;t''if 

-':':

The complainants have sought fo[owing relief(s):

a) Direct the res immediate Possession of

the apa )1 in the project "The Sovereign Next"

located at'stito. BZA, village shikohpur, Gurugram along

b) Direct the respondent to make the payment of

of delivery of the flat till the actual delivery of the flat to the

comPlainant.

6. On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to have

been committed in relation to section 11t4)[a) of the Act to plead

guilty or not to Plead guiltY.

Complaint no. 1418 of Z0t9

5.
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D. Reply by the

1t. The respondent con on the following grounds: -

The respondent tted the present complaint filed by

the complainan is bundle of lies and hence liable to be

dismissed as it cause of action. The Present

complaint is an e process of this hon'ble

authority

trying to

The complainant is

The ng, frivolous,

base against the

respond sole purpose of

extracting e respondent. The

respondent mplaint is devoid of

ffiHARERA
ffiGuRTrcRAM

ii.

merits and should t

The respondent complilinant is trYing

to shift its onus of failure on the t as it is the

complainant who failed to comply his part of obligation

and miserably failed to pay the instalments in time

despite repeated payment reminders being sent by the

respondent from time to time and it is the complainant

ant to the matter.
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who wants to the unit booked with the respondent.

The submitted that the project of the

respondent is 950/o complete and possession will

be offered soon the complaint.

Copies of all the relevant ocuments have failed and placed on the

record. Their authen is no spute. Hence, the complainant

can be decided on the ted documents and

submission made by the

IE. ]urisdiction of the

The authority

regarding non

the complaint

romoter as held

in Simmi Sikka v, complaint no 7.

Of 2018) leaving aside comPlnsation -whir
I

is to be decided by the

adjudicating officer if pursued by the inants at a later stage.

The said decision of the authority has been
.

eld by the Haryana

Real Estate Appellate Tribunal in its jt t dated 03.11.2020,

().

in appeal nos. 52 & 64 of 20tB titled as

Simmi Sikka and Anr.

MGF Land Ltd. V.

10. The authority on the basis of information and explanation and

other submissions made and the documents filed by the
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complainant and the respondent is of considered view that there is

no need of further hearing in the complaint'

F] Finding on the relief sought by the complainant

Relief sought by the complainant The respondent be directed to

immediately grant the possession of unit along with compensation

for the delay caused herein plainant.

Inthepresentcomplaint,theled?ii.iiltiilantsintendtocontinuewith

the project and is seeking del#poisession charges as provided

11.

under the proviso to section 18t1) of the Act Sec. 1B(1) proviso
l,' i 1.t:ri. r.,:, 

:,

under the proviso to section 18[1) of the A-1t" S
n ,l 1.t:ri , , 

:i

reads as under. E f -/,tt\ t t- lr* f ,,*"- /11."\ IBI
"section 18: 'Return of amount and cctmpensation

1g(1). If the promoter fails to complete or is unable to give possession

of an apartment, Plot, or building, -
Provid.ed thatwhere an-allotteg. does=not: intend to w-ithdra'w from 

,the,
does not: i

project, he shall be paid,"@ ihi ptA*atur, interest for every month of

12.

delay, till the handing over of the possession, ot such rate as may be

prescribed."

As per clause 1.4 ofbuilder buyer's agreement, the pr:ssession was

handed over within a period of 3 years from the date of execution

of this agreement. Claus e t4 of the builder buyer's agreement is

reproduced below:

"74 Schedule for po.ssession of the said apartment

The developer based on its present plans and estimates and subiect to

atl just exieptions, contemplotes to complete construction of he said

builaing/soid oport^ent within a period of 3-le9r1 from the date of

,rrrrtlon of thii agreement unless there shall be failure due to reasons
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mentioned in clauses 77,78 & 42 or due to failure of allottee(s) to pay

in time the price of the said apartment along with all other charges

and dues in accordance with the schedule of payments given in

Annexure III or as per the demands raised by the developer from time

to time or any failure on the part of the Allottee(s) to abide by ony of
the terms or conditions of this agreement.

1.3. Admissibility of delay possession charges at prescribed rate of

interest: The complainant is seeking delay possession charges at

the rate of LBo/o p.a. how.re.l,,rh3*ever, proviso to section 18

" , 
l:'r,,l: "

provides that where an allo't#i*ffipd'hot intend to withdraw from
l. fi,rii*L l;i -,."1 ,i

the project, he shall be pai#${fi$;b,'1b,,fornoter, interest for every

, . r:. , :o' l ',',. :i

month of delay, till thq-han$tn8.9ItI.g-lpo:,,s€fsion, at such rate as

*:.rB*,,' +."q:, ,/,.',. ,-d -** -

may be prescribeqdt-it traJbebwpi€scribed under rule 15 of the-gT-' '+t''i^" i ;

rules. Rule 15 had.'ff=uh reproduced as under:

rate of interest' [Proviso to section 12,
lAl

subsection (7) ofsection 191

(1) For the pur@k
'4) and subsection (7) of section L9l
so to section L2; section 1'B; and sub'

sections ft) and (7) of section 79, the "interest at the rate

prescribed;' shall be the state Bank of lndia highe.st marginal

cost of lending rate +20/0.:

provided that in case the Stote Bank of lndia marglina.l 
-cost 

of
tending rate (MCLR) is not in use, it,_shall be replaced by such

benchmark lending rates which the state Bank of India may fix

from time to time for lending to the general public'

14. The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rules, has determined the prescribed

rate of interest. The rate of interest so determined by the

legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases' The

Rule 75.
section 78
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Haryana Real Estate Appellate Tribunal in Emaar MGF Land Ltd'

vs. Simmi Sikka (Supra) observed as under: -

64. Taking the case from another angle, the allottee was only entitled

to the delayedpossession charg es/ interest only at the rate of Rs. 1 5 / -

per sq. ft. fer month as per clause 18 of the Buyer's Agreementfor the
'period 

of such delay; whereas, the promoter was entitled to interest

@ 240/o per annum compounded at the time of every succeeding

instalme'nt for the delayed payments. The functions of the

Authority/fiibunal are to safeguard the interest of the aggrieved

person, iay be the allottee or the promoter. The rights of the parties

are to be ialanced and must be equitable. The promoter cannot be

allowed to take undue!14Sfiafisge of his dominate position and to

exploit the nee dsol fhe fi.p i{*$lilie/;. This Tribun at is 
.duty 

b 
.o 

u y d 
_!o

iiii,i'i 
"r 

the -ulnsumer#{r, r!-:;,ff,,{fl'oi{,fJi,':;:';,I:,
clauses of tltre Buyer's Agreement ent( - -

irc o*-iidid;=i ,ri\ai, ,nld u,nr.?as.onable with'respect to the grant of

ilnterestfoi dhio4dpossession . There arb various othe.r clauses in the

Buyer's'igieeAent whic-h giue. sweeping powe.r: !? th'.promoter to

caicet th,i, qiloiment ondiorfeit the amount poid' \h-u1 
t.he terms ond

condiilo;s ol in, Buyer;s Agireement dated 09,05.2014 ore ex'facie

one-sided,,yiyotr,gnd unrrrionoble, and the some shall c.onstitute the

urnfa,ir t iie:" p,f.g, oi 
-thi Plr.t of=the ,piromoter' These types of

discriminag6,ry t4r i.a.. ta contditioni of the Buyer's Agreement will

not be final and binding."

15. On consideration of the circumstances, the evidence and other

record and submissions made by the complainant and the

respondent and based gn the findings of the authprity regarding

contravention as per provisions of Act, the authority is satisfied

that the respondent is in contravention of the provi:sions of the Act.

By virtue of clause 14 of the apartment buyer's agre(3ment executed

between the parties on 28.01.2013, possession of the booked unit
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was to be delivered wi a period of 3 Years from the date of

signing of the agreement, ich comes out to be 28.01.2016.

Accordingly, the no pliance ol' the mandate contained in

section 11( )(a) of the on the part of the resPondent is

established. As such complainant is entitled for delayed

possession charges @9.3 p.a. w.e.f. 28.01'.20L6 till the date of

handing over of ions of section 1B(1) of

the Act read with rule 15

G. Directions of the

Hence, the

directions u

order and issue

i. fhe respbndent shall pay the interest at the prescribed

rate i.e. g.3}%der afihum for eveiy month of delay on the

ffiHARERA
ffieunuennr"lr

by pass

ii.

amount paid by the contplainant from due date of

possession i.e. 28.07.2016 till the date of handing over of

pOSSeSStOn. '' I

The arrears of interest accrued till date of decision shall

be paid to the complainant within a period of 90 days from

the date of this order and thereafter monthly payment of

interest till the date of handing over of possession shall be

paid before 1Oth of every subsequent month'
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iii. The complainant is directedl to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

iv. The respondent shall not charge anything from the

complainant which is not part of the apartment buyer's

agreement.

Interest on the due from the complainant shall

be charged at the of interest @9.30% p,a.

by the promo as is being granted to

the n charges.

Complaint sta

File be co

Kumar)

V.

\6.

1t7.

Haryana Real
Dated: 17.02.

Merrrber
Authority, Gurugram

GIJRlJffiruAfu4

Page 13 of 13

DELL
Typewritten Text
Judgement uploaded on 04.08.2021.




