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Sushant Lok,
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CORAM:
Dr. K.K.
Shri Samir K

APPEARANCE:
Shri Sandeep C

1. The present

the promoter shall be responsible
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BEFORE THE HA

Shri Dinesh Chandra G

R/o:- 69, Aakash
17, Sector-6, Dwarka,

M/s Vatika Limited
Regd. office: Vatika

Shri Mukul Sanwariya

Respondent

Chairman
Member

the complainant
for the respondent

filed by the

31 of the Real

201,6 (in short, the Act)

Estate (Regulation and

Rules) for violation of

ter alia prescribed that

for all obligations,

ANA REAL TE REGULATORY
A ORITY, GURU

complainant/allotl,eeS " [p

Estate (Regulation and Development)

read with rule 28 of the Haryana Real

Development) Rules, 20L7 [in short, th

section 11(4)(a) of the Act wherein it is i

plaint no. 3710 of 2020

Complaint no. : 3710 of 2020
First date of hearing: 22.L2.2020
Date of decision : 11.02.202L
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responsibilities and ns to the all

for sale executed i se them.

A. Unit and proiect details

2. The particulars of the

amount paid by the

plaint no. 3710 of 2020

ottee as per the agreement

ject, the details of sale consideration, the

plainant, date of proposed handing over the

possession, delay

tabular form:

been detailed in the following

n Elements", Sector

Licence holder rong Infrabuild Pvt. Ltd.

9L345.535 sq. mts.

Date of execution of dwelling

unit buyer's agreement

08.01.2 015

Addendum to the agreement 30.03.2 015

(page no. 46 of the

complaint)+
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S. No. Heads Information

Name and location of the project

Nature of the project Group Housing Colony

DTCP Licence 4L of 2013 dated

a6.06.20L3

Valid up to 05.06.2077

HARERA Registration Z'BLof 20t7 dated

09.70.201.7

Registration valid up to 31.03.2421

Area registered
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Note:- Clause 3,4 andT o

the agreement dated

08.01..20L5 are

substituted vide this

agreement)

Unit no. 604,Type A,6th Floor,

Building 44

Area t620 sq. ft.

Total consideration Rs. 1,28,51,,670/-

(As per SOA dated

29.10.20t9 at page no. 50

of the complaint)

Total amountpaid by the

complainant

! Rq.p,04,42,097 /-
(4rppf soA dated

29JA.201,9 at page no.

50 of the complaint)

Due date of

(7s. SCHEDULE

THE SAID

exceptions, contemplates to co mplete

construction of the said Building/ said

Apartmentwithin a period of 49(Forty

Eight) months from the date of

execution of this Agreement unless there

shall be delay or there....)

08.01.2019
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B. Facts of the comp

3. The comPlainan
March, 2015, the

nant with the

arrangement, the

its grouP comPanies

Seven Elements

that the entire

carried out bY
responsibilities and obligations shall

the respondent No' 2 as Developer of proiect and having no

discretion or bargaining power' but to accePt, the comPlainant

executed an Addendum to Builder Agreement dated

30.03.2015. And since then' the nt has been PaYing the

ttt. ..tPondent to

as per the IIBA and

comPlete the

construction and

develoPment of the

proiect anrl deliver the

actual and PhYsical

possession along with

for everY month

respondent No'

representation

proiect is herebY

dedicated for

Private Limited,

amounts as called by to the said respo No.2.
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SpAfi. *tiefs sought

abide bY their
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Buyer Agreement after

ob'

have deliberately execu

around 2 years from the da

C. Relief sought by

Direct the

builder b

addendum

and deve

physical

ons as per the

015 read with

the construction

deliver actual and

apartment no 604, 6th

floor, A4 b project named,

2, Gurugram in

nner.

Seven El

favour of th

ii. Direct the respondent be jointly and severally be directed to

pay interest for every month of delay till the handing over of

the possession at the prescribed rate as per section 18(1) of

the Real Estae (Regulation and Development) Act, 20L6.
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5. 0n the date of hearing, the aLuthority explurined to the

respondent/promoter about the contravention as alleged to have

been committed in relation to section lr(4)(a) of the Act to plead

guilty or not to plead guilty.

it. Despite service of notice to the respondent on his email address

D. furisdiction of the authority:

7. The authority has complete jurisdiction to decide [he complaint

regarding non-compliance of obligations by the pro.moter as held

in simmi sikka v/s M/s EMAAR MGF Land Ltd. (cornplaint no. T

of 2018) leaving aside compensation which is to be clecided by the

adjudicating officer if pursued by the complainants at a later stage.

The said decision of the authorily has been upheld [r7 the Haryana

Real Estate Appellate Tribunal in its judgement dated 03.l1,.zozo,

in appeal nos. 52 & 64 of 201,8 titled as Emaar MGI\ Land Ltd. v,

Simmi Sikka and Anr.

and to his email(

respondent has opted not

Also, none was present on

hearing. On the b

the complaint as

as well, the

to the present complaint.

respondent on the date of

decided to decide
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the project and

under the

reads as under.

"Section 18: -

of an

10.

no need of further heari in the complaint.

Finding on the relief by the complainant

Relief sought by the

immediately grant the

for the delay cause herei

In the present com

18(1). If the promoter

ffiHARERA
ffioLJRLTGRnrrl

The authority on the

other submissions

complainant and the

Provided that
project, he shall
delay, till the
prescribed."

As per clause L3 of builder buyer

handed over within a period of 48

execution of this agreement. Clause

agreement is reproduced below:

t is of considered view that there is

d to continue with

s as provided

18(1) proviso

to give possession

from the
'every month of

ch rate as may be

mon

13

the possession was

s from the date of

the builder buyer

to sr

PageT of 11

Complaint no. 3710 of 2020

c.).
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interest: The complainant i

the rate of 79o/o p..3i"rb1 eygt ,hglv$verf proviso to section 18

provides ttrat wtre,fle,, h lottud $;iot'ffind to withdraw from
" 

{},
the project, he s#atPde paid hy th6'ilromoteii, fnterest for every

*l;r-# i ,:t t, d :

month of delay, tQt c;la$ding Q/er of possesqion, at such rate as
'{*\ i;. '

may be prescribeahhdli!'Dfs beefi pfesirfbed rihder rule 15 of the
,.1

rules. Rule 15 has beed rep?oduced as under:

Rule 75. Pre$lrf,ffiedffite Of r,ntgrestl"/P.6ovqSp to section 72,
section 78 anil"st$-t, ffi o'{{and su6seCtiofr (7) of section 791

(1) For the parptiiehf li'oniso"to section 72; section 18; and sub-
sections (4J and (7) of section 79, the "interest at the rote
prescribed" shall be the State Bank of India highest marginal
cost of lending rate +2%:
Provided that in case the State Bank of lndia marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

'L2. The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rules, has determined the prescribed

Complaint no. 3710 of 2020

13 Schedule for possessfon of the said apartmentThe developer
based on its present plans and estimates and subject to all just
exceptions contemplates to complete construction of the said
building/ said apartment within a period of 48 months from the date
of execution of this agreement unless there shall be delay or there
shall be failure due to reasons mentions in clauses 1.4 to 1.7 & 37 or
due to failure of allottee(s) to pay in time the price of the said
apartment along with all other charges and dues in accordonce with
the schedule of payments given in annexure I or os per the demands
raised by the developer from time to time or any failure on the part
of the allottee(s) to abide by ant of the terms or conditions of this
agreement.

11. Admissibility of delay igssion charges at prescribed rate of

is',seeking delay possession charges at

Page 8 of 1t
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rate of interest. The rate of interest so determined by the

legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases' The

Haryana Real Estate Appellate Tribunal in Emaar MGF Land Ltd'

vs. Simmi Sikka (Supra) observed as under: -

64. Taking the case from another angle, the allottee was only

entitled to *, delayed po'p.e.,;f,. 1 ct arges/interest only ot t-!'
rate of Rs.lS/- pri rffip1iil*# h- os per clause,18 of t.le

Buyei's Agreemenrlr;iffiS'p3''fffi of such dglay; whereas the

promoter was entitttffi;:t.&:"rii'infprest I 240/o .per .o:'yy
iompounded at the time of every succeeding instalment for the

detiyed payments. The functions of the Authority/Tribunql are

to ,o1rguo'rd'the'interist of the aggrieved persor'!' may be the

attoitei or the promoier. flte r-i7\ts-1f *th? 
par.ties are t1le

balanced ;aid nust be' eciaitabiili:tTuitable': The- promoter ca.n.not be,

,liiira t$ ifii(6 u"aue atuantagi'olttis dhmtnate position and

ii exptnii tt1e ieeds of the homer buyers. fhii Trtbunal is duty

bound to take into considerotion the legislative intent,i.e., t.o

to safeguard'thQ

give

protect the interest of the consumers/ollottees in the real estate
'sector. 

The, clauses of the Buyer's Agreement entered into

between the partiis are one-sided, unfair and unreasonable

with respect to the graif of interest for delayed possession.

There aie various other clauses inthe Buyer's Agreementwhich
to the

and forfe
thethe Buyer'sAgreement date{l u,.uJ'zut* ur-e ex'JutLtY uttY-r

unfaii and inreasonable, and the same shall constitute the

ui\oi, traati pmciir" on the part of the promote-r' lhesltypes
of discri.miiatory terms and conditions of the Buyer's

Agreementwill notbe final and binding'"

13. On consideration of the circumstances, the eviclence and other

record and submissions made by the complainant and the

respondent and based on the findings of the authority regarding

Page 9 of 11
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contravention as per p

satisfied that the respo

14.

of the Act. By virtue

agreement executed

possession of the

comes out to be 08.01.

Accordingly, the

section 11(a)(a)

established. As

possession

offer of possessi

read with rule 15

F. Directions of the

of 48 months from the

sions of rule 28(2)(a), the authority is

t is in contravention of the provisions

clause 13 of the dwellirrg unit buyer's

etween the parties on 08.01.201,5,

I unit was to be delivered within a period

date of signing of the agreement which
.. r" ']' "","

1

The respondent shall pay the at the prescribed

rate i.e. 9.300/o per annum for month of delay on the

amount paid by the complai from due date of

ndate contained in

the respondent is

tled for delayed

9 till the date of

18(1) of the Act

order and issue

the date of offer of

no

of

15. Hence, the authority hereby pass the

directions under section 34(0 of the Act:

possession i.e. 08.01.2019 till

possession.
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Dated: 17.02.2027
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ii. The arrears of

be paid to the

the date of this

interest till

1Oth of every

The complaina

any, after adj

The respo

complain

lnte

be

the complainant

for the delayed period.

mplainantwithin a period of 90 days from

order and thereafter montlhly payment of

offer of possession shall lbe paid before

bsequent month.

rt is directed to pay outstilnding dues, if

t6. Complaint stands disposed of.

L7. File be consigned to registry,

Dr. K.K. Khandelwal
(Chairman)

Haryana Real Estate Regulatory Au rity, Gurugram

anything from the

welling unit buyer's

mplainant shall

@9.30o/o p.a.

is being granted to

Kumar)
Member

Complaint no. 3710 of 2020

iii.

DELL
Typewritten Text
Judgement uploaded on 04.08.2021.




