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" ORDER
1. The present complamt dated 16: 12 2020 hgg been filed by the
complalnants/allottees under sectlon ‘31 of the Real Estate
(Regulation and Development] Act 2016 [m short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or
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the Rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the possession, delay period, if any, have been

detailed in the followmg tabu,la,r- form

S. No. | Heads Information
1. Project name and loc | “ @;Vipul Business Park formerly
y m‘* oo R ey -&_'lfhown as Vipul World
TN fommeraal“ Sector-48,
$? { Gurugram
2. Proj ec;t ‘éif‘e'ﬁ N 364;} acres
3. N ature 5T%the pm}ect i i§- @Jmfhé‘rcial Complex
4 . . .ts% "f " %r
4. DTCP ngnse r10 and 'validity [/554- goa of 2006 dated
status N\ ', i i’ A 24 03.2006 valid upto
X W:j 'E REGV I¥23.03.2017.
———I [as per OC detail page 39 of
HARFER- |
Name of licensee" “e 2L Shi'Naresh Kumar. & 54 others.
6. HARERA Registration -’,rs%g?gegnistered
git® é%. ’ " xl. | F } g g
7. Unit no. 112A, first floor, Tower-A,
8. Unit measuring (super area) 1335 sq. ft.
9 Date of re-allotment letter 17.12.2009
[Page 18 of complaint]
10. Date of execution of buyer’s | 10.03.2010
agreement [page 21 of complaint]
11. Payment plan Construction linked payment

plan
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[as per payment schedule page
51 of complaint]
12. Total sale consideration Rs.63,40,057/-
[As per statement of account
dated 01.11.2017 at page 58 of
complaint]
13. Total amount paid by the | Rs.49,01,415/-
complainants [As per statement of account
dated 01.11.2017 at page 58 of
complaint] !
14. Due date of delivery of|10.03.2012 |
possession as per-Clause 1 [as per calculated by the date
the agreement " wit of execution of this agreement]
months from the {da e of
agreement a@na;‘) al™
complete _building'. 2
whichever is latery
[page 31 of complaint] 4" |\ ©
15. Offer ofpossessmn tothe _ 0% 06 2016
complamants i at ) pgge 53 of the complaint]
16. Possesswn certificate letter  |1["18.11.2017
” ‘*g | | [pagegél of complaint]
17. |Delay Sin® - handing | over'| 4years 2 months and 27 days
possession’, tlll offer= ot 74
possession i. 8 06 06. 2016 o
Fact of the complamt ®. v

The complaipa:x‘_it;}ubmitjced “that ,.=ng::'}‘)'r-|:i)ject in question

(‘Vipul Business Park’) is a commercial office complex situated

at sector 48, Gurgaon being developed by the respondent. It

comprises of retail spaces, office spaces, food courts, three

level basement parking, power backup and other facilities on

a parcel of land admeasuring 3.65 acres.
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4.

The complainant submitted that in the year 2006, the
representatives of the respondent approached the
complainants and presented a rosy picture of the project in
question and assured timely delivery of the possession of the
said project. Based on the assurances as given by the said
agents and representatives to be true and correct, the

complainants approach d the respondent and submitted

application form dated"04: 10'2006 for booking of an office

.\” 7 'J'

space in the pl‘O]eCt The.érespondent company issued re-

it
smﬁs &% é § i W
allotment letter dated 37 12&*”’2009 ofﬁmeno 112A in the name
4 e % \ v e %

of present complamants Further the buyer s agreement was

P | \
duly executed between the complalyants and the respondent
™ | N

on 10.03. 20f0 in respect of fhe booked umt bearing no 112A

1

§ \ |r'
i

admeasuring 134624561 ft super area. ?;:giﬁ

_ Y &W
T -
i 6% N

The complainant ﬁirtherésubmltted that as per clause 15 of the

W&s&.&s
S

buyer’s agreemént dated 10.03. 2010 the respondent was

| 6 B

liable to dellver the possessmn of the_ unlt w1th1n a period of
24 months from the date of-exécution’ o;' btﬁyer s agreement.
Accordingly the due date of possession comes out to be
10.03.2012. However, the respondent had failed to fulfil its
liability to deliver timely possession of the booked unit under

clause 15 of the buyer’s agreement and section 11(4) (a) of the

Real Estate (Regulation and Development) Act, 2016.
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The respondent has also imposed arbitrary and unlawful
holding charges calculated at the rate of Rs. 50 per sq. ft per
month‘ on the shoulders of the complainants. The buyer’s
agreement dated 10.03.2010 is a pre-printed, standard format
prescribed by the promoter; majority of the clauses of which

are tilted in the favour of promoter. The holding charges so

mentioned in the agreement_are unfalr and unreasonable. The

.\- ';‘sle‘
ignored. The terms, of tf'fe‘3 agreement have been drafted

B .r
.’.!i

A %
mischievously byothe respondem ‘and*ggre completely one
y w?.o . @%"iég_%_;
sided. 4 %f Jj =, N\

The respondent dehvered restrlcted possessmn of the booked

I 'b.. "

unit w1thout keys to the complamants 'vide possession

certificate dated 18 11 2017 on,. wrltten assurance of the

e }i‘ i Ifijiy

completion of pendlng work ofAHU pipeline and to handover
over the keys of the booked unlt:_Howevgr the respondent
failed to keep hlS promlse desplte several remmders till date.
The assurance to Coﬁlplete pendlng WO rks and delivery of keys
to the complainants was duly written, signed, and stamped by
the authorized representative of the respondent at the back of
the possession certificate.

The complainants submitted that the respondent has also
imposed arbitrary and unlawful charges of interest free

maintenance security deposit of Rs. 1,21,140/- and
Page 5 0f 17
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maintenance charges calculated at the rate of Rs.8/- per sq. ft.
It is further submitted that the respondent company has failed
to pay property tax dues in respect of the booked unit to the
municipal corporation of Gurugram. The respondent company
is responsible for all property tax liabilities till the date of
registration of sale deed of the booked unit and mutation in

favour of complainants as-complete rights and liabilities in

respect of booked un‘iffﬁf'\ca%”b'e%{éwfully transferred to the

Hes ;’:&
complainants only by, the way of reglstered sale deed.

y‘) L :- ’1f?u

The respondent com@gany l}as also ‘falgy

\lo inform exact VAT

.I|
%

liability ascertamed by the‘competent authorlty in respect of

| 'i‘.',% & o I‘! .'\4

the booked umt and hasnotgven pald any ap‘xount on account

. I

of VAT to the competgnt authorlty The re pondent company

é

% %, g% . 's? &%&
is taking undue advantage of the amount deposited by
gg& % @ sasssgwww & é

complainants and othe; Buyers ’on account of VAT.

wwwww

5@ o=

%f gi}_a

The complalr;ant&; have sought followg;ng rehef(s)

Relief soug§§t by the complgnn%

é%&_ &‘&% w% T

i 1..‘

- S A Sl

(i) Todirectthe respondent to pay delay possessmn charges
at the prescribed rate of interest to the complainants for
the period of delay in delivery of possession of the booked

uﬁit;
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(ii) To direct the respondent to refund unlawful and unfair
charges of interest free maintenance security deposit and
maintenance charges;

(iii) To direct the respondent to refund the unlawful and
arbitrary charges on account of holding charges;

(iv) Todirectrespondent to call upon registration of sale deed

of the booked umt wnth the sub registrar of competent

Y o»

jurisdiction after refuﬁd of amount stated;

iw ‘%g«g*

(v) To direct the r;spop?ent to pay property tax dues in

vt %MW'

respect of I:adczlf’“g dunlt accrued §II $m date of registration

ﬁ’&yﬁ % ‘. ._3.\”e

of sale dggg
(vi) To dlrectwthé respohdent 'cennigan ‘refund the amount
] M s% ii - :

ELLE

of Rs. 1,61,520 / dep051ted on accgunt of VAT;

On the date of hgarmg, the Authorlty explained to the

2% a@%\- W

»»»»»

Reply by the respo ndent
The respondent contested the complainant on the following

grounds: -

a. The respondent submitted that the unit allotted to
complainants was ready for possession and offer for the
same was made to the complainants vide letter dated

06.06.2016. Complainants were also intimated about the
Page 7 of 17
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possession vide E-mail dated 08.06.2016. Furthermore,
the complainants were requested to clear their
outstanding dues and to fulfill other conditions as
specified in letter dated 06.06.2016. The reminders dated
29.03.2017, 09.05.2017, 13.06.2017, 10.08.2017.
14.09.2017 and 01.11.2017 were also sent to the
cofnplainants. The complainants took the possession of
the unit on 18.11. 2017 by this time an amount of Rs.
6,62,769/- was due. agamst 'ghe complainants as holding
charges as per clause 20"§§of buyer agreement dated
10.03.2010. However oﬁ the request of the complainants
vide their letter@dated 18 11 1F2“’017 the;espondent waived
off the holdmg charges to the tune of Rs 6,62,769/-. The
complamants vgde undertaklngé daéted 18.11.2017
undertook to pay the future payment/mstallments on
demand and not%o ralse/demand @ny 'claim monetary or
otherwise of any nature whatsoever including limitation
penalty on account of deTax, 1f any, in handing over the

g% » B 1'_‘. 7§“ &?h?
possessmn of the umt e

gg B

. That w1thou§ pregudlce, the above stated position is
further substantlated by rule 4(5) of the rules which
clearly states that any project for which an application for
occupation certificate, part thereof or completion
certificate or part-completion certificate is made to the
cofnpetent authority on or before the publication of the
said rules i.e. 28.07.2017, is outside the purview of RERA,

unless the said application is refused by the competent
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authority and it is only then that the project is required to

be registered within 30 days of the receipt of such refusal.

c. The respondent submitted that there was no delay in the
completion of construction work. The respondent had
applied for occupancy certificate in the year 2015 and got
the occupancy certificate in June 2016. The complainants

have already obtained possession of the property.

d. The respondent further submitted that the time of
e ; zwv
delivery of possessxon 'aszzstlpulated in the buyer’s

ﬁ% tsf?

agreement wag only a proposal and not a fix time for

‘~e§

delivery of possesswn and it was subject to clause 15 of
the agreement The completlon of prOJect was beyond the

control oﬁthe respondent and there was no fault on the

g | i . i .,r

part ofrespondent ) YN

' g ! ; _- . '. '9;» g

Arguments have been heard. =) /

S

The respondent has contended that the rellef regarding refund

e B W
. B

and compensation does not lie w1th the authorlty It seems that
& w $ y§ §§ &,:'
L G o a0 a0

the reply given by the respondent is without going through the
facts of the complaint as the same is totally out of context. The
A S WIR Y AN LY T

complainant has nowhere sought the relief of refund and
regardtng compensation part the complainant has stated that
he is reserving the right for compensation and at present he is
seeking only delay possession charges. The authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter as held in Simmi
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Sikka v/s M/s EMAAR MGF Land Ltd. (complaint no. 7 of
2018) leaving aside compensation which is to be decided by
the adjudicating officer if pursued by the complainants at a
later stage. The said decision of the authority has been upheld
by the Haryana Real Estate Appellate Tribunal in its judgement
dated 03.11.2020, in appeal nos. 52 & 64 of 2018 titled as

Emaar MGF Land Ltd V Slmml Slkka and anr.

To direct the respondenfﬁfo -pay delay possession charges at

[ A R

the prescribed ﬁrate gfuntereﬁt ;o th%_cgmplamants for the

period ofdelay 1n dellvery of possessfon ‘_fthe booked unit.
To direct the respondent to pay property tax dues in respect of

|

@ M | g
booked unit accrued till the date ofreglstraégon of sale deed.

L . _':b ) sé

In the present comp!amt the complalnant intends to continue
g@% "

e
il

with the project aﬁdzig seekmg delay possessmn charges as

provided under the prowsg to sect n 18[1) of the Act. Sec.

i Q§

18(1) pr0v1so reads as Uf{der "

s,

%
3

“Section 18:~ Return of amount and compensatwn
18(1). If the promoter fails to complete or is unable to give

possession of an apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

16. As per clause 15 of the buyer’s agreement executed between

the parties, the possession was to be handed over within a
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17.

period of 24 months from the date of execution of this
agreement or approval of completion of building plans by the
competent authority, whichever is later. The due date of
possession can be calculated from the date of execution of this
agreement i.e. 10.03.2010 which comes out to be 10.03.2012.
Clause‘ 15 of the buyer’s agreement is reproduced herein

below:

; : jid Premises is propose to be
delivered by the VENDOR' ' to the VENDEE(s) within 24
months from the: date. of this .Agreement or Approval of
completlon ofbu:fdmg p!ans Igy the competent Authority,
whicheyer is'later! If the campieaon of the said Building is
delayed by thé reason of no:gvavaﬂﬁbfhg.' of steel and/or
cement or other bﬁ:ld:ng marerfér ,“or'water supply or
electricity power or slow dawn, strike or c{ue to a dispute
with the construction agency emp!oyed by the VENDORS,
lock out or c:wI commation or b_y reason of war of enemy

M"

Payment of delay possessnon charge@@t prescrlbed rate of

vsssa@‘ﬁ
i

interest: PrOVISb m sect1 on 18 prowdés that where an allottee

does not mtend to w1th“draw from the pl‘O]eCt he shall be paid,

by the promqter mterest for every mon

ﬁ.t.

handing overof possessmn at'such; rate as gay be prescribed

of delay, till the

g T

\JUI\ .
and it has been prescnbed under rule 15 of the rules. Rule 15

has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Page 11 of 17




HARERA

GURUGRAM Complaint No. 4618 of 2020

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for

lending to the general public.
18. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed

i
e,

ensure uniform practice in all the

L2

to award the interest, it \!

mvﬂ@"

cases. The Haryana Real E;”’State Appellate Tribunal in Emaar

MGF Land Ltd. vs: Sll;lmj Slkka [Supra] observed as under: -
@?‘23%’ )

"64. Takmg the case. from another angle, the allottee was
onW@nt;tfed to the delayed posse%mn charges/mterest
only’ at the rate of Rs.15/- per sq. [tzper month as per
clause.18 of the BUyersAgreement fgr the period of such
defay, whereas the promoter was, entit!ed to interest @

24%, ‘per\.ahinum compounded af | fheg time of every
succeedmg instalment for the de!ayed payments. The
functions of the Authonty/Tnguna{ are to safeguard the
interest of theﬂggr:evedwpersongvn;ay be the allottee or
the promoter, Therights of the parties are to be balanced
and must be equitable~The promoter cannot be allowed
to take undueiadvantage of his dommage position and to
explozt the ne%ds ofithe homer-buyers. ‘This Tribunal is
duty bound to"take into considerdtion™the legislative
intent™ ie,| ©“to. protect:the rinterest of the
consumers/allottees in thereal estate sector. The clauses
of the Buyer’s Agreement entered into between the
parties are one-sided, unfair and unreasonable with
respect to the grant of interest for delayed possession.
There are various other clauses in the Buyer’s Agreement
which give sweeping powers to the promoter to cancel the
allotment and forfeit the amount paid. Thus, the terms
and conditions of the Buyer’s Agreement dated
09.05.2014 are ex-facie one-sided, unfair and
unreasonable, and the same shall constitute the unfair
trade practice on the part of the promoter. These types of
discriminatory terms and conditions of the Buyer’s
Agreement will not be final and binding."
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Finding of the authority

F.I finding relating to the date of offer of possession: -
The complainant brought to the notice of the authority that
possession was offered and the same was also taken over by
the allottee but the keys of the unit were handed over to the
AR of the respondent for completion of Air Handling Unit
(AHU) pipe line work. The complainant after taking over
possession on 18.11. 2017 never ever sent any reminder to the
respondent regarding possessmn but only made request to the
respondent for executloggg of fhe conveyance deed. The
complainant was offex;gd pggsessmn on 06 06.2016 but inspite
of reminders biz@l'le, respond\’htg?or@ takmg possession dated
29.03.2017, 09§O%5§ 2®0 17, 13; 06. 2017 10.4 8€017 14.9.2017 and
01.11.2017, the allottee Fnally took possesmén on 18.11.2017.
There is nothmg on fecord as to why the allottee failed to take
possession. Accordmgly, date of offer of possesswn is to be

treated as 06.06.2016! Thete'is.a delgy in offering possession
from 10.03.2012 to 06 06. 2016.

wwwww

W‘

_—@&_ -
‘i‘@ § -W

FIl  finding t:'elatmg ”tof o.cc'upat'ib ertificate obtained

prior to coming into force of RERA Act \ | ;:L;h_egcontentlon of the
respondent that since it had applled for grant of Occupation
Certificate in respect of the project in question on 27.04.2017
i.e. before the coming into force of the Haryana Real Estate
(Regulation & Development) Rules, 2017, the project is not

covered under the provisions of the Act is without any force.
Only those projects in respect of which completion
certificates or Occupation Certificates had been received on
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20.

the da';e on coming into force of the Act were not covered
under the provisions of the Act and the Rules as provided in
proviso no. 1 of Section 3 (1) of the Act. Ongoing project has
been defined in Rule 2 (1)(0) of the Rules it reads as under: -
“(0) “on-going project” means a project for which a license

was issued for the development under the Haryana

Development and Regul,at_i‘_on of Urban Area Act, 1975 on

or before the 1st Ma >and where development

works were yet to bé%ifgmpleted on the said date, but

: LUV
does not include:s, [/ /!

i

o o
@ Sl MM' "‘%Z” s‘”‘gkm

. any pmfect for: whxcj;i amer "_"completlon of
=

develogmfmt works, an appllcatlomﬁri'der Rule 16 of
the Ha:;yana Development and Regulatlon of Urban

Area Rules, 1976 or under s;ub'{r code 410 of the

Qé.

Haryana Buﬂdmg Code 2017, as t ¢ case may be, is
made to thé ..CompetentngutT:brity on or before
publlcatl,mgofthese rescand.. o

II. That pa'rt yui | any. prolect“g fr_nTg \ which part
compleno‘h/completlon occupatlon /certificate or
part théreof” has beeti granted ‘on or before

publication of these rules.”
In the present case the completion of the development work
was not complete on the date of coming into force of the Act
and the Rules. Hence, it cannot be turned as the complete

project and therefore must be treated as an ongoing project. If
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21.

it is so the project in question is squarely covered under the
provisions of the Act and the Rules. The respondent itself
knows this legal position and this is for reason that the
respondent has got the project registered under Sections 3 &
4 of the Act. Therefore, the said contention of the respondent
is rejected.

On consideration of the documents and submissions made by

both the parties regardlng 'ontraventlon of provisions of the

Act, the authority is- SEltleled’: that the respondent is in

! f"\

contravention of the prowsmns of the Act By virtue of clause
f -‘ 4 ‘\& \ \

15 of the buyers agreement executed between both the

e& ol |

parties on 19 03 2010 the possessnon of the booked unit was

to be dellvered w1th1n a period of twqfﬁyears from the date of

‘ﬁ § M
execution of buyer s agreement og;: approVal of completion of

N\ s R\ 4
building plans by the. competent authorlty whichever is later.

xxxxxxxx

The due date of'p possessmn can be calculated from the date of

" | 4 | -r

execution of thls agTeement} e_ %g 03%2%0&10%whlch comes out
to be 10.03.2012. %ccordingly, it is the failure of the promoter
to fulfil his obligations, responsibilities as per the flat buyer’s
agreement dated 10.03.2010 to hand over the possession
within the stipulated period as the possession has been offered
approximate by 4 years after the due date of possession i.e.

10.03.2012 and the respondent has offered the possession on

06.06.2016. Therefore, the non-compliance of the mandate
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contained in section 11(4)(a) of the Act on the part of the

respondent is established. As such the complainants are

entitled for delayed possession charges @9.30% p.a. w.e.f.

10.03.2012 till the actual offer of possession i.e. 06.06.2016 as

per provisions of section 18(1) of the Act read with rule 15 of

the Rules.

Hence, the authority hereby passes this order and issue the

following directions un"déi‘" 's"ééfif)h'?:dr[f) of the Act:

il

iil.

1v.

The respondent shall pay'" the u%terest at the prescribed

rate i.e. 9309{2 per anng_m for e%firy month of delay on

the amount pald by the complamants@ from due date of

possessmn ie. 10.03:2012 tlll Eﬁe actual offer of
.-, <}

possesﬁsmnle 06062016 1))

%

The arréars of 1nterest accrued tlllgéte of decision shall

be paid to @the” cpmplamants within a period of 90 days

from the date of thls‘&order.

The compl__ainér'i_ts are directed t__b pafgéoutstanding dues,
if any,s after ad]ustment of; interest) for the delayed

%é’“% .é% 3%\ 'i\-—n
periGll =" St N Sl .

The respondent shall not charge anything from the

complainants which is not part of the buyer’s agreement.

Interest on the due payments from the complainants
shall be charged at the prescribed rate of interest

@9.30% p.a. by the promoter which is the same as is
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being granted to the complainants in case of delayed

possession charges.

vi.  The promoter is directed to execute the conveyance
deed within one month from today after making

adjustment for the delayed possession charges.
vil.  The complainants are directed to pay due property tax.

viii. The promoter will share the information about VAT with

the complainant w1thm a month

23. Complaint stands dlSpOSEngf

24. File be con31gnedstogre§£$try.

f <
o/ ' :
(SamL Kumar] N (D)K. KéKhandelwal]
Member: - halrman

Haryana Real Estate Regulatory Authorlt;/WGurugram
L,fé 4

Dated: 23.02.2024° 2 NS
Judgement uploadé“dwgn 10. 07 202,1

wwwwww

S
T

e

e

=
=

S,

&

Page 17 of 17


Harera User
Typewritten Text
Judgement uploaded on 10.07.2021




