7 HARERA

GURUGRAM Complaint No. 4353 of 2019
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 4353 0f2019

First date of hearing: 06.12.2019
Date of decision : 09.02.2021

1. Shri Ashwani Kumar Arora
Resident of: - House No. 213, Kohat Enclave,
Pitampura, New Delhi-110034

Ranibagh, New Delhi- 110034;*”‘* Complainants

M/s VSR lnfratech Pvt Jifd. e 3!
Regd. Office: - &22 Hill View Apartments

Vasant Vihar, New Delhi- 110057 ™ -~ = Respondent
CORAM: FAVERR .

Dr. KK Khandelwalg RIR VLS Chairman
Shri Samir Kumar, <% . 3 W A Member
APPEARANCE:  NJ4yr ooeilV

Shri Rit Arora e

Shri Pawan Kumar Ray 4 Advoc&es forithe complainants

Ms. ShreyaTakkar WA Ad%cate fog the respondent

el
ORDER
1. The present comp%laglnt dated 20 09 2019 has been filed by the
complainants/allottees in Form CRA under section 31 of the
Real Estate (Regulation and Development) Act, 2016 (in short,
the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is
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inter alia prescribed that the promoter shall be responsible for

all obligations, responsibilities and functions to the allottee as

per the agreement for sale executed inter-se them.

Unit and project related details

2. The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date of proposed

handing over the possessmn, delay period, if any, have been

G SRS
detailed in the followmg tabi l'_';. orm:
S T,
fs. No. | Heads g ; __'.ﬁ_'f’ A 1 lunformation
1. Project name and‘wloca%on "§' “114 Avenue”, Sector-114,
{ _Q V4 _R___‘*‘-f':'-‘_‘-- Vlllag% Bajghera, Gurugram,
Isf . |Haryana
2. Area of flie project | k2 968 a acres
LA R BN B NFY,
3. Nature'ag%thgfgp?je@ .| /Commercial Complex
4, DTCP Licehs;giﬁ%_;';;- T 772°0f 2011 dated 21.07.2011
", = REisV
5. Valid upto - 20.07.2024
s LI i | e %%s ﬁg&w&l B % é& |
6. RERA | ™ reglstratlon/not%* gReglstered vide no. 53 0f 2019 |
reglstered I dated 30.09.2019
7, RERA reglsgatlon valid upta 31 12/2019
8. RERA extension 113 of 2020 dated 05.10.2020
9. RERA extension valid upto 31.12.2020
(Extension validity expired)
10. Unit no. F-34, First Floor
11. Unit measuring (super area) 637.41 sq. ft.
12. Allotment letter 10.01.2012
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(Page no. 29 of the complaint)

13.

Date of execution of space
buyer’s agreement

20.10.2012

14.

Date of execution of agreement
to sell between first owner and
the complainant

20.11.2012

15.

Total sales consideration

Rs. 47,40,204 /-

(as per payment plan annexed
at page 31 of the complaint)

16.

Total amount patd by the
complainants yeull

‘ . ?’ A !f \I;& !

Rs. 54,12,627/-

(as per agreement to sell at page
60 and receipts attached at page

" 64-81 of the complaint)

i7.

%

Payment plﬁyﬁw w;."q J-&f‘ s “\‘ﬁ%ﬁ“
7.

Ay e Y
f i f e.’.-.-_'.-_'%few-:m_

gw

C‘hnstructlon Linked Plan

: (anneged at page 31 of the

complamt)

18.

Date of sfagt of construcno
P d
f% ! _?

@@@@g_
i i

[

01.01,2012

o (As stated by the promoter in

DPI). |

19.

Due date §0f delwery& of
possessmn N ®

“32. That the Companﬁ‘fsham

give possessron of the ‘said
unit within 36 months% of
s:gnmg%of this agreemg'lt or
within 36 months from.the
date of starit of construction of
the said building wh{chever is
later. If“” the completion of the
said Building is delayed by
reason of non-availability of
steel and/or cement or other
building materials...."

20092016

N‘ote: - Date of start of
construction is 01.01.2012 as
per DPI submitted by the
-promnter, thus the due date is
‘calculated from the date of
signing of the agreement i.e.

20.10.2012. A grace period of

6 months is also allowed to
the promoter due to certain
force majeure circumstances
which could not be avoided
by the builder.

20.

Offer of possession to the
complainants

Not offered

21.

Specific reliefs sought

Direct the respondent to grant
an immediate possession along
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with payment for delay at a
prescribed rate of interest.

B. Fact of the complaint
3. The complainants submitted that the said project of the
respon‘dent company is a commercial project and has been

propagated by the respondent company as an apt project for

] | b ~
the commercial 1nvestments‘,;-;*’q\f its customers. That the

complainants were lure§ By i ighlights of the respondent

company and th@rﬁefore proceg@ed t”og get an allotment of a

I“ l

commercial umt IIL ‘the pI;o]ect,, of the ‘(gspondent company.

Some of the hlghhght of the prcr]ect 111c%uded (a). located in
E1l | = |
100% commermal zone gb] 3 51de open plgt one side facing
| AR _

existing Nazafgarh Gurugram hlghway, one side facing 60-

&'-7' @

L
meter upcoming' séctor" ’*i‘fﬁ:}acl‘*’g comgrlemented by 12-meter

service land and one ;de _fa.gmg_gle revenue road of Delhi; (c).
within proxir%itﬁ__t_g‘_:aglié’rpo_s'é%llg_trgng_po;rt fﬁ%i_}lities. (d). vibrant
and beautifu}ly 1a_nd§cgped opénispaée_s;'.g). congestion free
and peaceful \e.r.lvirwolnméﬁtﬂau‘gr;lented by the panoramic view,
terrace gardens and water bodies; (f). each block with
separate lobby and entrance congregating on to the center of

the site; (g). state-of-the-art building management systems;

(h). ample parking space.
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That these were only among the few lucrative and alluring
features of the project highlighted by the respondent company
in their brochure. Apart from these, the respondent company
had also assured its customers of the timely and satisfactory
delivery of the possession of the unit within a reasonable time
period of around 3 years.

The complainants submlttecgathatgone Mr. Anand Kumar made
&

- b, .)’{”‘i—;'-:.
&) :i;*r

] &» w@é Lo
respondent company and aeposgted an amount of Rs.
éj '—&% rd t:" b :___hé%

6,50,000/- towargfs the bookmg,g \
i N

r.»q,,,,:‘

The complamants submltted t@?t an agreement to sell was
W |

executed between t%eéformer allgttee a::f them on 20.11.2012
by which the former allotte,e sold h].s umt to them. A sum of Rs.
5,00,000/-was 1n1t1allypalﬁo - eformer allottee by them and
the rest of the arﬁoun% ong 11. 57 00@/ was to be paid to the
former allottgee by 15 022013 T A i h,ﬁ
The complamants submltted that the balance amount for the
unit was to be paid directly to the respondent company by
them which comes to be around Rs. 28,46,657/- as per the
agreement.

That the complainants kept on getting reminders from the

respondent without getting any information from the due date
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of possession or the date of completion of the project. That the
complainants wrote a mail to the respondent company putting
forth several queries to them regarding the project and the
date of possession and the reason for delay. That the
complainants also asked about the process and the
compensation which was to be paid for the extraordinary

delay.

G ) ;
The complainants further gﬁ‘bmﬁted that the respondent gave
B

avery unsatlsfactory reply to the comp]alnants vide mail dated
.~

.

30.06.2017. T}ha@“

possession excluswely on the dues of the o,j:her allottees which

-“‘"ég gwa-:

were awalted by them, tﬁe project was promlsed to be

Wy ™

delivered w1t°h1r1 T’S 18 months énd no spec1f1c compensation
was given for éﬁg delégy wh;cl; had peemcaused till date. That
the reply was very vag;gunsansfactory and did not dwell any
details. It is surpgi'lslbgg to@ngte ;hat a gopy of the sanction plan

L%s& i

was also not supﬂplned to the complalnants terming it as a
confidential document “That sucgh a r;fily is ﬁothmg but a very
vague image of the factual matrix which had been given by the
respondents.

Relief sought by the complainants:

The complainants have sought following relief(s).
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(i) Direct the respondent to grant immediate possession of
the unit bearing no. F-34 to the complainants along with

payment dish for delay at a prescribed rate of interest;

On thé date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to
have been committed in relation to section 11(4)(a) of the Act
to plead guilty or not to plead gu'llty

Reply by the respondeng; )

Ther espondent cgntei‘lded gn ggollow;ng grounds: -

A s )
The respondent‘%subrnltted thaﬁthe comp“lamant is attempting

to raise ISSI.IES ngw at a belated stage, @t;emptlng to seek a
modification of the agreement entered lnto between the
parties in order to‘%acqmre beneﬁts fcn whlch the complainant
is not entitled in the-_l_eaey; | I £ 4

fi e y

B . »--»\‘(!@'

The respondent submitted that- the.lssue so raised in this
complaint are not only’ baseless but alsg demonstrates an
attempt to ‘”ﬁ‘arm t:;st the d‘%lswéghng respondent into
succumbing to-the pressure so created by the complainant in
filing this complaint before this forum and seeking the reliefs

which the complainant is not entitled to.

The respondent submitted that one of the major reasons for
the delay was because of the non-completion of Dwarka

expressway which is a part of master plan 2031.
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The respondent submitted that on 19th February 2013, the
office of the executive engineer, Huda, division no. II, Gurgaon
vide memo no. 3008-3181 has issued instruction to all
developers to lift tertiary treated effluent for construction
purpose from sewerage treatment plant, Behrampur. Due to
this instruction, the company faced the problem of water

supply for a period of 6 months.

The respondent submltted‘@’

tilat the building plans were

approved in January 7012 %nd ogrnpany had timely applied for
environment clearances toécoélpetent authorltles which was

later forwarde% to staI@leveI enwronrggnt impact assessment
authority, Hagy@na Desplte of our bes‘i;%endeavour we only got

environment clearance cemﬁca;e on 28,,9,@5 2013 i.e. almost

s :ss%’&

after a period 01’17 month from tFle date ofapproval of building

e

plans. \

.- y
8 '

S
R

. o

g £ J

1 &5' & ."F
. \Ye G

i
———

The respondent SUb‘mltte'd 'th'at"::'the-"bliyer’s agreement was

&’«4 o i

entered into between the ongmél allottee and the respondent

“‘& !‘. &wmw X

company on 20 10 2012 and as such 'theﬁartles were bound
by the terms e11§$cend1t10ns mentloned 1n the said agreement.
The complalnantseare subsequ.ent purchaéers who purchased
the said unit on 20.11.2012 from the original allottee. The
agreement to sell was executed between the former allottee

and the complainants on 20.11.2012.

The respondent submitted that the complainants has paid a
sum of Rs. 5,00,000/- initially and a sum of Rs. 11,57,000/- to

the former allottee and the balance amount of the unit was to
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be paid directly to the promoter as per the agreement to sell
dated 20.11.2012.

The respondent submitted that the unit in dispute was
transferred in the name of the complainants after completely
understanding each and every term and condition mentioned
in the space buyer’s agreement as such, the complainants are
bound by the terms and conditions mentioned in the space
buyer’s agreement. It is; subrﬁlttedsthat the complainants were

r §§d by the respondent to sign
A

neither forced nor were‘ir;f[

the said agreement,, Yy H‘,‘., TN
‘M s _ %sw ~e°\§ , Y
The respondent has ﬁled some :ad1t1onal facts and
,-:' S 3 : W%»____
documents, w@éh are as follows \ t=

A\ O g
It is submltted%that ln the year,§?2012 on the§ directions of the
Hon'ble Supreme Court of lnd:a;gthe rgfnmggactm ties of minor
minerals (whlclpncludes sand) wel'e regnlated The Hon’ble
Supreme Court dlﬁe%cled ‘framlngl of Modern Mineral
Concession Rules. Reference in thw regard may be had to the
judgment of De“épak?umar Vi State of Haryana, (2012) 4 SCC
629”. The competent authormes toglé substantlal time in
framing the rules and in the process the availability of
building materials including sand which was an important
raw material for development of the said project became
scarce in the NCR as well as areas around it. Further,
developer was faced with certain other force majeure events

including but not limited to non-availability of raw material

due to various stay orders of Hon’ble Punjab & Haryana High
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Court and National Green  Tribunal thereby
stoppihg/regulating the mining activities, brick Kilns,
regulation of the construction and development activities by
the judicial authorities in NCR on account of the
environmental conditions, restrictions on usage of water, etc.
That in addition to above all the projects in Delhi NCR region
are also affected by the blanket stay on construction every

t--gf @pollution which leads

to further delay the ;)rolects;

Further reliance is made by the respondent on the judgment

’g‘ @%

passed by the Hon’ble Supremgsé‘“ Couret 1n the matter titled as:

v/ @ O\
CCI Prmectsﬂg(?ﬁ*‘]gtd Vs Wra]endra Iogwandas Thakkar. It is

further submltted that the Government,, @f India declared

@“m*

nationwide lockdoyvgx due to COVID 19 pandemlc effective
from 24th M&a“?ch%ZOZOI mldnl’ght It is® gubmltted that the
construction a;lci‘deg&lopment of’ the#@olect was affected due
to this reason as well:“This. authority has vide its order dated

26.05.2020 mvoked?he foFée majeure clase.

) . WY | N [ %

It is further submltted that after maklgg sincere efforts
I Q 3 %f’ % h u

desplte the’ \_force. ‘.majeure | Vconditions, the

applicant/respondent completed the construction and
thereafter applied for the occupancy certificate (0OC) on

15.07.2020.

Copies of all the relevant documents have been filed and

placed on the record. Their authenticity is not in dispute.

Page 10 of 16



B HARERA
; GURUGRAM Complaint No. 4353 of 2019

Hence, the complaint can be decided on the basis of these
undisputed documents.

15. The Authority on the basis of information and explanation and
other ;ubmissions made and the documents filed by the
complainants and the respondent is of considered view that
there is no need of further hearing in the complaint.

E. Findings on the relief 5ough;¢y the complainants

SR
Relief sought by the com‘_ ___if int: Direct the respondent to

grant immediate posSe§SIOP of| the unit bearmg no. F-34 to the
'_r;;r "i'}.;" o
3/‘@

complainants salongg vgwth p@ymelktgdls{: for delay at a

Wm,«@w

prescribed rate

= _ _
16. Inthe present complamt the complamant mtends to continue

with the proj gt a d?s seeklng” dela ossessmn charges as
% %‘ N l‘ %l rg
provided under' @ghe promso to. sectuan 18[1) of the Act. Sec.
TE @ f-:é@ '
18(1) proviso reads as‘under.
f ‘“%“‘“% - B, _,:[

A ¢
“Section 18 Retm;n af am azgpt and @mpensatwn

18(1). If th& gromoter fmls to- camplete or isgunable to give
possess:on of an aparrment plot}arbudaﬁ 1

...........................

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest
for every month of delay, till the handing over of the
possession, at such rate as may be prescribed.”

17. As per clause 32 of the space buyer's agreement, the
possession was to be handed over within a period of 36

months from the date of signing of the space buyer's
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agreement or the date of start of construction, whichever is
later. Further, a grace period of 6 months is allowed by the
authority for delivering the possession of the subjec:rc unit due
to certain force majeure circumstances which coWld not be
avoided by the builder. As, the date of start of construction
comes out to be 01.01.2012 and the date of execution of

agreement is 20.10.201_2, égﬁe;ﬁ-,_due date of handing over the

possession is calculate%* the date of signing of the

agreement which com%s ogt t@be 20: 04 2016. Clause 32 of the
,ssg’ ’%sw"‘ = l_:ssl _;._ ‘l g;k%&? g ‘%“ @ ’4&
space buyer’s agreement is re roduced below:
p y % r%t‘" msamp&gib % .‘-—f'

@%
“32 That fhe C'ompany shall g{ve possesswn of the said unit within
36 months af signing of this Agreemen%or within 36 months from
the dage of start of construct:on of the sard Bu:ldmg whichever is
later...! " ‘., f ™ @f

Adnussnblllt)? of cielay ‘possesswmcharges at prescribed
rate of mterest' ‘ T}rem comglmnayts are seeking delay
possession charges a; th@gate 0%18% p-a. however, however,
proviso to sectlon 18 provfaes that. where an allottee does not
intend to wit%dfaﬁfrojgn th?»“pwgﬁc);jec}, he s?qll be paid, by the
promoter, inte.rest for every month of delay, till the handing
over of possession, at such rate as may be prescribed and it has
been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]
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(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest|at the
rate prescribed” shall be the State Bank of India h ghest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India margmal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to ti ne for

lending to the general public.

The legislature in its wisdom in the subordinate ﬂeglslatlon

under the provision of ru1€zl5‘:?’f the rules, has deterh‘mned the
Ao

eﬁﬁ*ate of interest so determined

'-’-!aa

,_ 4

prescribed rate of interest

by the legislature, is reasona le ancLlf the said rule is followed

{ w
e
to award the mterest it wi}ﬂ:ﬁsme umform practice in all the
3' % _gg 1 -

cases. The Harxané Real. fgtgite ppelL% e,Tkrlbunal in Emaar

MGF Land Ltdﬁs Simmii Slggka (Sypra) Qbéewed as under: -

J
)
f A

64. 'I‘akmg thg cqse fro 1 another angle tbe cﬁlotcee was only
entitled to ‘the de?a_;_ed ossessm?l charges/m?erest only at the
rate of Rs. 15/ per. sq. ft. per mgnth s per clause 18 of the
Buyer’s Agreement fg t}ie perrod of SW delay; whereas, the
promoter was entit gg tomlgérest @ 24% per annum
compounded at the_tfme af eve succeedmg instalment for the
delayed paymenrs The ﬁmgt:o softhe%ut}g agz/Tnbuna!are
to safeguard thejinterest %t!;gua‘ggne ed pér’son, may be the
allottee or the pmmoter The_rights of the parties are to be
balanced (and mafst be eqmtal;g% The\, rom%ter cannot be
allowed to-take'undue advantage of his ominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent ie., to
protect the interest of the consumers/allottees in the real estate
sector. The clauses of the Buyer’s Agreement entered into
between the parties are one-sided, unfair and unreasonable
with respect to the grant of interest for delayed possession.

There are various other clauses in the Buyer’s Agreement which
give sweeping powers to the promoter to cancel the allotment
and forfeit the amount paid. Thus, the terms and conditions of
the Buyer’s Agreement dated 09.05.2014 are ex-facie one- -sided,

unfair and unreasonable, and the same shall constitute the
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unfair trade practice on the part of the promoter. These types
of discriminatory terms and conditions of the Buyer’s
Agreement will not be final and binding.”

On consideration of the circumstances, the evidence and other
record and submissions made by the complainants and the
respondent and based on the findings of the authority
regarding contravention as per provisions of rule 28(2)(a), the

authorlty is satisfied that the-.reifpondent is in contravention of

the provisions of the Acigg }* e of clause 32 of the space
r"h?

buyer's agreement . ex?cute f between the parties on

P é |
20.10.2012, posse)syglon ofth 5%?kedé,L;mt was to be delivered

¢

,4' k) 5
within a perlog_ of 36 n;onths from the date of execution of

N l'@ § w‘}%
space buyer s%adgi‘eemen’t or. th% date oéstart of construction,

whichever is, Iater. Féurther, grace perlod of 6 ‘months is
A\ A iR ;@@v‘J

allowed by the@authorly for'de]wergpg the possession of the
A g

"-ée\ of ;-‘§ w r‘
subject unit due to certam forceg&g)eure circumstances which

could not be

.avumded byt ;he bmlder T%e date of start of
o, L’

construction comes out to be 01 01 2012 and the date of

7~ | - s% J,

execution of agreem@nt 1&20 1Ds 20 12 the duie date of handing

over the possession is calculated from the date of signing of the
agreement which comes out to be 20.04.2016. But as the
respondent has failed to handover the possession to the

complainants till now.
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21. Accordingly, it is the failure of the promoter to fulfil his

22.

obligations, responsibilities as per the space buyer’s
agreement dated 20.10.2012 to hand over the possession
within the stipulated period. Accordingly, the non-compliance
of the mandate contained in section 11(4)(a) of the Act on the
part of the respondent is established. As such the
complainants are ent;tlf:d" fm; ‘-delayed possession charges

@9.30% p.a. from the c[fi date ‘f possession i.e. 20.04.2016

el

till offer ofpossesg;on ats pQrgprowsmns of section 18(1) of the

F 45 " ?}%&** -‘%?Lf& o %
Act read with rule15/0f the Ruless ™, W2\
_ WWW”&& S %g - %:
Directions gf@the authorlty i A &%
i ¥ i 1 A :% §
il
Hence, the Authonty hereby pass the fol%owx%g order and issue

X %. | A
i. The respondent shall pay tl{: mterest at the prescribed
rate i.e. 9.30% per annum: for e”very month of delay on the
amount pafd b? tfle cejnplgmantg from due date of

possessmn i, e 20 04 2016 tlll the offer of possession.
i I | | \ /|
ii. The arrears of mterest accrued t111 date of decision shall

be paid to the complainants within a period of 90 days
from the date of this order and thereafter monthly
payment of interest till the offer of possession shall be

paid before 10t of every subsequent month.
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iii. The respondent shall not charge anything from the
complainants which is not part of the space buyer’s

agreement.

iv. The complainants are directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

v. Interest on the delay payments from the complainants

shall be charged at the prescrlbed rate of interest @9.30%

p.a. by the promoter wfgy:h the same as is being granted

?«’Q

to the complamantgﬁzw;%ase of delayed possession

charges. 1, | LAY IR 4N
s*é\% ‘sf' " - ,§7 ﬂ- I Iﬁ'ﬂ{" . ¥ n,
: by g8 %
Complaint stands dlsposed of O\

*W 4 p s B

File be conmgnedto reglstrj}ﬁ

=9
" 3 i
| --1.1‘ " &
. g

g

&
)
-

(Samk(umar] ég

(Member) ‘% "5% ', '.%Wg ol

&«m
-

. - I‘v%% v y I;:
Dated: 09.02. 2021 /A B g L B2 A
|: N %"& ’ e‘gg&
]udgement u,ploaded on 10 07 2021 . A
7 & .& A "’IE
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