f HARERA

GURUGRAM Complaint No. 4328 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 4328012020

First date of hearing: 09.02.2021
Date of decision : 09.02.2021

Shri Narendra Kumar Juneja

Resident of: - WZ-1079A, 2nd floor, Opp.

Anokha Saree, Main Market, Rani Bagh, Delhi-

110034 Complainant

M/s VSR Infratech Pvt. Ltd.
Regd. Office: - Plot Nox 14,]Ground Floor,

Sector-44, Instltutgonalx Al;ea,_ %Quﬁugram-

122003 YA 4 & “§j L %% Respondent
CORAM: _ A .

Dr. K.K. Khandelwal ZINT & Chairman
Shri Samir Kumars, ¢+ | | YN Member
APPEARANCE: |\ \ | | J&/

Shri Vikas Chhabra | Advocatefor the complainant

Ms. Shreya Takkar - e, i Advocéte for the respondent

ORDER —
The present ;‘)mpl,aint date_d L6§122020 "hl'as been filed by the
complalnant/qllottees 1n Form CRA under sectlon 31 of the
Real Estate (Regulatlon and Developme:.n{t)@Ai:t 2016 (in short,
the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for
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all obligations, responsibilities and functions to the allottee as

per the agreement for sale executed inter-se them.

Unit and project related details

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay period, if any, have been detailed in

the following tabular form:

S. No. | Heads M . Information
1. Project name and-ldtéi:i:'_if) ¥ “114 Avenue”, Sector-114,
o LA ;;}{& « | Village Bajghera, Gurugram,
il .4 -\l""i‘l_wmiﬁg? dl 2. %
(S0 N e
2. Area of the'project "=~ . | 2.968%acres
3. Nature of the project +{.Commercial Complex
4, DTCP Licensé | [ 7206f 2011 dated 21.07.2011
5. | Validupto, 95wl | 1L~ [20.07.2024 |
6. RERA registration/not | Registered vide no. 53 of 2019
registered.. e prdated 30.09.2019
7. | RERA registration valid upto | {31,42:2019
8. RERA extension™ | | /7™ I} |/113,0£2020 dated 05.10.2020
9. RERA extension valid upto | 31.12.2020
(Extension validity expired)
10. Unit no. 3A-19, 3rd Floor
1f. Unit measuring (super area) 500.88 sq. ft.
12. Allotment letter 10.12.2011
13. Date of execution of space|17.05.2012

buyer’s agreement
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14.

Total sales consideration

Rs. 26,95,481.46 /-

(As per payment plan at page
no. 18 of the complaint)

L5.

Total amount paid by the
complainant

Rs. 18,64,636/-

(As per demand letter annexed
at page no. 64 of the complaint)

16.

Payment plan

Construction Linked Plan

17.

Date of start of construction

f”%%

01.01.2012

(As stated by the promoter in
DPI)

18.

Due date of dellvery Gof
possession WW}*; 55%%

“32. That the Company shaﬂ
give possessmn of the, said
unit within«<36 months of

signing of this agreement or.

within/ 36 months from" the
date of start of constructmp of
the said.b ui!dmg whichever is
later. If the completion of the |
said Building is delayed by
reason of non-availability of
steel and/or: cement or other
building materials...”

".per DPI submitted by the

by the builder.

17.11.2015

Note: - Date of start of
construction is 01.01.2012 as

yromoter, thus the due date is
calculated from the date of
s1gning of the agreement i.e.
17. 05 2012. A grace period of
6 months is also allowed to
the promoter due to certain
force majeure circumstances
Whl'ch could not be avoided

19.

Offer of possessionto.the
complainant »n

-

Not offered
|

20.

—
E R

Speaﬁc rehefs spu%ht b

P

ect the respondent to grant |
an 1mmed1ate possession along
w1th payment for delay at a
prescrlbed rate of interest.

Fact of the complaint

The complainant submitted that the respondent as per the

plan started construction in March 2012 but however as per

the agreement with the complainant, the respondent was

required to handover the possession by 17, May 2015 i.e. after
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6 months from the date of the signing of agreement. That after
the said agreement the complainant made the payment to the
respondent as per the payment plan as and when the demand
was raised. In 2013, September, the complainant who was
short of funds managed loan from M/s ICICI Bank and in this
regard:permission to mortgage was given by the respondent

vide letter dated 24.09.2013:+,

5
bt
/.

The complainant submitte'c:i':'ﬁha} in'April 2014 the construction

activity at the pm]egt was st P ed for the reason completely

unknown to the complamant tzll date and consequently

W

possession was _delayed w1th0ut any reason which was
promised b}fil'? 05.2015x Hof;ever tlil 21.08.2014, the
applicant had already made the payment of Rs. 18,64,538/-.

The complalnant submlt@twewiigat there was no construction
between 2014 toBEfZ clm be ]udged from the fact that the

complainant made the nextdemand after August 2014 in May

% %@
%’95

2017 to the complete pre]udlce of the allottees whose funds
were already blocked lf the said pl‘O]ECt Thus till August 2014
the complainant had made around 73% of the total cost.

The complainant submitted that @ 18% p.a. compounded
annually the complainant is entitled for the interest of Rs.
18,16,009/- from 17.05.2015, till date and after deducting the

demand of Rs. 7,03,042/- due to the respondent the
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complainant is entitled to receive the amount of Rs.
11,12,967 /- from the respondent.
Relief sought by the complainant:

The cofnplainant has sought following relief(s).

(i) Direct the respondent to pay interest for the delayed
period of possession on the amount already accepted

towards the cost of aforesald commercial unit to the

such alternative rate of interest
ey
which this autborlty tl;unk,s reasopable to compensate the

I.% ‘*9."“

complamant cfue to de-lay caused by the respondent in

sf

complainant @18%'

giving the ;possess;on and furthen dlrect the respondent
w g

to adjust the aforesald amount of mterest against the due
E y
to the respondent towards the emammg cost of the said

i -Q S
commercial unit" - " Y 4

. L\ r
&' w@_,‘%&:§§?.@_

(ii) Declare the mterest charged by the respondent upon the

1nstallments due frém the complalnant after the delay

M. //
possessmn as null@nd v01d .
 { § ~ _ %
T 'j 3 .sfg

On the date of hearmg, the Authorlty explained to the

«w%
4

SN

respondent/promoter about the contravention as alleged to
have been committed in relation to section 11(4)(a) of the Act
to plead guilty or not to plead guilty.

Notice to the promoter/respondent through speed post as

well as E-mail (info@vsrinfratech.com) was sent. The delivery
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report of notices shows that delivery was completed. Despite
service of notice, the promoter/respondent has failed to file
reply. However, the promoter/respondent was represented
through his advocate who marked attendance on the date of
hearingi.e. 09.02.2021.

Copies of all the relevant documents have been filed and

placed on the record. Their:authenticity is not in dispute.

Hence, the complaint can: ‘decided on the basis of these
undisputed documents: e

The Authority on the bams afmformanon and explanation and

f

other submlssmns made and the documents filed by the
gﬁ&% 3 %

complamant andﬁ the respondent 1s of cnmndered view that

"28’%.@

@;‘%% § &

there is no need otfurther hearing in the Complalnt

Flndmgs on the rellef sought by the complalnant

Relief sought by the complainant Dlrect the respondent to
pay interest for the delayed pemog of ‘possession on the

&& f%&

amount already accepted fc_oWar_cis the cost of aforesaid

1
A

commercial unitto.the com‘pglai'na:né @18% or such alternative
rate of interest which this authority thinks reasonable to
compensate the complainant due to delay caused by the
respondent in giving the possession; and further direct the
respondent to adjust the aforesaid amount of interest against
the dué to the respondent towards the remaining cost of the

said commercial unit
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In the present complaint, the complainant intends to continue
with the project and is seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

...........................

Provided that where ‘an. aHott “W";does not intend to withdraw
from the project, he shaH bépaﬁtdﬁe by the promoter, interest for
every month of de!aygé till the Tlandmg over of the possession, at
such rate as may, be prescnbed.ﬂ

As per clausg 32 ofF the spac% bgyers agreement, the

B

%*@éw
possession was to be -handed -over Wlthln a period of 36

1

months from— the date C'lf- 51gn1 ng of the space buyer’s

. 2

@ M 3
:

agreement or, the&date of start of construction, whichever is
§ s

g& s@

Wmm

@

e

& i

o ” gk

later. Further, a grace perlod of 6 months is allowed by the
authority for delwermg the possessmngof the subject unit due
to certain force majéure Ci’rc'l_im'stani:es which could not be
avoided by the bu1lder As, _the dafe of start of construction
comes out tgo be' 01 01. 2012 ar;égt;; %ate of execution of
agreement is 10.10.2012, the due date of handing over the
possession is calculated from the date of signing of the

agreement which comes out to be 10.10.2016. Clause 32 of the

space buyer’s agreement is reproduced below:

“32 That the Company shall give possession of the said unit
within 36 months of signing of this Agreement or within 36
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months from the date of start of construction of the said
Building whichever is later....”

Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay possession
charges at the rate of 18% p.a. however, however, proviso to
section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of

possession, at such rate. asf?n‘ia b

%g\rf R TN
prescribed under rule 15;|§pif" the rules Rule 15 has been
reproduced as fufzdeiﬁ w_f",-'f ._‘\

&.99

Rule 15. Prescnbed rate of mterest- [Praviso to section 12,
section 18 and sub-sectwn ( 4) and subsectmn ( 7) of section
19] | 172 0|
(1) Fd’r*tfie urpgse of prowso to fkcbg}l 1 2 section 18; and
su&-sgcr ons (4) and ( 7) ofsectfon 1 9 the “interest at the
raté*zprgsmbéd” shall be the State Bank of India highest
margrqa@gost of lending rate'+2%:: 4
Provided thati in.case the State §ank of India marginal
cost of !endmg rate (MCLR) Is not in use, it shall be
replaced by such bencl hmark lending rates which the
State%Ban“ﬁ* of India may ﬁx from time to time for

Iendmg to thg general public. y

The legislaturé”‘*vm its W 1sdom in the subordmate legislation

under the prov1510n(of rule 15 ofthe rules has determined the

prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs. Simmi Sikka (Supra) observed as under: -
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64. Taking the case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promoter was entitled to interest @ 24% per annum
compounded at the time of every succeeding instalment for the
delayed payments. The functions of the Authority/Tribunal are
to safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into conszderaclon the legislative intent i.e., to
protect the interest of the cansumers/allottees in thereal estate
sector. The clauses o EMBijyer%‘?s Agreement entered into
between the parties are:on 5'1de unfair and unreasonable
with respect to the gran *fof, mtéresr for delayed possession.

There are variousother cja‘llses zn the Buyer's Agreement which
give sweepingpowers to. !.@g pmmote@go cancel the allotment
and forfeit the amotnt pa:d %Thunh&“teMS and conditions of
the Buyer'sﬁd_qreement d‘ated 09.05, 2014 areex-facie one-sided,

unfair and dunreasonable, and rhe same, shall constitute the
unfair trade practice on the part of the promoter. These types
of d;scnmmatory terms and coﬁd:tmns of the Buyer’s
Agreemergﬁw;ﬂ notbe final apd bmdmg wg

On conmderahon of the c1rcumstances; the evidence and other
/0

’§

record and submxssmns made by the@complalnant and the

respondent and based -on.. the f”ndmgs of the authority

@&

regarding contraventlon as pe proglsm%s of rule 28(2)(a), the

= @39& -«3&&3 @& »

Authority is satlsfxed that the responde%t i, in contravention

: |
s

“’_” -&'ﬁ-a‘?"%

of the provisions ofiﬁ Act By virtue of clause 32 of the space
buyer's agreement executed between the parties on
17.05.2012, possession of the booked unit was to be delivered
within a period of 36 months from the date of execution of
space buyer’s agreement or the date of start of construction,

whichever is later. Further, a grace period of 6 months is
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allowed by the authority for delivering the possession of the
subject unit due to certain force majeure circumstances which
could not be avoided by the builder. The date of start of
construction comes out to be 01.01.2012 and the date of
execution of agreement is 17.05.2012, the due date of handing
over the possession is calculated from the date of signing of the

agreement which comes out:to be 17.11.2015. But as the

w,,ﬁ__\
o

and?ver the possession to the
”‘é{?

respondent has failed __

complainant till now,
2 b §

Accordmgly, it, ]S the fallure ogvthe’? Bromoter to fulfil his
z;w: 'f i ﬁy {i} a
obligations, $resp0n51b1hﬁtxes as per ‘the space buyer’s
%@

agreement éatgd 17.05. 2012 to hand oyezr the possession

'nl \
' B %é
. §

within the stlpulatqd Eerlod ACCOI‘&mglj{g the non-compliance

‘3

of the mandate contamed in sectlon 11(4) (a) of the Act on the

part of the respondent;s estéBllshed As such the complainant

is entitled for delayed posgessmnwﬁarges @9.30% p.a. from

gwmx@

f e
B,

the due date of possess:on§ Le. 17 11 2015 till offer of
possession as.per provisions.of section 18(1) of the Act read
with rule 15 of the Rules.

Hence, the Authority hereby pass the following order and issue
directions under section 34(f) of the Act:

The respondent shall pay the interest at the prescribed

rate i.e. 9.30% per annum for every month of delay on the
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iv.
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amount paid by the complainant from due date of

possession i.e. 17.11.2015 till the offer of possession.

The arrears of interest accrued till date of decision shall
be paid to the complainant within a period of 90 days
from the date of this order and thereafter monthly
payment of interest till the offer of possession shall be

paid before 10t of every subsequent month.

The respondent shall not charge anything from the

complainant whlch'-"s*-n” t;ﬁ:part of the space buyer’s

agreement.

The complalnant 1s dlrgg%ted td pay outstandmg dues, if

any, after ad]ustment of mterest fdr the delayed period.

lnterest on the delay ’payments fr:om the complainants

shall be charged at the prescrlbed rate of interest

@9.30% pa by the promotdﬁwﬁlch is the same as is

being granted to the complainant in case of delayed

possessxon charges

i

Complaint stands dlsposed of.

File be consigned to registry.

CEMh —=<
(Sarr&/ Kumar)

(Dr. K.K. Khandelwal)
(Member) (Chairman)

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 09.02.2021

Judgement uploaded on 10.07.2021
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