Complaint No. 3209 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 3209 0f2020
First date of hearing: 17.11.2020
Date of decision : 24.03.2021

Namit Kapoor
R/o: - 109, Munrika Vihar,
New Delhi- 110067 Complainant

1. M/s Ramprashtha Pro
Developers Private Li
2. Ramprashtha Devel

Both Having Regd.

Sector-44, Gurug Respondents
CORAM:
Dr. KK Kha Chairman
Shri Samir Kuma Member
Shri Vijay Kumar Member

1. The present complaint dated 12.10.2020 has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation
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of section 11(4)(a) of the Act wherein it is inter alia
prescrfbed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provisi|on of the Act or the Rules and regulations made there
under Ior to the allottee as per the agreement for sale
executed inter se.

Unit and project r¢

The particulars of unit details, sale consideration, the amount

paid by the compla

possession, detailed in the
following te
S.No.
1. D-223, Block-D
" of complaint]
2.
3.
4, 28 13
/[P: of complaint]
5. Payment plan Possession linked payment plan
[Page 49 of complaint]
6. Total consideration Rs.53,10,000/-
[as per payment plan Page 49 of
complaint]
7. Total amount paid by the Rs.47,73,000/-
complainant [as submitted by complaint page

no 20, of complaint not disputed
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by respondents in his

submission]
8. Due date of delivery of 28.06.2016
possession as per clause 11(a)
of the plot buyer agreement:
30 months from the date of
execution of agreement
[Page 40&41 of complaint]
9. Delay in handing over 4 Year 2 monthand 24 days
possession till date of this
orderi.e. 24.03.20
3. The particulars of the ely, “Ramprastha City” as
provided by the regis @ ch of the authority a as
under:
s P, § P
1.  Name of M/s Ramprastha Estates Pvt. Ltd.
2.
3. & 95, Gurugra
4.  Nature of Plotted Colony
5.  Whether project
6.
7.
8. Total no. of phases in N/A
which it is proposed to be
developed, if any
9. HARERA registration no. 13 0f 2020
10. Registration certificate Date Validity
05.06.2020 31.12.2024
11. Arearegistered 128.594 acres
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12.
13.

S.N.

Extension applied on N/A
Extension certificate no. Date Validity
N/A N/A
Licence related details of the project
DTCP license no. 44 of 2010 dated 09.06.2010
License validity/ renewal 08.06.2016

period
Licensed area

Ramprastha Housing Pvt. Ltd.
Others

sf{%ﬁ?ihrggrastha Estates Pvt. Ltd.

Name of
case
agree
marketi
entered
obtainin
Whether i
has been o
DTCP
Particulars Approval Validity
no and
date
Approved building plan N/A N/A
Environment clearance 10.05.2019 09.05.2026

Occupation certificate date  N/A
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Completion certificate date

Fact of the complaint

The complainant is an allottee of residential plot no. D-

3

(initial' allotted plot no. D-228) admeasuring approxima y

300 sq. yards in Ramprastha City, situated in Sectors 92 3

and 95, revenue es Wazirpur and M
Gurugfam.

The complainant respondent no. 1
advertised 1 and promi
business t lives o ts in deli
its real esta standards
agreed ti e launching
advertising any its and promi

will be completed

initially in

them. The respondents also assured to the consu
including the complainant that they have secured all
necessary sanctions and approvals from the approp
authorities for completion of the real estate project sol

them to the consumers in general.

ad
ng
ng
nd
nd

to

to

TS

te
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The complainant has submitted that the respondents
therefore used this tool, which is directly connected to
emotions of gullible consumers including the complainant, in
its marketing plan and always represented and warrantedz to
the coﬁsumers that the developed plots in the Ramprastha
City will be delivered within the agreed timelines.

The complainant has tted that somewhe in
the year of 2007, the re no. 1 through its mar  ng

& means appro

the pondent no. is

ential plot(s in

the project sell plot in e
proposed p also shown e
brochures and a of the said proj to

e allotment letter nd

would be iss ed

in

terms of the payment plan. Accordingly, the complai nt
after going through the detailed brochure of the said pro ect
and upon relying on the representations and warranti  of
the respondents and the brand value associated with e

respondent as a part of Ramprastha Group, book a
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residential plot of 300 sq. yard (approx.) in the project being
developed by the respondents for a total consideration of
Rs.31,20,000/- towards booking amount in following manner
during different times in 2007.

The cdmplainant has submitted that the respondent no. 1

also issued welcome letter dated 18.12.2013 congratulating

the complainant for p idential plot no. D-223 in
Ramprastha City and grovide the complainant a
serene surroun d living alo de
green leisu tment letter to
complai -223.

The comp the da of
booking and ad raised vari s
demands for the plainant towards e
sale conside lot no. D-223 and
complainant | those de

without any default or delay on their parts and have

fulfilled otherwise also their part of obligations as in
the plot buyer’s agreement. The complainant was and as
alwaysv been ready and willing to fulfill their pa of

agreement, if any pending. He had paid more than 90% o the
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total sale consideration to respondents for the said
resideqtial plot as demanded as on day.

That the respondents have committed grave deficiency in
services by delaying the delivery of possession and false

promises made at the time of sale of the said residential ot

and regarding obtaining the required approvals : m
statutory authorities, ts to unfair trade pract
which is immoral as wel . The respondents have so
criminally mi ey paid by e
complainant idential plot by
not delive timelines. e
responden arbitrarily by
inducing the ntial plot bas its
false and frivolo ntations about e

livery timeli
submitted it
ir,
wrongful, fraudulent manner by not delivering the develo
plots within the timelines agreed in the plot bu
agreement.
Relief sought by the complainant:

The complainant has sought following relief(s)
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II.

To direct the respondents to pay the interest at the rate
of 18% P.A. on the amount of Rs.47,73,000/- for the
said residential plot on account of delay in offering
possession from the date of payment till delivery of

physical and vacant possession of said residential plot.

To directing the respondents to handover the

300 sq. yards si rs 92,93 and 95, rever?ue
estates of village nd Mewka, Gurugram.
12. The responden 1.2020. On the
of  hearin ed to
responden oters about ‘the co ntion as alle
to have be 11(4) (a) of
Act to plead

D. Reply by theres

grounds.

1

The complaint filed by the complainant is not
maintainable and the Haryana Real Estate Regula ry
Authority, Gurugram, Haryana has no jurisd on
whatsoever to entertain the present compl nt

According to the respondent, the jurisdiction to
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11

iil.

entertain the complaints pertaining to refund,
possession, compensation, and interest as prescribed
under sections 12, 14, 18 and section 19 of the Act lies
with the adjudicating officer under sections 31 and

710f the Act read with rule 29 of the rules.

In the present case, the complaint pertains to the

alleged delay in deli of possession for which the
complainant h sent complaint under rule
28 of the Rules ng the relief of possession,
interest 18 of the said Act.
Therefo | f the respondents
tha City, at Sectors- 5, Gur
projects” and
regis plaint, if any, is
still req judicating o
under rule before this authority
compl €]
That ;;i na Real Estate

(Regulation and Development) amendment Rules, 2019
(hereinafter referred to as the “said am

rules”), the complainant has filed the present complaint
under the amended rule-28 (but not in the amended

‘Form CRA") and is seeking the relief of possession,
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iv.

Vi.

interest and compensation u/s 18 of the said Act. It is
pertinent to mention here that as the present complaint
is not in the amended ‘Form CRA’, therefore the present

complaint is required to be rejected.

That the POA, alleged to have been executed in USA, on

the basis of which the present complaint has been filed,

is neither attes the consulate General of
India/High Co India in USA nor it is
franked/stamped

That

any pro verification. In the
absence of with a proper verified

enacted for effective con
protect the interest of co
sector. RERA is not enacte
investors. As the said Act

consumer, therefore the d
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provided under the Consumer Protection Act, 1986 has
to be referred for adjudication of the present complaint.
The complainant is investor and not consumers and
nowhere in the present complaint has the complainant
pleaded as to how the complainant is consumers as

defined in the Consumer Protection Act, 1986 qua the

s

resident of 109 ihar, New Delhi- 11 7
(address mention plot buyer’s agreement nd
in the prese of 2435, West G
Street, , USA (add
menti 20, annex at
page -who never ad
any in wn personal se
and ha laint on false nd
frivolous

the respondent no.l

said project
e
rt
completion certificate by 31.12.2024 (as mentio at
the time of registration of the project with RERA . or
within such extended time, as may be extended by the
authority, as the case may be. However, as the
complainant is only a speculative investor and not

interested in taking over the possession of the said lot
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viil.

and because of slump in the real estate market, the
c‘omplainant has filed the present complaint on false
and frivolous grounds. It is apparent that the
complainant is a mere short term and speculative
investor who had the motive and intention to make

quick profit from sale of the said plot through the

plot due to gen , the complainant has now
developed an in raise false and frivolous
issues to ents in unnecessary,
protra on. The alleged
grieva in and motiv# in
slugg

That urisdiction to go
ignto the f the parties inter-
se in a

the respondents. Rather, the agreement that has been
referred to, for the purpose of getting the adjudication
of the complaint, is the plot buyer’s agreement dé}ted
28.12.2013, executed much prior to coming into force
of said Act or said rules. The adjudication of the

complaint for interest and compensation, as provided
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ix.

under sections 12, 14, 18 and 19 of said Act, has to be in
reference to the agreement for sale executed in terms
of said Act and said Rules and no other agreement. This
submission of the respondents inter alia, finds support
from reading of the provisions of the said Act and the

said Rules. Thus, no relief can be granted to the

complainant.
The responden tted that the prop ed
estimated time o over the possession of he
said plot onths from the
of ement ed
218.12. 12.2016 and ot
30 ent. Itisfu er
submi me period of 36
months force majeure
the com buyer’s nt,
of
he
§
3 that the all

s‘hall be entitled to claim the possession of the
apartment, plot, or building, as the case may be, as

the declaration given by the promoter under n
41'(2)(1)(C). The entitlement to claim the possessio or

refund would only arise once the possession has not
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Xi.

been handed over as per the declaration given by the
promoter under section 4(2)(1)(C). In the present case,
the respondent had made a declaration in terms of
section 4(2)(1)(C) that it would complete the proj by
31.12.2024 (as mentioned at the time of registrati  of
the project with RERA) or within such extended ti ne,

as may be extended by the authority. Thus, no cau  of

action can be sa en to the complainan ' in
any event to clai on or refund, along ith
interest an ght to be claime by
them.
The p ents h
obtai described
hereu
S. No Status
1. OC received
2. OC received
3.
Towerl, ], K, LM 400 OC recei
Tower H, N 160 OC recei
Tower-0O 80 OC recei
(Nomenclature-P) 640 0OC to
(Tower A, B,C, D, E, F, applied
G)
4. EWS 534 OC received
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5. Skyz 684 OC to be
applied
6 Rise 322 OC to be
applied
14. Cop  of all the relevant documents been filed

placed on the record. Their authenticity  not in d
Hence the complaint ed on basis of
ted documents ssions e by the parti

E. Jurisd n of

The ica ng rejectio
com t rejected.
autho well as sub
ju complaint for
the ns
E.I Territorial
15. As p ted 14.1
issu ng
H ry
Guru m shall be entire Gurugram for all

with ffices situated in Gurugram. In the resent case,
proj  in question is situated within the planning a
Guru District, therefore this a has com

terri rial jurisdiction to deal with the complaint.
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EIl  Subject matter jurisdiction

The respondents have contended that the relief regarding
refundl and compensation are within the jurisdiction of the
adjudicating officer and jurisdiction w.r.t the same does not
lie with the authority. It seems that the reply given by the
respondents is without gomg through the facts of the

complaint as the same is 1otally out of context. The
&;&wﬁ 2

complainant has nowhere sou ht the relief of refund and
o TYRITS

regarding compensatlon part the complamant has stated that
D AN\
he is reserving the rlght for compensatlon and at present he
IS5 7 gt wus e \
is seeking only delay possessmn céharges The authority has
complete ]urlsdlcnon to decide t the complalnt regarding non-
T AN I BRI B Ve
compliance of obhgatlons by the promoter as held in Simmi
W %%« LN !'E S ,-”
Sikka v/s M/s EMAA MGF Land Ltd. (complaint no. 7 of
oy ¥ I REDY”
2018) leavmg asnde compensatlon which is to be decided by

£ R
& ‘\Wﬂ %&" ;,: - \\.’ j\;};
o > &

the ad]udlcatmg offlcer if pursued by the _complainants at a

later stage. The said decision of the authorlty has been upheld
WQMJ; NN/ A\ VI

by the Haryana Real Estate Appellate Tribunal in its

judgement dated 03.11.2020, in appeal nos. 52 & 64 of 2018

titled as Emaar MGF Land Ltd. V. Simmi Sikka and anr.

The respondents have also filed an application under section

33 of the Indian Stamp Act, 1899 for impounding of the
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power of attorney filed by the complainant. The authority
observed that rule 28(2) of the rules provides that the
authority shall follow summary procedure for the purpose of
deciding any complaint. As per settled law, objection to the
document sought to be produced relating to the deficiency of

stamp duty must be taken when the document is tendered in

evidence and such o be judicially determined
before it is marked a However, while exercising
discretion jud ent of the cause of

justice for th

work out i

each case e rights
parties to m

to either of the gati

not followe
appropriate to consider the
which have been enumerated

the same is reproduced as under: -

“An Act to establish the Real Estate Regulatory Authori.  for
regulation and promotion of the real estate sector ' to
ensure sale of plot, apartment or building, as the case be,
or sale of real estate project, in an efficient and
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manner and to protect the interest of consumers in the real
estate sector and to establish an adjudicating mechanism for
speedy dispute redressal and also to establish the Appellate
Tribunal to hear appeals from the decisions, directions or
orders of the Real Estate Regulatory Authority and the
adjudicating officer and for matters connected therewith or
incidental thereto.”

From the above preamble, the intention of the legislature is

quite clear that the legislation is enacted to protect the

a mechanism for a s redressal system. It is also
pertinent to note is in addition to another
law in force a

objections raiised

egarding format

The respond s have further raise  ontention that the

AN IV
present compl as the complainpnt
¥
have filed the prese t is not in amended CRA
format. The a s

before the autllglj}t}{ r

There ;'slre 9 /(;fferent head%ings in this form (i) particular$ of
the complainant- have been provided in the complaint (i)
particulars of the respondent- have been provided in [the
complaint (iii) is regarding jurisdiction of the authority (iv)

facts of the case have been given at page no. 6 to 14 (v) rqlief

sought that has also been given at page 16&17 of compl#int
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wEHe W

20,

(vi) no interim order has been prayed for (vii) declaration
regarding complaint not pending with any other court- has
been mentioned in para 3 at page 19 of complaint (viii)
particulars of the fees already given on the file (ix) list of
enclosures that have already been available on the file.
Signatures and verification part is also complete. Although
complaint should have beﬁe_n-s.trlctly filed in proforma CRA but

Sk

in this complaint all the necessary details as required under
T T

.
CRA have been furmshed along with necessary enclosures.
u; . f t\ . m&@
Reply has also been ﬁled At thlS stage askmg complainant to
faf apfs WA R 9 b
file complamt in form CRA strl(.tly W1ll serve no purpose and
fmi <IN 0 L 131

4 D,

it will not vitiate the proceedmgs of the authorlty or can be
(S A IR N BB P
said to be dlsturbmg/vmlatmg any of the established
ViR B LN

principle of natural )ustﬁrce rather getting into technicalities
iy W P
~.~ag\;\%&%& L

will delay justice in the matter. Therefore the said plea of the
IAH ‘.*m l-]:' I| / nl :l ;.&

respondent with regard to re]ectlon of complaint on this

P % BB E

ground is also re]ected and the authorlty has decided to
AN RNW A RYERTE
proceed with this complaint as such.

F.II Objection regarding the complaint not signed and
'proper verified
The counsel for the respondents has raised contention that

the complaint is neither signed nor supported by any proper

affidavit with a proper verification. The authority observes
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that the complaint is signed by the complainant and his
counsel and affidavit is attested by the oath commissioner,
Gurugram on 06.10.2020. So the allegation of the respondent
is liable to be dismissed.

F.III  Objection regarding handing over possession as per
declaration given under section 4(2)(1)(C) of RERA Act
The counsel for the respondents has concluded that the

P

entitlement to claim refund would arise once

the possession has not iged over as per declaration
’ Y.,

given by the p

next questio respondent is
entitled to e time given to him authority at the
time of regi & 4 of the Act.
It is now se the Act and the
rules are also a roject and the

(o) of the rules.

required to be

Section 4(2)(1)(C) of the Act requires that while applying for
registration of the real estate project, the promoter has to file
a declaration under section 4(2)(1)(C) of the Act. The samg is

reproduced as under: -

Section 4: - Application for registration of real estate projects
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(2) The promoter shall enclose the following documents along
‘with the application referred to in sub-section (1), namely: —

(1): -a declaration, supported by an affidavit, which shall be
signed by the promoter or any person authorised by the
promoter, stating: — .......cceovuereenns

(C) the time period within which he undertakes to
complete the project or phase thereof, as the case
may be...."

24.
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fails to complete the project in declared timeline, then he is
liable for penal proceedings. The due date of possession as
per the agreement remains unchanged and promoter is liable
for the consequences and obligations arising out of failure in
handing over possession by the due date as committed by

him in the plot buyer’s agreement and he is liable for the

delayed possession ch ided in proviso to section
18(1) of the Act. The R ot contemplate rewriting of
contract betwee d the promoter. The
same issue bay High Court in
case titled n Pvt. Ltd. and

anr.vs Un rved as under:

“119. U he delay in handing

over ted from the date

entered into by the

promoter to its registration under

RERA. Under the RERA, the promoter is given

of project and
RERA does not
the flat

of complainant being investor _
The respondent has taken a stand that the complainant is the

investor and not consumer, therefore, they are not entitle# to
the protection of the Act and thereby not entitled to file the

complaint under section 31 of the Act. The respondents have

also submitted that the preamble of the Act states that the Act
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is enacted to protect the interest of consumers of the real
estate sector. The authority observed that the respondent is
correct in stating that the Act is enacted to protect the
interest of consumers of the real estate sector. It is settled
principle of interpretation that preamble is an introduction of
a statute and states main aims & objects of enacting a statute
be used to defeat the

ermore, it is pertinent to

a complaint against

or violates any

ulations made

the terms and

in question, it is

yer and they have paid

e promoters towards

moters. At this

allottee under the Act. The same is reproduced below for

ready reference:

“2(d) "allottee" in relation to a
. person to whom a plot,
case may be, has been all

or leasehold) or otherw

and includes the person

said allotment through
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does not include a person to whom such plot, apartment
or building, as the case may be, is given on rent;”

In view of abovementioned definition of "allottee" as well as
all the terms and conditions of the plot buyer’'s agreement
executed between promoters and complainant, it is crystal

clear that the complainant is allottee as the subject unit was

allotted to them by the The concept of investor is
not defined or referre . As per the definition given
under section 2 o ill be “promoter” and
“allottee” and having a status of
"investor". llate Tribunal in
its order da 6000000010557
titled as M, Pvt. Ltd. Vs.
Sarvapriya éhas also held that the
concept of investor ierred in the Act. Thus,

buyer’s agreement executed prior to coming into fo‘rce
of the Act 3
Another contention of the respondent is that authoritj is

deprived of the jurisdiction to go into the interpretation olT, or
rights of the parties inter-se in accordance with the buy?r's

agreement executed between the parties and no agree@ent
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for sale as referred to under the provisions of the Act or the
said rules has been executed inter se parties. The authority is
of the view that the Act nowhere provides, nor can be so
construed, that all previous agreements will be re-written
after coming into force of the Act. Therefore, the provisions of

the Act, rules and agreement have to be read and interpreted

harmoniously. Ho has provided for dealing
with  certain visions/situation in a
specific/particu tuation will be dealt
with in acco after the date of
coming in les. Numerous
provisions the agreements
made betw se e said contention
has been uphel gment of Neelkamal
Realtors Su ers. (W.P 2737
0of2017) wh

mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the promoter......

122. We have already discussed that above stated provisions
of the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retroactive
effect but then on that ground the validity of the
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provisions of RERA cannot be challenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even
framed to affect subsisting / existing contractual rights
between the parties in the larger public interest. We do
not have any doubt in our mind that the RERA has been
framed in the larger public interest after a thorough
study and discussion made at the highest level by the
Standing Committee and Select Committee, which
submitted its detailed reports.”

0

27. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Si in order dated 17.12.2019

the Haryana Real Estate Tribunal has observed-

discussion, we are of
of the Act are
tion and will be

Hence

ion as per

for sale the

terest/delayed

of interest as

sided, unfair and

on mentioned in the
ignored.”

28. The agree S 1ct except for

the

provisions e -ab the Act itself.

been executed in the manner that there is no scope left to

allottee to negotiate any of the clauses contained ther

the

ein.

Therefore, the authority is of the view that the charges

payable under various heads shall be payable as per

agreed terms and conditions of the agreement subject to

the

the
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condi on that the same are in with

plans  rmissions approved by e resp e
de ts/competent authorities are not in
con tion of any other Act, rules, instructi ns,
di ns issued thereunder and are not unreason or

exorb ntin nature.

G. Findi on the re

sought by nt: To direct
ts to 18% P.A.on e
of idential plot on
accou t of m the of
paym nt of
said
29. Inthe resent to conti ue
with p ion as
provi u ) of the Act.
18(1)

18: - Return of amount and

). If the promoter fails to complete or is unable to give
of an apartment, plot, or building,

Provided that where an allottee not intend to
withdraw from the project, he shall paid, by the
promoter, interest for every month delay, till the
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handing over of the possession, at such rate as may be
prescribed.”

30. Clause 11 of the plot buyer’s agreement (in short, agreement)
provides for handing over of possession and is reproduced
below:

“11. Schedule for possession

(a) “The company shall endeavour to offer possession of the
said plot, within thirty (30) months from the date of this
Agreement subject to timely payment by the intending
Allottee(s) of Total -Price, stamp duty, registration
charges and ~  nges due and payable
according to

(b)
(c)

(d) and payment

of

In of possession of

the the date of

ex of the expiry of

id 30(thirty)

') having made

all subject to the

term bring force

31. At the outset ent

in

and any other changes due and payable according to Fhe
payment plan. The drafting of this clause and incorporatioq’l of
such conditions are not only vague and uncertain but| so
heavily loaded in favour of the promoter and against the

allottee that even a single default by the allottee in mal{ting
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payment as per the plan may make the possession clause
irrelevant for the purpose of allottee and the commitment
date for handing over possession loses its meaning. The
incorporation of such clause in the plot buyer agreement by
the promoter is just to evade the liability towards timely

delivery of subject unit and to deprive the allottee of his right
o |

accruing after delay i This is just to commen# as
to how the builder h his dominant position
drafted such mi agreement and
the doted li
Admissibili pondents h ve
submitted t of handing r
the possessi months i.e. 36
months from th ot buyer agree t

be 28.12.2016 and t

t. As per cla

proposed to hand over the possession of the plot within 30
months from the date of execution of this agreement sub ect
to timély payment by the intending allottee(s) of total p ce,
stamp duty, registration charges, and any other charges ue

and payable according to the payment plan. The autho ty
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observed that in the said clause, the respondent has failed to
mention any expression w.r.t entitlement of grace period for
calculating due date of possession, therefore, the
promoter/respondent is not entitled to any grace period.

Admissibility of delay possession charges at prescribed
rate of interest: The complainant is seeking delay

possession charges at

to section 18 provides t an allottee does not intend
to withdraw Il be paid, by the
promoter, in , till the handing
over of po

has been

been reprodu

Rule 15. to section 12,

section 18 subsection (7) of
section 19

(1) Fi 12; section 18;

9, the “interest

at the rate e te Bank of India

marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.

34. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined

the prescribed rate of interest. The rate of interest so
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determined by the legislature, is reasonable and if the said
rule is followed to award the interest, it will ensure uniform
practice in all the cases. The Haryana Real Estate Appellate
Tribunal in Emaar MGF Land Ltd. vs. Simmi Sikka (Supra)

observed as under: -

"64. Taking the case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the

P 4

Buyer’s Agreement

promoter was enti @ 24% per annum
compounded at cceeding instalment for
the delayed pa Authority/Tribunal
are to safeg person, may be
the al rties are to be
The cannot be

undue advan his position and

to exp ibunal is duty
bound intent ie, to
in the real

estate t entered
into ed, unfair and
unreasonable nterest for delayed
possession. in the Buyer’s
Agreement which to the promoter to
paid. Thus, the

terms a t dated
09.05.201 unreasonable,
and the on the
part of terms and

not be final and
binding."
35. Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLR) as on date i.e.,, 24.03.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending

rate +2% i.e., 9.30%.
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36. The definition of term ‘interest’ as defined under section

37.

38.

2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be
equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default. The relevant
section is reproduced below:
“(za) "interest” mea interest payable by the
promoter or the a
Explanation. —For the
(i) the rate of the allottee by the
prom be equal to the rate
of i liable to pay the
al
(ii) to the allottee
received the
amount or
and the
shall
in payment to the
Therefore, inte yments from
complainant shall at the prescribed rate

is the same

possession charges.

On consideration of the documents available on record nd
submissions made by both the parties rega ing
contravention of provisions of the Act, the authori is

satisfied that the respondents are in contravention of e
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section 11(4)(a) of the Act by not handing over possession by
the due date as per the agreement. By virtue of clause 11 of
the agreement executed between the parties on 28.12.2013,
the possession of the subject plot was to be delivered within a
period of 30 months from the date of execution of this

agreement which comes out to be 28.06.2016. As far as grace

period is concerned, isallowed for the reasons
quoted above. Theref ue date of handing oFler
possession is 2 dents have failed to
handover po t till date of this
order. y, it _sis™« th lure  of the
responden bligations and
responsibiliti hand over the
possession withi Accordingly, the non-

D

the respond g@ i Q allottee shall be

P

<
e

=

paid, by the promoter, interest for every month of delay from
due date of possession i.e., 28.06.2016 till the handing over of
the possession, at prescribed rate i.e, 9.30 % p.a. as per
proviso to section 18(1) of the Act read with rule 15 of

rules.
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The allottee requested for fresh statement of account of the
unit based on the above determinations of the authority.
Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligatio ggon the promoter as per the
function entrusted to under section 34(f):
The respond to pay interest at
prescri month of d
from th date-of possession .06.2016 till
date of
The pro ion cha in
the accou t of the uni of
the allottee, tstanding against e
as
t the allo

less amount outstanding against the allottee then
balance delay possession charges shall be paid
adjustment of the outstanding against the allottee.

The arrears of such interest accrued from 28.06.201 till

the date of order by the authority shall be paid by e
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moter to the allottee within a pe of 90 days
te of this order and interest for month of
1l be paid by the promoter to the
the subsequent month as perrule1 ) of the rul
complainant is directed to pay ou tanding du
y, after adjustment of interest for the elayed
allottee by
promoter, in case charged at
p by
same

ble to pay

vii. ng from
the
charged by

being
t as per law settled by hon ~ Supreme

civil appeal no. 3864-3899/2020.

viii. promoters are directed to to the al

of account within one mo of issue of

{

order. If there is any objection by the allottee
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statement of account, the same be filed with promoters
after fifteen days thereafter. In case the grievance of the
allottee relating to statement of account is not settled by
the promoter within 15 days thereafter then the allottee
may approach the authority by filing separate

application.

40. Complaint stands disposed of.

41. File be consigned to registry.

W) s
(Sanér/ Kumar) (Vijay Kumar Goyal)
Member Member

CRMA—
(Dr. K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 24.03.2021

Judgement uploaded on 12.06.2021
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