HARERA
GURUGRAM Complaint No. 3121 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 31210f2020
First date of hearing: 17.11.2020
Date of decision : 24.03.2021

1. Mr. Anuradha Mutreja
2. Mrs. Namit Mutreja
Both R/o: - D-44, First Floor,
Saket New Delhi- 110017 Complainants

1. M/s Ramprashtha P
Developers Private

2. Ramprashtha Dev r
Both Having R
Sector-44, Gur Respondents
CORAM:
Dr. K.K Khandelwal Chairman
Shri Samir Kumar Member
Shri Vijay Kumar Goya Member

1. The present complaint dated 12.10.2020 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation
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of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the Rules and regulations made there
under or to the allottee as per the agreement for sale
executed inter se.

A. Unitand project

2. The particulars of ation, the amount
paid by the comp handing over the
possession, d n detailed in the
following tab§

S.No.
1. 417, Block-D
f reply]
2.
3. Date
4, Date 14
agree of reply]
5. Payment plan Possession linked payment plan.
[Page 73 of reply]
6. Total consideration Rs.55,65,000/-
[as per payment plan Page 73 of
reply]
7. Total amount paid by the Rs.49,83,000/-
complainants [as per receipt information page

no 25, 31&32 of complainant]
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8. Due date of delivery of 18.07.2016
possession as per clause 11(a)
of the plot buyer agreement:
30 months from the date of
execution of agreement

[Page 67&38 of reply]

9. Delay in handing over 4 years8 monthsand 6 days
possession till date of this
orderi.e. 24.03.2021

3. The particulars of the: ely, “Ramprastha City” as
provided by the regist ch of the authority are as
under:

1. 4 a Estates Pvt. Ltd.
2.  Name of
3. Location og & 95, Gurugram
4, plotted colony
5.  Whether p
ongoing
6.
7.

8. Total no. of phases in N/A
which it is proposed to be
developed, if any

9. HARERA registration no. 13 of 2020

10. Registration certificate Date Validity
05.06.2020 31.12.2024
11. Arearegistered 128.594 acres
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12. Extension applied on N/A
13. Extension certificate no. Date Validity
N/A N/A
Licence related etails of the project

1. DTCP license no. 44 of 2010 dated 09.06.2010
2. License validity/ renewal 08.06.2016

period
3.
4, Ramprastha Housing Pvt. Ltd.

Others

5.
6.
7.  Whether

has been

DTCP
1.
S.N. Particulars Approval Validity

no and
date

1.  Approved building plan N/A N/A

2. Environment clearance 10.05.2019 09.05.2026

3.  Occupation certificate date N/A
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Completion certificate date | NO

Fact of the complaint
The complainants are allottee of residential plot no. 417
(earlier allotted plot no. 442) block D admeasuring
approximately 300 sq. yards in Ramprastha City, situated in
Sectors 92, 93 and 9 tes of village Wazirpur
and Mewka, Gurugram.

t the respondent no.1

had adve ical and promising
business nts in delivering
its real

ol S

the targeted consumer a will be completed and

agreement whllc?’se

them. YThe res;ondents also assured to the consumers
including the complainants that they have secured all the
necessary sanctions and approvals from the appropriate

authorities for completion of the real estate project sold by

them to the consumers in general.
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The complainants have submitted that the respondents
therefore used this tool, which is directly connected to
emotions of gullible consumers including the complainants,
in its marketing plan and always represented and warranted
to the consumers that the developed plots in the Ramprastha

City will be delivered within the agreed timelines.

The complainants ha that somewhere in the
year of 2010, the rough its marketing and
inviting

the project sell plot in the

also shown the
of the said project to

t the allotment letter and

the complai upo ki amount in terms
of the payment pl%:i Accordingly, the céinplainant after going
through the detailed brochure of the said Project and upon
relying on the representations and warranties of the
respondents and the brand value associated with the

respondent as a part of Ramprastha Group, booked a

residential plot of 300 sq. yard (approx.) in the project being
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developed by the respondents for a total consideration of
Rs.55,65,000/- and in terms of payment pay made a payment
of Rs.21,00,000/- towards booking amount in following
manner during different times in 2010.

8. The complainants have further submitted that the aforesaid
booking was confirmed by the respondent by issuing
allotment letter an letter to complainants
regarding allotment of 17(earlier allotted plot no.

442), block D.

dated 29.12.2 r congratulating
the complai | plot no. D-417
(earlier all City and assured
to provide surrounding and

leisure valley.

payments ¢ ards the sale

ey

consideration of said residential plot no. D-417 and the
complainants have duly paid and satisfied all those demands
as per the payments schedule and plot buyer agreement
without any default or delay on their parts and have also
fulfilled otherwise also their part of obligations as agreed in

the plot buyer agreement. The complainants were and has
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always been ready and willing to fulfill their part of
agreement, if any pending. He had paid Rs.49,83,000/- i.e.
90% of the total sale consideration to respondents for the
said re;sidential plot as demanded as on day.

C. Relief sought by the complainants:

10. The complainants have sought following relief(s)

I.  Todirectthere y the interest at the rate
of 18% P.A. on t of Rs.49,83,000/- for the
said reside of delay in offering
posses nt till delivery of
physi residential plot.

II. To d handover the
po 7 (previous plot

situated in sector

village Wazirpur and

the
respondents/promoters about the contravention as alleged
to have been committed in relation to section 11(4) (a) of the
Act to plead guilty or not to plead guilty.
D. Reply by the respondents
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12. The respondents have filed an application for rejection of

complaint on the ground of jurisdiction along with reply. The

respondents have contested the complaint on the following

grounds: -

II.

The complaint filed by the complainants are not

maintainable and the Haryana Real Estate Regulatory

Authority, Guru

whatsoever to

entertain

possessi

na has no jurisdiction
the present complaint.
the jurisdiction to
ining to refund,

t as prescribed

9 of the Act lies

31 and 71of

Therefore, even though the project of the respondents

i.e., Ramprastha City, at sector-92,93&95, Gurugram is

covered under the definition of “ongoing projects” and

registered with this authority, the complaint, if any, is

still required to be filed before the adjudicating officer

under rule 29 of the rules and not before this authority
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R w

I1I.

under rule 28 as this authority has no jurisdiction
whatsoever to entertain such complaint and such

complaint is liable to be rejected.

That now, in terms of the Haryana Real Estate
(Regulation and Development) Amendment Rules,
2019 (hereinafter referred to as the “said amendment
rules”), the complai as filed the present complaint

under the amen

‘Form CRA’) and the relief of possession,
interest an s 18 of the said Act. It is
pertine present complaint

erefore the

present compldinth  been filed, is neither attested by

/High Commission of

without any authorization, is liable to be rejected on

this ground alone.

That the complaint is neither signed nor supported by
any proper affidavit with a proper verification. In the

absence of a signed complaint with a proper verified
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VI

and attested affidavit supporting the complaint, the

complaint is liable to be rejected.

That statement of objects and reasons as well as the
preamble of the said Act clearly state that the RERA is
enacted for effective consumer protection and to

protect the interest of consumers in the real estate

sector. RERA is not to protect the interest of
investors. As as not defined the term
consumer, t efinition of “Consumer” as
provided u

to bere present complaint.
The co t consumers and

mplainants are
er Protection Act,
plainants, who are

44, 1st floor, Saket New

72713 US (address mentioned in the POA dated
17.07.2020 annexed at page-21 and 22 of the
complaint) are investors, who never had any intention
to buy the plot for this own personal use and has now
filed the present complaint on false and frivolous

grounds.
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VIL

VIIL

Despite several adversities, the respondent no.1 has
continued with the development of the said project and
is in the process of completing the development of the
project and should be able to apply the occupation/part
completion certificate by 31.12.2024 (as mentioned at
the time of registration of the project with RERA), or

within such extended time, as may be extended by the

interested in session of the said plot
and estate market, the
comp

and

compl

investo ntention to make

plot through the

to resell the said

plainants have

e and frivolous

in unnecessary,

protracted, and frivolous litigation. The alleged
grievances of the complainants have origin and motive

in sluggish real estate market.

That this authority is deprived of the jurisdiction to go
into the interpretation of, or rights of the parties inter-

se in accordance with the plot buyer’s agreement
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signed by the complainants. It is a matter of record and
rather a conceded position that no such agreement, as
r:eferred to under the provisions of said Act or said
Rules, has been executed between the complainants
and the respondents. Rather, the agreement that have
been referred to, for the purpose of getting the
adjudication of the complaint, is the plot buyer

, executed much prior to

Act or said rules. The

adjudication for interest and

reference to the

of said Act and

is submission of

from reading

of the p :{A:amd the said Rules.

Thus, no reli

IX. The
es n of the
sa the date

of execution of plot buyer agreement dated 18.01.2014
which comes out to be 18.07.2017 and not 30 months
from the date of the agreement. It is further submitted
that the said proposed time period of 36 months is
applicable only subject to force majeure and the

complainant having plot buyer agreement, including
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but not limited to the payment of installments. This was

also provided in clause 11 of the plot buyer agreement.

That section 19(3) of the Act provides that the allottee

shall be entitled to claim the possession of the

apartment, plot or building, as the case may be, as per

the declaration given by the promoter under section

4(2)(1)(C). The enti

been handed ov
promoter

the
31.12
the

as may

any event to clai

S.No Project Name

1. Atrium

nt to claim the possession or

ce the possession has not

e declaration given by the

In the present case,

ion in terms of
the project by

f registration of
extended time,

. Thus, no cause of

the complainant in

refund, along with

No. of Status
Apartme

nts

336 OC received
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2. View 280 OC received
3. Edge
Towerl, |, K,L,M 400 OC received
Tower H, N 160 OC received
Tower-0 80 OC received
(Nomenclature-P) 640 OC to be
(Tower A, B,C, D, E, F, applied
G)
4. EWS ) 534 OC received
My £ 7%
5. 684 OC to be
applied
6. OC to be
applied
13. Copies of and
placed on ute.
Hence, the lese
undisputed docu made by the parties

E. Jurisdictionoft e

14. The applica ing rejection of

authority observes that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for

the reasons given below: -

E. 1 Territorial jurisdiction
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15.

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by The Town and Country Planning Department,
Haryana the jurisdiction of Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram District for all purpose
with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of

Gurugram District, therefqre thlS authority has complete
& &3 5

territorial ]urlsdlctlon to deeﬂ W}h the present complaint.

5

E.II Subject matter ]ur,lsdlctlon N
& ng ”\‘ﬁm":@jﬁk

The 1 respond;nts have contended that the relief regarding
,/ w*l“:; ) | L Y

refund and compensation are w1th1n thewjgrlsdlctlon of the
oy P AR B 121

adjudicating_ offlcer and ]urlsdlctlon w.r.t the same does not
| LAV BN BN B B o

lie with the authorlty It seems that the reply given by the

O™ # B 0
respondents is w1th0ut gomg through the facts of the

ik

complaint as the same is totally out of context. The

29 Bl B
&l . %‘% . o B a u g
complainant has nowhere sought the rellef of refund and
A B e 22 - " aF A Y

regarding comgensatlon part the complamant has stated that
he is reserving the rlght for compensatlon and at present he
is seeking only delay possession charges. The authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter as held in Simmi

Sikka v/s M/s EMAAR MGF Land Ltd. (complaint no. 7 of

2018) leaving aside compensation which is to be decided by
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the adjudicating officer if pursued by the complainants at a

later :sfage. The said decision of the authority has been upheld

by the Haryana Real Estate Appellate Tribunal in its

judgement dated 03.11.2020, in appeal nos. 52 & 64 of 2018
titled as Emaar MGF Land Ltd. V. Simmi Sikka and anr.

The respondents have also filed an application under section

for impounding of the

power of attorney fil mplainant. The authority

the rules provides that the

for the purpose of

objection to the

stamp duty ent is tendered in
evidence and su cially determined
before it is marked as However, while exercising

work out its own modality depending upon peculiar facts of
each case without causing prejudice to the rights of the
parties to meet the ends of justice and not to give the handle
to either of the parties to protract litigation. The authority
will not go into these technicalities as the authority follows

the summary procedure, therefore, the rules of evidence are
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not followed in letter and spirit. Further, it would be
appropriate to consider the objects and reasons of the Act
which have been enumerated in the preamble of the Act and

the same is reproduced as under: -

“An Act to establish the Real Estate Regulatory Authority for
regulation and promotion of the real estate sector and to
ensure sale of plot, apartment or building, as the case may be,

manner and to terest of consumers in the real

estate sector a an adjudicating mechanism for

speedy dispute also to establish the Appellate

Tribunal to

adjud.
From the a the legislature is
quite clear to protect the
interests of r and to provide
a mechanism | system. It is also
pertinent to note in addition to another
law in force o d

Findings on the objections raised by the respondents

§ 3 % g
. :

F.l Obje reg ing form pliant
The respondents have further raised contention that the

present complaint is not maintainable as the complainant
have filed the present complaint is not in amended CRA
format. There is a prescribed proforma for filing complaint

before the authority under section 31 of the Act in form CRA.
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There are 9 different headings in this form (i) particulars of
the complainant- have been provided in the complaint (ii)
particulars of the respondent- have been provided in the
complaint (iii) is regarding jurisdiction of the authority (iv)
facts of the case have been given at page no. 6 to 14 (v) relief

sought that has also been given at page 16&17 of complaint

(vi) no interim order has been prayed for (vii) declaration
'!::-u
R 8 A ae ey

regarding complaint not pendmg with any other court- has

é%‘ ?‘"&& o $ms’;§

\w&{‘& i

been mentioned in para_ 3 at page 18 of complaint (viii)

L

& Wé% Wﬁg% = L " xz‘é‘%w ok . W
particulars of the fees already glven on the file (ix) list of
B \

>

enclosures that have already been avallable on the file.

%an&‘_% 2 0 i §

Slgnatures and verlflcatlon par is also complete Although
2w % %/ 2 \J #
% i W
complaint should have been strlctly filed in proforma CRA but
% € “’2‘& §§ ! ﬁy My 4
3 E 9 &

in this complalnt all the _hecessary detalls as required under

mm&

i
S

%
*

CRA have been furmshed along w1th necessary enclosures.
M l «z

Reply has also been flled At th1s sta%e asking complainants

ot R

to file complaint in form (;RA strlctly w111 serve no purpose
%@M%‘w /A%«ﬁ‘* ﬁ?% 9%

and it will not vitiate the proceedings of the authority or can

be said to be disturbing/violating any of the established

principle of natural justice, rather getting into technicalities

will delay justice in the matter. Therefore, the said plea of the

respondent with regard to rejection of complaint on this
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20.

21.

22.

ground is also rejected and the authority has decided to
proceed with this complaint as such.

F.II Objection regarding the complaint not signed and
proper verified

The counsel for the respondents has raised contention that
the complaint is neither signed nor supported by any proper
affidavit with a proper verification. The authority observes
that the complaint the complainant and his
counsel and affidavit by the oath commissioner,

allegation of the respondent

F.IIl Objection regarding handing over possession as per

once the pos anded over as per

authority at the time of registering the project under section
3 & 4 of the Act.

It is now settled law that the provisions of the Act and the
rules are also applicable to ongoing project and the term

ongoing project has been defined in rule 2(1)(o) of the rules.
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The new as well as the ongoing project are required to be
registered under section 3 and section 4 of the Act.

Section 4(2)(1)(C) of the Act requires that while applying for
registration of the real estate project, the promoter has to file
a declaration under section 4(2)(1)(C) of the Act and the same

is reproduced as under: -

of real estate projects
(2) The promoter sha following documents along
with the appl sub-section (1), namely: —
(1): -a it, which shall be

authorised by the

undertakes to

as the case
The time “the possession is
committed relevant clause of
apartment
promoter regangji%n over.of p of the unit is
taken accordinﬁi);.‘ timeline in respect of

ongoing project by the promoter while making an application
for registration of the project does not change the
commitment of the promoter to hand over the possession by
the due date as per the apartment buyer agreement. The new

timeline as indicated by the promoter in the declaration
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under section 4(2)(1)(C) is now the new timeline as indicated
by him for the completion of the project. Although, penal
proceedings shall not be initiated against the builder for not
meeting the committed due date of possession but now, if the
promoter fails to complete the project in declared timeline,
then he is liable for penal proceedings. The due date of
possession as per th remains unchanged and
promoter is liable fo equences and obligations
ion by the due
date as comm t buyer agreement
ion charges as
provided in e Act. The same
issue has

titled as Neelkamal

le entered into by the
lits registration under
RERA. Under the provisions of RERA, the promoter is given
a facility to revise the date of completion of project and
declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat

purchaser and the promoter...”

F.IV  Objection regarding entitlement of DPC on ground of
‘complainant being investor.
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25. The respondent has taken a stand that the complainants are
the investors and not consumers, therefore, they are not
entitled to the protection of the Act and thereby not entitled
to file the complaint under section 31 of the Act. The
respondent also submitted that the preamble of the Act states

that the Act is enacted to protect the interest of consumers of

the real estate ority observed that the
respondent is correct that the Act is enacted to
protect the in real estate sector. It

t preamble is an

ms & objects of

enacting a ble cannot be
jons of the Act.

any aggrieved person

’f‘%ql%ﬁfperusal of all the
PV

S

peo

regulations @
J

terms and conditions of the plot buyer’'s agreement, it is

N

revealed that the complainants are buyer and they have paid
total price of Rs.49,83,000/- to the promoter towards
purchase of an apartment in the project of the promoter. At

this stage, it is important to stress upon the definition of term
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allottee under the Act, the same is reproduced below for
ready reference:

“2(d) "allottee" in relation to a real estate project means the
person to whom a plot, apartment or building, as the
case may be, has been allotted, sold (whether as freehold
or leasehold) or otherwise transferred by the promoter,
and includes the person who subsequently acquires the
said allotment through sale, transfer or otherwise but
does not include a person to whom such plot, apartment

all the terms and the apartment buyer’s
agreement ex d complainants, it
is crystal clea allottee(s) as the
subject uni promoter. The
concept of i in the Act. As

Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And
anr. has also held that the concept of investor is not defined
or referred in the Act. Thus, the contention of promoter that
the allottee being an investor is not entitled to protection of

this Act also stands rejected.
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F.V Objection regarding jurisdiction of authority w.r.t.
buyer’s agreement executed prior to coming into force
of the Act

Another contention of the respondent is that authority is
deprived of the jurisdiction to go into the interpretation of, or
rights of the parties inter-se in accordance with the

apartment buyer’s agreement executed between the parties

and no agreement for rred to under the provisions
of the Act or the said n executed inter se parties.
The authority is of Act nowhere provides,
nor can be so agreements will be

Therefore, the
have to be read

if the Act has

nce with the Act

and the fgérce of the Act and
i
the rule ‘save the provisions

of the agreements made between the buyers and sellers. The
said contention has been upheld in the landmark judgment of
Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others.

(W.P 2737 of 2017) which provides as under:

“119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
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mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the promoter.....
122. We have already discussed that above stated provisions
' of the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retroactive
effect but then on that ground the validity of the

Parliament is h to legislate law having

retrospective dffect. A law can be even

framed to affect existing contractual rights

r public interest. We do

not have a at the RERA has been

27.

Hence

inc as per

the t for sale the

allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”

28. The agreements are sacrosanct save and except for the
provisions which have been abrogated by the Act itself.

Further, it is noted that the agreements have been executed
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in the manner that there is no scope left to the allottee to
negotiate any of the clauses contained therein. Therefore, the
authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and
conditions of the agreement subject to the condition that the

same are in accordance with the plans/permissions approved

by the respective d s/competent authorities and
are not in contraventi other Act, rules, statutes,
instructions, di are not
unreasonable

G. Findi mplainant.
Relief so To direct the
respondents of 18% P.A. on the
amount of Rs.49 residential plot on

from the date of

nt possession of

In the present complaint, the complainant intends to continue
with the project and is seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

30. Clause 11 of the plot buyer’s agreement (in short, agreement)

EA
i

provides for handing over: of-possession and is reproduced

below:
possession of the said
plot, the date of this
by the intending
A tion charges and
a to the payment

pla

(b)

(c)
(d) ion and payment of

to offer of possession of the said
date of execution of

grace period of 6

subject to the

Agreement ) and bring force majeure circumstances,

31. At the outset it is relevant to comment on the preset
possession clause of the agreement wherein the possession

has been subjected to timely payment by the intending

complainant of total price, stamp duty, registration charges

and any other changes due and payable according to the
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payment plan. The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so
heavi‘.ly loaded in favour of the promoter and against the
allottee that even a single default by the allottee in making
payment as per the plan may make the possession clause
irrelevant for the purpose of allottee and the commitment
date for handing over. loses its meaning. The

incorporation of such e plot buyer agreement by

of his right

time of handing over
the possess 5
month§ from the &Z;te of execution of plot buyer agreement
dated 18.01.2014 which comes out to be 18.01.2017 and not
30 months from the date of the agreement. As per clause
11(a) ;of the plot buyer's agreement, the promoter has

proposed to hand over the possession of the plot within 30

months from the date of execution of this agreement subject
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to timely payment by the intending allottee(s) of total price,
stamp duty, registration charges, and any other charges due
and payable according to the payment plan. The authority
observed that in the said clause, the respondent has failed to
mention any expression w.r.t entitlement of grace period for
calculating due date of possession, therefore, the
promoter/ respondentg;ﬁséfj to any grace period.

n charges at prescribed

rate of inte

does not intend
to withdrav e paid, by the
, till the handing

be prescribed and it

has been prescribed e 15 of the rules. Rule 15 has
Rule 15. to section 12,
section (7) of

section 19]

(1)  For the purpose of proviso to section 12; section 18;
and sub-sections (4) and (7) of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.
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34. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined

the prescribed rate of interest. The rate of interest so

determined by the legislature, is reasonable and if the said

rule is followed to award the interest, it will ensure uniform

practice in all the cases. The Haryana Real Estate Appellate

Tribunal in Emaar

observed as under: -

"64. Taking the

bound to take into considerati

estate

into

L respect;tothe
z ¢ry vayitus o
Y give sweeping

vs. Simmi Sikka (Supra)

he allottee was only

per annum

legislative intent i.e., to
in the real

t entered

unfair and

t for delayed

the Buyer'’s

promoter to

cancel the allotment and forfeit the amount paid. Thus, the
terms and conditions of the Buyer’s Agreement dated
09.05.2014 are ex-facie one-sided, unfair and unreasonable,
and the same shall constitute the unfair trade practice on the
part of the promoter. These types of discriminatory terms and
conditions of the Buyer’s Agreement will not be final and

binding."

35. Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short,
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MCLR) as on date i.e., 24.03.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending
rate +2%i.e, 9.30%.

The definition of term ‘interest’ as defined under section
2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be
equal to the rate of ch the promoter shall be
liable to pay the allo of default. The relevant

section is reprod

“(za) "in payable by the
promoter
Expla
(i) allottee by the
| to the rate
to pay the
al
(if)  the r to the allottee
shall received the
amount he date the amount or

is refunded, and the

9.30% by the respondents/promoters which is the same as is
being granted to the complainant in case of delayed
possession charges.

On consideration of the documents available on record and

submissions made by both the parties regarding
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contravention of provisions of the Act, the authority is
satisfied that the respondents are in contravention of the
section 11(4)(a) of the Act by not handing over possession by
the due date as per the agreement. By virtue of clause 11 of
the agreement executed between the parties on 18.01.2014,
the possession of the subject plot was to be delivered within a

ate of execution of this

agreement which co 18.07.2016. As far as grace
periodlis conce isallowed for the reasons
quoted, abov of handing over
possession have failed to
handover p t till date of this
order. A ilure of the
respondents/p obligations and
responnlsibilitﬁiwg/swgs to hand over the
possession rdingly, the non-
compliance

read with proviso to section 18(1) of the Act on the part of
the respondent is established. As such the allottee shall be
paid, by the promoter, interest for every month of delay from
due date of possession i.e., 18.07.2016 till the handing over of

the possession, at prescribed rate i.e., 9.30 % p.a. as per
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proviso to section 18(1) of the Act read with rule 15 of the
rules. '
The allottee requested for fresh statement of account of the

unit based on the above determinations of the authority.

Directions of the authority

Hence, the authority he s this order and issues the
following directions unde 37 of the Act to ensure

compliance of obligati n the promoter as per the

functio’n entrus section 34(f):
The res interest at the
prescri month of delay
from th 07.2016 till the
date ofh
The promoters possession charges in

sufficient compliance of this order.

If there is no amount outstanding against the allottee or
less amount outstanding against the allottee then the
balance delay possession charges shall be paid after

adjustment of the outstanding against the allottee.
|
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The arrears of such interest accrued from 18.07.2016 till
the date of order by the authority shall be paid by the
promoters to the allottee within a period of 90 days from
date of this order and interest for every month of delay
shall be paid by the promoters to the allottee before 10t
of the subsequent month as per rule 16(2) of the rules.

to pay outstanding dues,

if any, after adj interest for the delayed
period.

The rate e allottee by the
prom charged at the
prescri by the
respo e same rate of

be liable to pay the
allottee, in the delayed possession

charges

complainants which are not the part of the agreement,
however, holding charges shall not be charged by the
promoter at any point of time even after being part of
agvreement as per law settled by hon’ble Supreme Court

in civil appeal no. 3864-3899/2020.
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viii. e promoters are directed to furnish to the allottee
tement of account within one month of issue of this

. If there is any objection by the allottee on

statement of account, the same be filed with promoters

after fifteen days thereafter. In case the grievance of the

allottee relating to statement of account is not settled by

promoter wi then the allottee
ly approach rity by filing separate
plication.
41. Comp
42. File
Goyal)
M ber

Judgement uploaded on 12.06.2021
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