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& GURUGRAM Complaint No. 6623 of 2019
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 6623 0f2019

First date of hearing: 15.01.2020
Date of decision : 04.02.2021

Inderjeet Khurana
R/o0: C-17, Ram Dutt Enclave,
Uttam Nagar, New Delhi Complainant

Gurugram Haryana 12%003 ’;‘% zf ”‘ --% Respondent
w e ’ f -{'\’
CORAM: [/ -\

Dr. K.K. Khandelwal | N s Chairman
ShriSamirKumar® § ¢ | ¥ | In § <! Member
‘s. "g I i | | j .;:‘;vgg

APPEARANCE: ' . F &

Shri Anil Chhabra <, | Advocate for the complainant

Shri C.K. Sharma & Dhruv Dutt cGVYY”

Sharma “e-AdvOcates for the respondent
zg' ‘%« ?r'w QQ@BDER\$ 2% J

1. The present complalnt dated 24 T2 2019 has been filed by the
complamant/ allottee in Form CRA under section 31 of the Real
Estate (Regulation and Development) Act, 2016 (in short, the
Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be respensible for all
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obligations, responsibilities and functions to the allottees as

per the agreement for sale executed inter se them.

The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay period, if any, have been detailed in

the following tabular form:

S. No. | Heads -/ . |Information
1. Project name ando The Leaf, Sector 84,
‘ Gurugram.
Projectarea o /1y\4 . “}11.093 acres
Nature oﬁthe pm]ECt v 'f‘&"“g _ Gtoup Housing Complex
. e ~[BT'0f 2011 dated 16.09.2011
Llcense %lid/renewed upto ; 1§ §9 2019
Name oled’ensee f? ) *Shiva Profins Private Limited
= HRERA e r‘e stefed/ not Rgglstered vide no. 23 of
reglsteé " i nww@f 2%19 dated 01.05.2019
License valld freheW'eduuptg*ﬁ 31.12.2020(extension
| received on 20.01.2020)
6. Unit no... - ”%C Tower no. 2
¥
.%nge 17 of complaint]
7. Unit rrfeasurmg b 1 ¢, 1575 sq. ft.
Date of Allotment Letter | 10.09.2012
[Page 17 of complaint]
9. Date of execution of flat|18.10.2013
buyer’s agreement
[alleged by the complainant
as well as respondent]
10. Total consideration as per | Rs.87,81,750/-
applicant ledger dated

21.01.2020 at page 28 of reply
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11. Total amount paid by the|Rs.71,16,872/-

complainant as per applicant

ledger dated 21.01.2020 at

page 28 of reply
12 Building plans were revised | 13.11.2013

on [As admitted by the

respondent in para 6 page 2 of
reply]

13. Due date of delivery of|18.12.2016

possession as per clause 8.1 (a)

of the said agreement i.e. 36

months from the date of signing

of this agreement (18: g‘?@i@’o‘]

plus 3 months grace&%ﬂ. d

[Page 19 of reply]™"| .f‘“".f -
Note: Both the complam‘%nf gnd%t[he respé’hdent failed to annexed the
BBA. The respond%nt and th b
executed betwee&hé’ partles on 18.10. 2@ atpage 11 para (c) of the
complaint and a;,\page 25 para (f) %che reply. Therefore, the due date
will be calculaf‘ed from the. allege‘d“datea 18.10.2013. Also,
reproduce the. possession clause 8. 1(a] formgthe BBA at page 19
para 9 of reply. y \r’ 1 f it :r 4 ;ﬂ,.,. _ﬂ,fm i

3. As per clause 8 1ta) of the sald agreement ‘dated 18.10.2013,

i T Qmww

the possession ofthe unit in. quest{on ‘was to be handed over
within a perlod of 36®mo;;ths blus anonths grace period from
the date of sngm%g of flat buyer s*agreement which comes out
to be 18.12. 2016 Clause 8. ’l(a) of: the flat buyer s agreement

is reproduced below:

“8. Possession

8.1 Time of Handing over the Possession

(a) Subject to terms of this clause and subject to the Flat Buyer(s)
having complied with all the terms and conditions of this
Agreement and not being in default under any of the provisions
of this Agreement and complied with all provisions, formalities,
documentation etc, as prescrided by the Developer, the
Developer proposes to hand over the possession of the Flat within
a period of thirty six (36) months from the date of signing of this
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Agreement. The Flat Buyer's agrees and understands that the
Developer shall be entitled to a grace period of 90 days, after the
expiry of 36 months, for applying and obtaining the Occupation
Certificate in respect of the Group Housing Complex”

The complainant submitted that they signed flat buyer’s
agreement on 18.10.2013 and as per clause 8.1 of the said
agreement the possession of the unit was to be delivered
within a period of 36 months from the date of execution of the

agreement and the respoﬂdent_failed to deliver the possession

till date. Further, the reég r?q

e 'ﬁhas illegally charged PLC of

W}*

Rs. 2,43,000/- @ Rs”’150/-fﬁewsq ftand additional PLC of Rs.

1,62,000/- @ I-'fs 100/*{‘9_;.'5} Etm éﬁ:él{ ; ‘en there is nothing
unique about tﬁ;;catlon %;i« 2“:_

The complamgii'lt furthezé submltted“thétwjhé respondent has
claimed resei. gd &C{;)al;i(m‘g s?t gh'i;; exorbitantly to Rs.

3,50,000/- ignori %h%fgpt%fha__ eser _\.ed car parking charges

g GWV 7

charge is part of commo‘n area@fﬁr whlch respondent cannot

A

charge any B"%mgw‘*charges ﬁ(}d{ ac" of cost from the

complamant.e H’énce,. this cqmpTamt for, t%e following reliefs:

| ‘%\

St

i. Direct the respondent to pay interest for the alleged
delayed possession to the complainant.
ii. Direct the respondent to handover the possession of the

unit in a habitable form with all amenities immediately.
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iii. Direct the respondent to pay the amount of GST service
tax, VAT charges, car parking charges , PLC and club
membership charges.

iv. Direct the respondent to withdraw Rs. 51,488/- illegally
charged on account of interest from the complainant.

6. On the date of hearing, the Authority explained to the

respondent/promoter ab : 'ge\contraventlon as alleged to

-ﬁJ‘i‘f

7. The respondeftwcoﬁnt e

grounds: g;' _f__; Fa8d WO

i. Thaton gl 9;09 2012 thecorgplalna?t vy:is allotted unit no.
it i

e i

2C, 2BHI§ Qaw%ng angapp]rm’umte?sgper area of 1575 sq.
O

Charges (EpC) of Rs 355/ Per sq ft Infrastructure
: H

......

Development Charges (IDC) of Rs! 33/ per sq. ft. to be
payable as per the payment plan and and the complainant
was aware of the said charges at the time of signing of the
agreement dated 18.10.2013 . It is submitted that the
total sale consideration of the flat booked by the

complainant was Rs. 87,81,750/-. However, the total sale
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consideration amount was exclusive of the registration
charges, stamp duty charges, service tax and other
charges which are to be paid by the complainant at the
applicable stage. It is submitted that the complainant
agreed that the payment will be made as per the payment
plan (construction linked payment plan). It is submitted

that the complalnant*defaulted in making payments

respondent had as per the terms of thi%%allotment and flat

- | % %é ™ = .
buyer’s’ a“greementr also ssued a-final notice dated
& éy 1 § [l gx b F;

06.12. Zﬁfg to. the! {:eimplaurr‘ant.§
.

< oV

}g&% 3

g;?%

: »
ii. That the comp Ri_ an fui‘ther«'éoncea’]ed the fact that on

pay theues l%n tlrne and requsted for waiver off

1 N‘»wg { ._‘

interest. Tl;:;t desplte the assurance, the scomplamant kept
on defaulting in making the payments on time. That again
on 05.02.2016 the complainant wrote a letter to the
respondent that he is shortage of funds and again

requested for waiver off interest.
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The complainant filed the written submission on 28.09.2020
wherein the complainant has reiterated and asserted the facts
of the complaint only.

The respondent filed the written arguments on 08.10.2020 in
which the respondent states that there is a huge outstanding
amount to be paid by the allottees which has resulted in

alleged delay in handmg ove;' of possesswn to the allottees. It

is further stated that du &gg?*‘fffe ‘money crunch created by the

i}} s R
allottees by not makmg tlmefyfpayments and in order to meet

‘%

the gap for cost Qf completlon bf ’the @I‘OJect arisen on account

,es: &w&

&-‘ ,g _"' va‘j; ki !

of non- paymept/default in’payment ofﬂnstallments by the
allottees, the respondent approached SWAMIH INVESTMENT
FUND -1 [Sp%cgal wlpdow for Com@pletlon of Construction of
Affordable and Mld Income Housmg Pro;ects) which has been
registered resxdéntlaldevelépments gat are in the affordable
housing / m1d fmiicomé category, are networth positive and
requires last mile fundmg to complete construction. It has a
target corpus of Rs. 12,500 Crores with a green-shoe option of
Rs. 12,500 Crores. The SWAMIH INVESTMENT FUND - I vide
their letter dated 23.07.2020 has sanctioned an initial amount
of Rs. 110 Crores which may extend upto Rs.166 Crores if

required to complete the project. The company had already
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completed all the formalities and the First Trench had already
been disbursed to the Respondent company in the month of
September, 2020 and the same is being infused into the project
for speedy construction. As per the condition of the fund
sanctioned the entire amount of the fund shall be utilized only
in completion of the project under the observation and

monitoring of the agency deployed by the SWAMIH FUND in

various reasons and-n

r ‘r"a'a

“to deIay on the part of the

allottees, NGT n‘t{nf:}g:ati%ns{» 6@ id=19/] pandemlc etc., recently
,?' - ey N

the work had’ e sstarted-andiis gomg or% in fu]l swing and would

gy - i | 1 = B
be complet'e’d‘." éefore 30062021 wfﬁ11n the timeline

committed befﬁéﬂRERA Gurﬁgram Y4/

% _ &

Copies of all %\Qréj[bvant

l-\)}"’" =y

placed on the recc;rd Their’ authent1c1ty is not in dispute.

o
&

hments have been filed and

W e,

mplauéli‘j;'i c:;m be rtiecl' ed o}n&the basis of these
' SAS I AV

undisputed docurglents

H é!§ %

The Authorlty on 'the-basis of ' 1nfbrmat10n and other

Hence, the

submissions made and the documents filed by both the parties,
is of considered view that there is no need of further hearing
in the complaint.

The Authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the
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promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. leaving aside compensation which is to be decided by the

Adjudicating Officer if pursued by the complainant at a later

stage.
On consideration of the circumstances, the documents and
submissions made by the parties regarding contravention as

per provisions of rule ZQ[‘%}ﬁyi}e Authorlty is satisfied that the

the present complalnt ?th!e complainant as well as the

%W ol '?"3:_» ‘1.‘

gl W
th ﬂaté‘bhyer s agreement on

respondent falled to pred.,,cef 5

% s”
record but bgth, the respondent and t@egeognplamant alleged

that the flat buyer s agreement exeggte between the parties

on 18.10. 2013 et page 11 para (c) of the complalnt and at page

25 para (f) of%he reply Therefore, fthe due date will be

f g L\
calculated from the’“alleg’ed éﬁecutlon of said agreement
dated 13.10;30?‘3. By virt ffclaﬁs,g 8. 1(&; of the flat buyer’s

agreement executed bet\eeen the partles on 18.10.2013,
possession of“the booked unit wasﬁ”‘toébe delivered within a
period of 36 months plus 3 months grace period from the date
of signing of flat buyer’s agreement. The grace period of 3
months is allowed to the respondent due to exigencies beyond
the control of the respondent. Therefore, the due date of

handing over possession comes out to be 18.12.2016. As such
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this project is to be treated as on-going project and the
provisions of the Act shall be applicable equally to the builder
as well as allottee.

With respect to the relief of GST, the complainant is at liberty
to approach the appropriate competent authority.

With resect to the relief of car parking charges , PLC and club

membership charges, fc___he:‘-‘é’g;hgrity observed that as per

3 "-.".f 2
o

S0 gt. and.in respect of car parking
{ lr

allotment letter dated 1 the complainant accept to

pay the PLC of Rs. 250 per

+¢.}

charges and clubﬁnegb%rsli‘p tha‘rges gothlng is mentioned in

S &x@g@:

i e

the allotmentéiéfter and’ both the partles falled to annexed the

fa_

complete BBA byt the at page 32 Qf complamt schedule of
i ‘“ “1 b ,g*

payments e&whnch’coﬂstxfutes hke, /
g‘ f:& 2_ w '

“Right to use car parkin chaggg,wb?ug membersh:p fee, power
S L

"%\ .t-ym

- ng
backup, IFMS, stamp duty Reglstration charges shall be payable

extra at the tin n@ over ﬁf possesswn‘.’

And, at page .

0 . 7 of repIy paymel;t plan has been annexed
by the respondent whereall the chargesare duly listed and the
same payment plan has been signed by the complainant.

Accordingly, it is the failure of the promoter to fulfil his
obligations, responsibilities as per the agreement dated
18.10.2013 to hand over the possession within the stipulated

period. Accordingly, the non-compliance of the mandate
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contained in section 11(4)(a) read with section 18(1) of the
Act on the part of the respondent is established. As such
complainant iss entitled to delayed possession charges at rate
of the prescribed @ 9.30% p.a. w.e.f. 18.12.2016 till offer of
possession plus 2 months as per section 18(1) of the Act read
with rule 15 of Rules. Section 19(10) of the Act obligates the

allottee to take possession of the subject unit within 2 months

ation certificate. The allottee

from the date of receip?"-‘rff

comes to know about*;ﬁ& %@%Cﬁlpt of occupatlon certificate, on
AL 4
the date he ﬁreczel\ge?% the letfép fog foer of possession.
-V 4 m@mé'ﬁﬁ

Therefore, muthe mterest of! natural Jus’%c;e the complainant is

given 2 monthS§ time from the date Qf oﬁfer of possession. This

§ ‘§ V

2 months’ of r@so“nable tlmeils bemg gfve'n to the complainant
- O

keeping in mmd that %eyen_é : lﬁimatlon of possession
N4 m—- N\ /

’ 8’ -«2

practically he has to arrange a lot of logistics and requisite

=
()

documents 1nclgdmg bg;%o% lim teﬂ ﬁgog inspection of the
| L SAS W @%

completely ﬁmshed unlt but-this. s subject to that the unit
being handed-over atw éhe Eytlrne of ta;lél;lg“possesswn is in
habitable condition. However, the occupation certificate is not
received by the promoter and nor the respondent has offered

the possession of the unit in question to the complainant. It is

further clarified that the delay possession charges shall be
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17

payable from the due date of possession i.e. 18.01.2017 till the

expiry of 2 months from the date of offer of possession.

Hence, the Authority hereby pass the following order and issue

directions under section 34(f) of the Act:

i.

il.

iii.

iv.

The respondent is directed to pay the interest at the

prescribed rate i.e. 9.30 % per annum for every month of

delay on the amount paxd by the complainant from due

complama”'t ﬁlthm 90 ays frorn the date of this order

and theré‘affer monghlyipag' en §f’ 1nterest till offer of
}f 5

g 4t 1R g

I
possessxon pius 2 months shall be: @g before 10t of each
subsequen‘hgnon }i 2; : ;;?3 Sgw

‘%%

lent..sh @nof charég anythmg from the
complal;;:t Wh:cg is nét?&rt ofL tﬁé fti{lyer s agreement.

Interest on the due payments from the complainant shall
be charged at the prescribed rate @ 9.30% by the
promoter which is the same as is being granted to the

complainant in case of delayed possession charges.

18. Complaint stands disposed of.
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19. File be consigned to registry.

14 e
(Samir Kumar)

(Dr. K.K. Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated : 04.02.2021

JUDGMENTUPLOADEDON 11.10.2021

GURUGRAM
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