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GURUGRAM Complaint No. 271 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. 1 27102020
Date of first hearing: 14.02.2020
Date of decision : 23.02.2021

Nandita Singh
R/o T-22/10, DLF Phase-II,
Gurugram-122040
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APPEARANCE:  \J2poiedil o ¥/

Shri Karan Sehgal ~ Advoca'te for the complainant

Shri Gagan Sharma dvocate gr the respondent

1. The present complamt dated 16 01 2020 has been filed
by the complainant/allottee under section 31 of the
Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real

Estate (Regulation and Development) Rules, 2017 (in
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short, the Rules) for violation of section 11(4)(a) of the
Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities
and functions to the allottees as per the apartment
buyer’s agreement executed inter se them.

2. The particulars of the project, the details of sale

T
consideration, the amO'nt pa1d by the complainant,

'\iﬁ.; :
date of proposedfh 1d é over the possession, delay
gmﬁam

period, if any,wpa'vgiibgfn detalled in the following

tabular fffrm 4

1. | Name ga@ﬂ locatlon of the "?ﬁé Ifernhlll" in Village
pro;ecg . NS B Mewka, Sector 91,
%, AR

2, Pro;ect%fg'a L | 14%12 acres

3. | Nature o?l;hé prg‘ ect | | Py Rldennal Project

,1"’

4, DTCP license no.* %'-_; RE h‘:;% 48 of 2010 dated

4 =

e | 21.06.2010

DTCP license validity statas | | | 20.06:2016

Name ofélic%néee""‘ ' Z|'SRP Builders
5. HRERA : reglstered/ t Reglstqred vide no. 392 of
reglsteredf A I\ /201% [Phase-I]
& 389 0of 2017
[Phase- I1]

RERA registration valid up to 31.12.2019 [Phase-]]
31.12.2020[Phase- 1]

6. Date of allotment letter 20.06.2011
[Page 37 of complaint]
7. Unit no. 0704-C-12A02,
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[Page 42 of complaint]
Unit area 1618 sq. ft.
Payment plan Construction linked plan
[page 65 of complaint]
10. | Date of execution of flat buyer | 10.07.2013
agrecment [page 40 of complaint]
11. | Total consideration Rs. 46,09,050/-
[as per schedule payment at
‘“fw"""“‘z . | page 65 of complaint]

12. | Total amount paid'by. th Rs. 25,03,783/-

complainant Wi [as per averments at page
“7 e, | 28 of complaint]

13. | Date of dellverywﬁ pd éégiop '10.01.2018

(Clause 5. 1 48 month’s iéfqﬂ'
months gréce erlodgrom ate

of execution rﬁ’j agreement gr (N stet calculated from the

commencement of construction date of flat buyer

of the éartwular tower in Wthh a gement as failed to

the sai uq%m@ located I ;\._I prov1de the date of
whlchevervis%later) % ‘ e%mmencement of
VAN | ’ ccmstructmn)
‘gz m -‘v i ;. A
14. | Delay in handingoyer- §years 1 month 13 days

possession till date of dec;tsmﬁgw
i.e.23.02.2021 —

~ ‘iﬁgﬁ' . 3 Eg - §§ = = .'-.1! g .1;}

' B B4 BL LS

§ § i.d A %Zk_f i

A. Brief facts of the complamt

s

3. The complalnant submlttedxthat the éomplamant kept waiting
for the agreement however; the respondent company on one
pretext or other never sent the copy of the agreement. It is
pertinent to mention here that during the time, when the

complainant was eagerly waiting for the builder buyer
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agreement, the respondent company raised several demands,
strictly as per the plan opted by the complainant. However, the
complainant, unaware of the malafide intention and
considering the delay in getting the agreement signed a normal
delay kept making the payments, as and when demanded by

the respondent company. &

4. The complainant submitte

IR
e WA

the complainant where@p th ‘,;;:omplamagt voiced her concerns

Lt ‘3. ;
" J-i T i . ¢ iR
[ . N B #g@?
regarding delay 1Q dehverywof the' possesglon, unilateral terms
“‘ g& ’ | H T alg § \W

and condltlorgs of ‘the bu1lder Buyer agreement and several

aware of the sa1d mall’s and duty bound to reply to the same,

o
: .sﬁi

choose to avoid the sameﬁgswg]fgg;ﬁin further harassment of the
complainant. _' M% /R B B B A

gL ') ¥ A S B B V.

i
L o

5. The complamant“submlfted thalwt°°° :che complamant was left with
no option but to ;top makmg any further payment till the
issued raised by her gets resolved, since under no
circumstances these unreasonable demands can be accepted by

the complainant, it’s her hard-earned money. Complainant vide

reply dated 04.04.2018 to the legal notice dated 06.03.2018,
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considering the above-mentioned acts and behavioral pattern
of the respondent company and the on-going delay in handing
the occupational certificate/completion certificate of the
above-mentioned unit, apprised the respondent company that
she shall not make any payment to the respondent company

until the above mentlon\alnltp,along with the occupation

certificate is handed over;~t it the.‘;}eomplalnant Further, it was

NGNS
also apprised that thwoﬂ}p;aigal& 15\@130 not liable to pay
V £ f" iiﬂ "% wga;g .
afore mentlonegd payment[demar;ds madeeby the respondent
é & Jqaud HOd g_ & 3
company till the final dlsposal of-the lssugs raised by the
f{:?i% f i i " i\;. it %’ .

«N 1} :\_

complainant in se_veral ;malls and alsé m pard 5 of the reply to

A € i; i |

the legal notice g“ent by the respondent company

o y
o b y
¥y -

6. The complainant suletted “thatwlf is borne out that the
respondent COmpanﬂgaddellbgratelylandw111fully harassed
the complamant with[a) view to cheat Fhe complainant and

AW IAS .?""\ I\
thereby cause unlawful gain to themselves and unlawful loss to
the complainantAs per clause 5.1 of the said agreement dated
10.07.2013, the possession of the unit in question was to be

handed over within a period of 48 months plus 6 months grace

period from the date of execution of agreement or from the
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date of commencement of construction of the particular
tower/block in which the said unit is situated whichever is
later. Both the parties failed to provide the sufficient document
pertains to the date of commencement of construction.
Therefore, the due date of possession calculated from the date
of flat buyer agreement_en@_’;‘;g};er;___due date comes out to be

10.01.2018.

.-@.:;

the payment pslan’s avallable th:h the respdndent company was

o =
« 0
’§

handed over: to the complamant iand accordingly, the

i

4 3 1 s.s
complainant, after conmdg;emg the flhanmal constrain, was

@ — &
J %@ &
iF

pleased to opt for the- cgpstructlon Jink plan. The same was
communicated._Itogthe;_;g:gsp'ogdent& co’mfﬁanyé_and accordingly, it
L -8 v & wp | w- j -

was represented to the compl_amant that within a week a

C
o

5

builder buyer agreement shall be sent to the respondent
wherein the understanding and representations made by the
respondent company shall be written down in details so as to

give a clear picture qua the booked unit.

B. Relief sought by the complainant.
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Direct the respondent to hand over the unit

alongwith the interest towards delay in handing over

of the unit;

C. Brief facts of the respondent.

The respondent contests the complaint on the following

grounds:

i

il.

Qfémt .filed by the complainant is

That instant com lai

false, frwoloUs, bd?eless and *ngthmg but gross abuse
of the §pro;:e"ss of law and thls Ld Authority. It has

w

been ﬁled withthe sol.e purpose ‘of harassing and
extractmg unlawful gams frggm ‘the respondent
comp%ny It is submltted that the mam intent of the
leglslatgre in gnactment of t ﬁhe“REBA Act, 2016 was to
provide rellef to : aggrie@ed buyers/customers

however, same cannot “be mlsused by wishful
buye;;/éastomers to ;:;;m-tmst the builders into
extract;mg unlawful gams and wrlggle out of their
contractual . llablhty Also. before ‘arriving at any
decision this Hon'ble Authority is mandated to apply
the principle of natural justice and take a just and
valid decision on the case at hand.

The present complaint is liable to be dismissed as the
same has been filed without any valid or tenable cause

of action. The conduct of the respondent has been in
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consonance with the terms and conditions agreed
between the parties and the complainant is trying to
wriggle out of her responsibility by making false and
baseless allegations against the respondent company.

It is submitted that the present complaint has been
filed prematurely well before the agreed date for

handover of possession of the flat/unit in dispute.

That seeing the ﬁow,gturn in the real estate market

the com 1a1nant iww W1111n to make further

plnarg g iing
payments agamst;the p"i'ovmonally allotted unit and
’W .l'f A i, v

has approached tl'}rs

X

oA
.feprnedf Authonty to extract

refund o?’” the depomted*?amount«z and other unlawful
gamsg frgm the respondent %company That the

complamant has ﬁled the present gt:omplamt prior to

arlslng,\of aqy cause of actlon in ffs favour or against

¥
3 e&.

the responder}f L f; ;«J
That the complamant approached the respondent
booklng of a unlt in the "Fernhlll Pro]ect at Gurgaon,
Haryana .éof the respondenh kcompany by filing
application form dated 26.05.2011.

Based on the representation made by the complainant
in the aforesaid application, a flat/unit no. C-12A02 in
Tower-C, Phase-1 of the project was provisionally
allotted in name of the complainant for a total sale

consideration of Rs.53,37,150/- and an allotment
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letter dated 28.07.2011 was duly issued in name of
the complainant in this regard. Thereafter, a flat buyer
agreement dated 10.07.2013 was executed between
the parties stipulating all the relevant terms and
conditions therein.

That due to delay in sanctioning of the building plan,
license etc, on account of environmental clearance

issues, increased: F{}R an’d other technical issues, that
;ﬁ»@"” e ’

were beyond thelreafo?laoble control of the respondent
company, the- m&%ﬁqiﬁﬁ of the tower-H consisting
of the provwlonalfy allotted uplt of the complainant
commenceg some tlmes later than the date of

executiorgof the FBA =1
It is Pe”i*tf’nept to mentlon th‘g'gpost issuance of the
license fof developmeﬁt of ! G the | project by the
concerned agthorltles, the' respondent also got issued
layout plan and zonlng plen end the respondent was
fully committed to) complete, tl:lee:i project on time.
Howef‘reéétﬁ‘e_Eor%%t%’u&fioh zi’nsd' de\'yz«eirlopment activities
of them prolect came §0 a standstlll due to a
Government notlflcatlon whereln the Government
notified some part of the project to be covered under
newly notified green belt. That due to this
environmental notification hindrance the project got
delayed and only after great persuasions and follow

ups the issue got resolved and respondent could move
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ahead with the construction and development work.
The license dated 21.06.2010, show cause notice
dated 17.05.2013, approval letter dated 04.06.2013 &
03.12.2013, letter dated 03.12.2013 & 27.05.2014,
request letter dated 22.07.2014 and environmental
clearance letter dated 17.10.2014 were issued for the
present matter.

viii. That on the presé@e@g\%ﬁt&the Phase 1 of the project

el :
stands almost com;pl_’eteq; with construction work of

4
b

Phase 2 also, gomg on, It is* submitted that out of total

14 [fourteen) tovge; "”’:'prwenéy and Tower-P along

with llfgicllltles*are' 'fl}l‘ly con%pleted and occupancy
certlﬁlcajce has also been applleém for the same. The
Tower-C ln whlch the flat c;f the apphcant is there is
almost complete It is pei‘tlnenf to mention herein that

payment by the Q%mplalnant and the complainant by
way of present case;ns trylng 1;0 take advantage of its

ot »ﬁ;vz S %_ﬁ‘ b e a :?g Mi:
own wrong . A S AR /
ix. That éthew handover of pqssessmn of the unit to the

complalnant was also sub]ect to complete payment of
the basic sale price and other charges due and payable
upto the date of possession according to the payment
plan applicable to him/her (Clause 4.3). That timely
payment of the installment amount was the essence of

the contract however, the Complainants have failed to
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honour the same. That out of total sale consideration
of Rs. 53,37,150/- of the unit/flat, only a sum of
Rs.25,03,784/- has been received by the Respondent
Company despite repeated requests and reminders to
the Complainant towards the same. That on one side
the Complainant refused to pay the total sale
consideration and on the other hand he is alleging

et
|

delay in handove "of possessmn of the unit which

shows malaﬁder-ﬁén _-m;ll -will on part of the
SRR

Complamanﬁ;. | f "

w9 wﬁd '(_;,%?3” f{ : \\&:‘f‘ -'“:___& ’ s%.; 4 .\I%‘;_

.' Ly
:s

That t_he responaent compan)? bas a so got the project
reglsfe?edé under RERA, rHaryana as per RERA
Guldelines and norms wherein a RERA registration
Certxﬁc%afge da\red 22 12 2017VV\Easw1§sued for Phase - 1
of the prOJect has been duly 1ssued in favour of the

respondent companx g

That the complamant is Fully aware of these facts

Mvw

MW,. :

however aflegedly feellng aggrieved by the alleged
delay’ in development and ha%dover of the unit the
complainant went ahead and filed the present
complaint making baseless allegations against the
respondent company.

It is submitted that delay in sanctioning of the
building plan, license etc, on ground of environmental

clearance issues, increased FAR and other technical
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issues, was beyond the reasonable control of the
respondent company and now the respondent
company has got all the clearances, licenses, plans in
place. Further, in terms of the said FBA it cannot be
said that the respondent company has breached any
terms or conditions agreed between the parties and

that there is any delay in handover of possession of

unit to the complai 1ants.
the terms of the %?% stjll?subswts and the respondent

company 1@ coﬁ%tually liable, obligated and

x"- e

commm;gd f.o cor?xplet’ ' g

={1e}co§§tructlon work of the

%, %‘@o@ L1

% - by N
prolect and‘ handgver the possessmn of the subject

!%2% .
unit comglete in all respect to the complamant
«ﬂi% a2 Bl ] <

AV EEREERNIY
j{,;“ “\3 . i B l.:-ré% g
J
4

3§ L ¢
1 &r ] : by ’; _f “

8. The authority has completel ]urls%lctlongto decnde the complaint
regarding non- comphapi:e L‘)f gﬁhgatwns by the promoter as
held in Simmi S:lf}ta i'z/s M/::MAAR ééMGF Land Ltd. leaving
aside compensatﬁn ENhICﬁ%lS fo be decidéﬁ by the adjudicating

& \ e
§

officer if pursued by t the col;nplalnants at*‘a later stage.

D. Findings of the authority.
Issue: Whether the complainants are entitled to delay
possession charges? if so, at what rate of interest and what

period?
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9. The present complaint has been filed seeking delay possession
charges as provided under the proviso to section 18(1) of the
Act and hence the complaint is maintainable. Sec. 18(1) proviso

reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartmen ;,\éplot or bui!ding, —

...........................

Provided that wh re g

withdraw from, fﬁf\eﬂprﬁ}egg he shall be paid, by the
promoter,wmt&e?[est* _or‘:every mogth of delay, till the
handing’ oyén of th" i Posse’s%lgn é’g&such rate as may be

prescr‘ibed ¥

i

%Zf‘f

e 4h R ) |
12l (NI NI
10. Clause 5.1 ofthé agbuyeragreemen; is. rgproduced below:

‘s"

p, 20

W

“Subject tfo Clause 5.2 and further subject to all the
buyers/allot‘teesé of the ﬂats%m: tjle said Residential
project makmg mmay payment the company shall
endeavour uto § complete “the~ deve lopment said
Residen tial ;_-ra}ect and: the sald Flat. as : far as possible
within 48-(Forty.Eight). months w:th an extension
period of 6 (Six) months from the dage of execution of
this Agreement or from the date of commencement of
construction of the particular Tower/Block in which
the said unit is situated subject to the building plan

whichever is later.”

iy On consideration of the circumstances, the documents
and other record and submissions made by the parties and

based on the findings of the authority regarding contravention
Page 13 of 16




HARERA
2 GURUGRAM Complaint No. 271 of 2020

as per provisions of section(11)(4)(a) of the act, the Authority
is satisfied that the respondent is in contravention of the
provisions of the Act. By virtue of clause 5.1 of the flat buyer
agreement executed between the parties on 10.07.2013,
possession of the unit in question was to be handed over within

a period of 48 months plus 6 months grace period from the

date of execution of_"é‘ ',nt or from the date of

commencement of constrt&ct‘ipr}q} g? f the particular tower/block
P Jgi’a
in which the said unit is, 51t 'ted whlchever is later. The grace
y é;é-w ‘.'.')zf":;&" L
period of 6 rr}d@;;thg Ais allpwe ;io'k thg ‘respondent due to

e
e é __g&

exigencies beyond the control of the | resgondent Both the

P { 3@ )
& 0

parties failed to’ pr0v1de the sufﬁqient document pertains to the

b

date of commencé*’mentéof constructlon. ﬁ'herefore the due date
T ML ¥ A

of possession calculated from the@date Qf ﬂat buyer agreement

N

%
and the due date comes out to ﬁbe 10 01.2018. As such this
cj?‘ r]l ) % § = I 3 ’%3 _“‘

of the Act shall be appllcable equally to the builder as well as
allottee. s i et "

iZ. On the date of hearing, the Authority explained to the
respondent/promoter about the contravention as alleged to

have been committed in relation to section 11(4)(a) of the Act

to plead guilty or not to plead guilty.
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13. Accordingly, it is the failure of the promoter to fulfil his
obligations, responsibilities as per the flat buyer agreement
dated 10.07.2013 to hand over the possession within the
stipulated period. Accordingly, the non-compliance of the
mandate contained in section 11(4)(a) read with section 18(1)
of the Act on the part of the respondent is established. In this
case, the respondent has nbt foered the possession of the unit
to the complainant till date %%f%ugh the complainant is entitled

at rate of the prescribed @

to delayed possessjo’p gnteresjt"!

f'.. ?

i
9.30% p.a. w.e. f flO 01 2018?;111_th offémof possession as per

irs - t e

&

provisions of sec,tlgn 18(1) of the;Act read w1th rule 15 of the

Rules. | | % | ! % ]
14. Hence, the Authorlty hereby pass the following order

and issue dlrectxo%isls under sectwf??é(f] of?ihe Act:

“ ~o§

i. The respondent 1s“3d1rected to pay the interest at the
prescrLBed r_ate le‘ 9 .30 _/6 pr;annffm for every month
of delay 'on the amount pald by Ehe complainant from
due date of pgo%ssessmn 1e$ iOI Oi "2018 till the offer of
possession.

ii. The arrears of interest accrued so far shall be paid to the
complainant within 90 days from the date of this order

and thereafter monthly payment of interest till offer of
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possession shall be paid before 10th of each
subsequent month.
{ii. The complainant is directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.
iv. The respondent shall not charge anything from the

complainant which is not part of the flat buyer

agreement.

v. Interest on the du; /ments from the complainant

shall be cha;ged at g‘le prescyibed rate @ 9.30% by the
,;?3&,@"}: ':'}“&ﬂv\ Q
promoter Wthh is the same ‘a@ 1s %emg granted to the

complaman‘ts in case of delayed posgesswn charges.

._- yiri? i

£ m &

18. Complalnt stands dxsposed of ¥ <
§ “ Qg ;aw &

16.  File be consxgned to reglstry. /A

. Ve azw
I[: EBMM

O, ey - >

» & L |
. & | sipe g #
i Q =

(Sam&'l{umar) e (Dr K.K. Khandelwal)
Member | | | ™y ¥ I} Chairman
Haryana Real statg RegulatoryA thority, Gurugram
Dated: 23.02:2021 1)1 [/ ~M AN

i = | : .a 5 | i — ”J g“lf % 4
yL VAN AR TR’

Judgement uploaded on 08.06.2021
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