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APPEARANCE:
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1. The present complaint dat .2079 has been filed by the

complainants/allottees ul ion 3L of the Real Estate

[Regulation and Dgvelopment) ,Act, 201,6 (in short, the Act):nt) ,Act,
:-t l: : :i ,.-. 

_

read with rule 28 of the Haryana Real'Estate (Regulation and

Development) Rules,201,7' [in short, the RulesJ for violation of

section 1,1,(4)(aJ of the Act wherein it is inter a/ia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or

the rules and regulations made there under or to the allottee

Complaint No. 5557 of 2019

7. G. Findings on the relief sought by the complainant 23-30

B. I{. Directions of the authority 30-32

Advocate for the complainants
Advocate for the respondent

ORDER

A.

2.

i

as per the agreement for salb executed inter se.

The particulari of unit, sale consideration, the amount paid by

the complainants, rdate of proposed handing over the

possession, delay period, if any, have been detailed in the

following tabular form :

S.No. Heads Information

1. Unit no. 160L, 16th Floor, Tower B

PageZ of32
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3. The particulars of the project namely, "Rise" as provided by the

registration branch of the authority are as under:e 
,i

Complaint No. 5557 of 2019

[Page t7 of complaint]

2. Unit measuring 1.825 sq. ft.

3. Allotment letter 2t.05.2012

[Page 13 of complaint]

4. Date of execution of apartmen
buyer agreement

L6.70.20L3

[Page B & 15 of complaint]

5. Payment plan Construction linked plan

[as per Schedule of payment
annexure- II Page 3B of complaint]

6. Total consideration Rs.87,t3,721/-

[as per schedule of payment page
no 38 of complainant]

7. Total amount
complainants

Rf 49-,s6,546 /-
{a$.p;br receipt informati on ann ex.

Rl,Zpage 68 of replyl

B.

agreem'ellk3goe;zois

I Page 27 d 
9......o 

ihpla i nt]

30.09.2015

9. Delay in h;rnding orr'er
oossession till date of this order
I

i.e.24.03.202t

5 years 5 months and24 days

Proiect related details

1,. Name of the promoter Ramprastha Promoters & Developers
Pvt Ltd

2. Name of the project RISE

3. Location of the project Sector 37C, Village Gadauli Kalan,

Gurugram

4. Nature of the project Group Housing Colony

Page 3 of 32
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5. Whether project is new
or ongoing

Ongoing

6. Registered as
whole/phase

Phase

7. If developed in phase,
then phase no.

2

B. Total no. of phases in
which it is proposed to
be developed, if any 

,,

5

9. HARERA regis#
no. ".*

atir 78 of 20L7

10. Registration certifi

,i

:

Validity

30.06.2019

1,1,. Area registered

72. HARERA erxtension
certificate no.

0B of 2O2O

13.
detail

ate Validity

0n
9

30.L2.2020

Licence related details of the project

1. DTCP license no.
I

9 3 of 2 o,rplp "d[te d Le.02.2008

2. License validity/
renewal periocl

3. Licensed area 60.511Acres

4. Name of the license
holder

Ramprastha Builders PW Ltd and 1,1

others

5. Name of the
collaborator

NA

6. Name of the
developer/s in case of

NA

Page 4 of 32
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development
agreement and/or
marketing agreement
entered into after
obtaining license.

7. Whether BIP
permission has been
obtained from DTCP

NA

Time schedule for commencement of the proiect

L. Date of commencement I zO.oo.zooo
of the project 

I

e-i{
Details of sta

, i.]xJ

r.ry approvals obtained

s.N. Validity

7. Appr(
, .t:li- .r j 1l'il

vp"d,building plan L2.04.20L2 ,,L1.04.20t7

2. Envir rnment clearancr 21.0t.2010 20.01..2015

3. [a] 0ccup
date

.+ir- -,;-+id LIUIT L,gI LI

Tower No.
.u,,rI 

+,, .

Tower U, V, W, X,Y,Z G+L3th

(b) Occupation certificate
date

113.02.20L8

Towet" No. a FloorS
I

Tower I, J, I(, L, M G+19tt

(c) Occupation certificate
date

13.02.2020

Tower No. Floors

Tower H, N, O G+1gttt

Convenient shopping GF

Page 5 of 32
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Complaint No. 5557 of 201.9

4. Completion certificate
date

NA

B. Fact of the complaint

4. The complainants have submitted that the respondent gave

advertisement in various leading Newspapers about their

forthcoming project na prastha "The RISE" in sector

37, Gurugram promisi vantages, like world class

amenities and timely ecution of the project etc,

Relying on th given by the

respondent Garg & Mrs.

Pooja Garg ring 1825 sq.ft.

i.e. in afo t for total sale

consideration cludes BSP, car

parking, IFMS, PLC etc. and the

ffiHARERA
ffiGURUGRAM

complainan

respondent

,68,932f- to the

t dates.
d"-'.j ) ,o**1 -r\5. The complaiqantil,,"hfld{fllrther' submitted that apartment

buyer's agreement the respondent had allotted a unit/flat

bearing no B-1601 on 16e floor in tower-B having super area

of 1825sq. ft. to the complainant. That as per para no.15[a) of

the apartment buyer agreement, the respondent had agreed to

deliver the possession of the flat latest by September 2015 as

Page 6 of32
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per the date of signing of the apartment buyer's agreement

dated L6.L0.2013 with an extended period of 4 months.

The complainants have submitted that he had regularly visited

the site but was surprised to see that construction work is not

in progress and no one was present at the site to address the

queries of the complainant. It appears that respondent has

played fraud upon the The only intention of the

respondent was to ts for the tower without

completing the ala-fide and dishonest

motives and i the complainant.

That despi

all the dem

despite repea

personal visits o

tely payment of

the said flat and

r phone calls and

ndent has failed to

C.

7.

deliver the possession'EPttfer'flll6tted flat to the complainant

within*,rr,ffio&ffiWk&,

I. To direct the respondent to handover the possession of

the flat along with prescribed interest per annum on

compounded rate from the date of booking of the flat.

On the date of hearing the Authority explained to the

respondent/promoter about the contravention as alleged to

Page7 of32
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have been committed in relation to section LL(4) [a) of the Act

to plead guilty or not to plead guilty.

Reply by the respondent

The respondent has filed an application for rejection of

complaint on the ground of jurisdiction along with reply. The

respondent has contested the complaint on the following

grounds.

I. The complaint complainants is not

maintainab I Estate Regulatory

Authori no jurisdiction

plaint. Accordingwhatso

to the entertain the

complai , possession,

compensa bed under sections

L2, 1.4, 18 and of the Act lies with the
'?;?, it:li1" i .I it 'L iil' ,i,itt

adj u d i cati n$. qffiier,lp hd e f $e cti d,[s;8 1: an d 7 1, r ead wi th

rule 29 of the rules.

II. In the present case, the complaint pertains to the alleged

delay in delivery of possession for which the

complainants have filed the present complaint and is

seeking the relief of possession, interest, and

compensation u/s 18 of the said Act. Therefore, even

though the project of the respondent i.e., "RISE"

Page 8 of32
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Ramprastha City, Sector-37D, Gurgaon is covered under

the definition of "ongoing projects" and registered with

this authority, the complaint, if any, is still required to be

filed before the adjudicating officer under rule 29 of the

said rules and not before this authority under rule 28 as

this authority has no jurisdiction whatsoever to

entertain such complaint and such complaint is liable to

be rejected.

III. That now, in terms na Real Estate [Regulation

es, 2019 fhereinafter

ent rules"), the

have filed plaint under the

CRA' and is

interest and

ns as well as the

that the RERA is

e n a cte dffi 
[9 :rlry:,., 

#ff 
Fr,,ffi fif 1e ;t,," 

n a n d to p ro te ct

the interest of consumers in the real estate sector. RERA

is not enacted to protect the interest of investors. As the

said Act has not defined the term consumer, therefore the

definition of "Consumer" as provided under the

Consumer Protection Act, t9B6 has to be referred for

adjudication of the present complaint. The complainants

Complaint No. 5557 of 201.9

and Develo

referred

compl

amend

seeking

compensa

Page9 of32

ry.
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are investors and not consumers and nowhere in the

present complaint have the complainants pleaded as to

how the complainants are consumers as defined in the

Consumer Protection Act, 1,986 qua the respondent. The

complainants, who are already the owners of House No.

25/4, Block-25, East Patel Nagar, New Delhi (address

mentioned in application form and

apartment buyer ) are investors, who never

had any in ent for their own

personal nt complaint on

false

V. Despi pondents have

contin
r

project and are in

the process'

and should be able

ction of the project

ation certificate for
:h

the apartment in q
'f:"P;,if"'W,t 

I o n c e rtr n c ate t o r

,'#::ri Aff?'VO (as menti o n ed

at the,ffi[;pruqtioti$f 
ffi?W}of 

registration of

the project with RERA) or within such extended time, as

may be extended by the authority, as the case may be.

However, as the complainants were only short term and

speculative investors, therefore they were not interested

in taking over the possession of the said apartment. It is

apparent that the complainants had the motive and

Page 10 of 32
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Complaint No. 5557 of 20t9

intention to make quick profit from sale of the said

apartment through the process of allotment. Having failed

to resell the said apartment due to general recession and

because of slump in the real estate market, the

complainants have developed an intention to raise false

and frivolous issues to engage the respondents in

unnecessary, pro frivolous litigation. The

alleged grievance plainants has origin and

motive in sl t.

That th jurisdiction to go

into th parties inter-se

in acco yer's agreement

signed b ffered to him. It is

a matter of ed position that no

such agreement, as to under the provisions of
.

said Actl;'pllsrqja';ules, has.,,bdrdn executed between the

comnlaffi 
*ffi''|n.'# .$fitr 

n*et]r 
;r, 

th e agreem ent

that has been referred to, for the purpose of getting the

adjudication of the complaint, is the apartment buyer

agreement dated 16.1,0.20L3, executed much prior to

coming into force of said Act or said rules. The

adjudication of the complaint for interest and

compensation, as provided under sections L2, L4,18 and

retation of,

Page tL of32
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19 of said Act, has to be in reference to the agreement for

sale executed in terms of said Act and said Rules and no

other agreement. This submission of the respondents

inter alia, finds support from reading of the provisions of

the said Act and the said Rules. Thus, in view of the

submissions made above, no relief can be granted to the

complainants.

VII. The respondent su t out of the total amount

paid by Rs.75,68,932/- only

Rs.73,2 'ards the sale

78/- is towards

the se the statement of

Complaint No. 5557 of 20t9

proposed estimated

consid

"..ountW
VIII. The respon

time 
"t4ffi.?:#'16;'

i.e., Seplery"b er ' ,2

3L.OL.\OG, is applicable only ;-trbjerc!;to force majeure

and the complainants having complied with all the terms

and conditions and not being in default of any terms and

conditions of the apartment buyer agreement, including

but not limited to the payment of instalments. In case of

any default/delay in payment, the date of handing over of

possession shall be extended accordingly solely at the

e[ the o.';:fr:-l#n o,[,,:n. said apartment

Otr 5 , +, ryHro--?yslq,which comes to

Page LZ of32
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respondent's discretion, till the payment of all

outstanding amounts and at the same time in case of any

default, the complainants will not be entitled to any

compensation whatsoever in terms of clause 15 and

clause t7 of the apartment buyer agreement.

That section 19[3) of the Act provides that the allottee

shall be entitled session of the apartment,

be, as per the declarationplot, or building, as

given by tion 4(2)(l)tC) The

entitlem refund would only

,nded over as per

r under section

4t2) (r) ( ndent had made

a declaratio ItlltC) that it would

as 30.0@ 
#Fea:p#u'f#fqk#n 

be said to have

arisen to the complainants in any event to claim

possession or refund, along with interest and

compensation, as sought to be claimed by them.

The projects in respect of which the respondent has

obtained the occupation certificate are described as

hereunder: -

complete the projeCt by 30.06.2019 a_nd has also applied

Page 13 of 32
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10. Copies of i

placed on

Hence, the

undisputed

complaint No. 5557 of 2019

e basis of these

by the parties.

E.

L7,

a. rrtho.'i ur'

The application ui the i'esl .ent regarding rejection of

complaint on g,.tLi,,d of' jL,. , :tion stands rejected. The

authority observ'.i ,-rrat iL r. :rritorial as well as subject

matter jurisdictiorr Lo adjuiiit ,re present complaint for the

reasons given bc,.ru,.

S. No Proiect Name No. of
Apartments

Status

1. Atrium 336 OC received

2. View 280 OC received

3. Edge

Tower I,l, K, L, M

Tower I-1, N

Tower-0

[Nomencl
(Tower

c)

400
160

BO

640

OC received

OC received

OC received

OC to be

applied

4. 534 OC received

5. Skv;. OC to be

applied

6. Rise 322 OC to be

applied

i

.,1

of all the rclevanl cr.':r:

on the rccord. Thcir arti

** lrL #*€ laa@3

ry#{e been rired and
e ltr'gw"#
fficity is not in dispute.

Page L4 of32
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E.I Territorial jurisdiction

L2. As per notification no. 1/92/2olr-LTCP dated L4.LZ.}}LT

issued by Town and Country Planning Department, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram

District, therefore this'":ailthor has complete territorial
)itl I

13. The respondent has contended that the relief regarding refund
X: # Hr,q, r-" f$ a XYJX

and compensation are within the jurisdiction of the
&1ri.*',;, r{ :, ffi 1fffug

adjudicating office.#ld jurisdiction w.r.t the same does not lie
B q*1. i, # YN#

with the authority. It seems that the reply given by the
'%';'*t3"=' 

$;*&:;$ ffifu(t'
respondent is without going through the facts of the complaint

W "W ifui W"'4,iM "t"{il'*'& mryilh, ffi
as the same is 

#offrllk 
r#r,9*?p$tJh&.omplainant has

nowhere r?Ht- Ilr% , 
relief of refund * and regarding

L gs, t:i\^,+ rL-:P$gffif-\f*
compensation part the complainant has stated that he is

reserving the right for compensation and at present he is

seeking only delay possession charges. The authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter as held in Simmi

Sikka v/s M/s EMAAR MGF Land Ltd, (complaint no. 7 of

plaint.

Page 15 of 32
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2018) leaving aside compensation which is to be decided by

the adjudicating officer if pursued by the complainants at a

later stage. The said decision of the authority has been upheld

by the Haryana Real Estate Appellate Tribunal in its judgement

dated 03.11.2020, in appeal nos. 52 & 64 of 20LB titled as

Emaar MGF Land Ltd. V, Simmi Sikka and anr.

F. Findings on the objections raised by the respondent

declaration given u on a(2) (l) (C) of RERA Act. ..:: 
.

The counsel for the respondent,has s that the entitlement1,4. '.,,,, ^ , . ,:.; o ".d",u,

to claim nossp,s;ion or refund woutd a6igr1Qp.. the possession

has not been'handed over as per declaration given by the

promoter unfler section 4(2)(l)iC). ]nelSfErF, 
next question of

15.

determination is whrather the res entitled to avail

the time given to him by the authority e time of registering

Act and the rules

are also ,ppffi{e 
1o "o1sfine:pffi.&aYr@t. 

term ongoing'\;7 L t" .I- " 
": i %l*\l V *

project has been defined in rule 2(1)(ol of the rules. The new

as well as the ongoing project are required to be registered

under section 3 and section 4 of the Act.

L6. Section 4(2)0)[C) of the Act requires that while applying for

registration of the real estate projec! the promoter has to file

Page t6 of 32
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a declaration under section 4(2)(l)[C) of the Act and the same

is reproduced as under: -

Section 4: - Application for registration ofreal estate projects

Q) fhe promoter .shall enclose the following documents along
with the application referred to in sub-section (1-), namely: -

(l): -a declaration, supported by an affidavit, which shall be

signed by the promoter or ony person authorised by the
p ro moter, :;ta ti ng : - ..,...,;.,............

Complaint No. 5557 of 20L9

(C) the time pefiod which he undertakes to
complete*,nffii p1ojbit o-r phase thereof, as the case

on is committed

apartment buyer

moter regarding

ken accordingly.

oing project by the

bn for registration of the

L7.

.:.) .l

project does iiot change thc' commitmeqf ,p,f the promoter to
;: .;... = ::!t:

hand over tnr*y'f,?'}l01 
'n":.1? ffi?q'der 

the apartment

buyer agreehrchf: The new timLiline\ hff indicated by the

promoter in the declaration under section 4(2)[lXC) is now

the new timeline as indicated by him for the completion of the

project. Although, penal proceedings shall not be initiated

against the builder for not meeting the committed due date of

possession but now, if the promoter fails to complete the

PageLT of32
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project in declared timeline, then he is liable for penal

proceedings. The due date of possession as per the agreement

remains unchanged and promoter is liable for the

consequences and obligations arising out of failure in handing

over possession by the due date as committed by him in the

apartment buyer agreement and he is liable for the delayed

Court in case ti Suburban Pvt. Ltd.

and anr. vs has observed as

under:

"L1g. Un in handing over
the mentioned in

provisio'hsbf REM; the p

promoter and the
REP'A. Under the
a facility to revise

ion of declare the same under
Section 4. The''RERA does iot contemplate rewriting of

the investors and not consumers, therefore, they are not

entitled to the protection of tire Act and thereby not entitled to

file the complaint under section 31 of the Act. The respondent

also submitted that the preamble of the Act states that the Act

is enacted to protect the interest of consumers of the real

tract betvv'een the 1 ut pr"

Page 18 of 32
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estate sector. The authority observed that the respondent is

correct in stating that the Act is enacted to protect the interest

of consumers of the real estate sector. It is settled principle of

interpretation that preamble is an introduction of a statute

and states main aims & objects of enacting a statute but at the

same time preamble cannot be used to defeat the enacting

provisions of the Act. Fuithcimore, it is pertinent to note that

any aggrieved person' ca,, file a complaint against the

promoter if the promotc^ contr4vqnes or violates any

provisions of ghg$}t or rulcs ornreguldffs made thereunder.

@
Upon carefuj ffiri.rsal of ali the terms'ahdiconditions of the

apartment

complainan

led that the

d total price of

the Act, ttre stiffi 
ry 

regroduced 0.,r,4:i#?0, reference:

"2(d) "allottee" in relation Lo a real estqte project means the

person to whom a plot, apartment or building, as the case

may be, hos been allotted, sold (whether as freehold or

leasehold) or otherwise: transferred by the promoter, and

includes the person who subsequently acquires the said

allotmentthrough sale, transfer or otherwise but does not

1S" l', ..1',** #
Rs.76,56,646/- to the-'pronroter tdftdrds purchase of an

apartment in the project oi Lhe promoter. At this stage, it is
ax

important to stress upon tl,. definition of t-erm allottee under

Page 19 of 32
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include a person to 'uvhom such plot, apartment or

building, as the cqse ntoy be, is given on rent;"

t9. ln view of above-mentionccl deflinition of "allottee" as well as

all the terms and condititns of the apartment buyer's

agreement executed betwecr promoter and complainants, it is

crystal clear that the cor,: ;lainants are allottee[s) as the

status of "in . The N'r. itarash

Tribunal i

Estate Appellate

in appeal no.

000600000

Developers

Sangam

t'. aprtyq (P) Lts. And anr.

has also held that the conc.:pt of investor is not defined or

moter that the

rotection of this

F.III Obiectionregarding;,irisdictionofauthorityw.r.t.
buyer's agreement c>,:::cuted prior to coming into force
of the Act

20. Another contention of thc respondent is that authority is

deprived of the jurisdiction t r go into the interpretation o(, or

rights of the parties inter-se , n accordance with the apartment

subject unit was allotted to i, enr by the promoter. The concept

of investor is not defined ... referred in the Act. As per the

definition given-und.f- se..,on 2 ,1 
,1,1," 

Act, there will be

"liere ci be a party having a

Page20 of32
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specific/parti

with in acco

coming in

provisions o

made between

buyer's agreement executed between the parties and no

agreement for sale as referred to under the provisions of the

Act or the said rules has been executed inter se parties. The

authority is of the view that the Act nowhere provides, nor can

be so construed, that all previous agreements will be re-

written after coming into force of the Act. Therefore, the

Complaint No. 5557 of 201,9

tion will be dealt

provisions of the Act, rqJ,es arrd agreement have to be read and

interpreted harmoni,cui-ly. .lowever, if the Act has provided

for dealing wit[, g,grtaip specific provisions/situation in a

ariner, Lhen
:'

with thc Act and after the date of

of thc Act les. Numerous

save the pr the agreements

ancl selle e said contention has

been upheld ,l ,# landmar i< judgme_l,f*otffi""lkamal Realtors

Suburban nufLtd*is. ULti and othe,rs, [W.f 2737 of 2017)

which proviQe.i. a! under, '.,,..

"LL9. Under the provisions oJ Sac'tion 1-8, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
REM. Under the provisions of REP#., the promoter is
given afacility to revise the date of completion of proiect
and declare the samc under Section 4. The REM does not
contemplate rewriLittg of contract between the Jlat
purchaser and the promoter,,.,,

122. We have already discussed that above stated provisions of
the REPi/. are not retrospective in nature. They may to

Page21- of32
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some extent be having a retroactive or quasi retroactive
effect but then on that ground the validity of the
provisions of REP'1. cct nnot be challenged, The Parliament
is competent enouglt to legislate low having retrospective
or retroactive effect. A law can be even framed to affect
subsisting / existing contrqctual rights between the
parties in the larger public interest We do not have any
doubt in our mind that the REPii. has been framed in the
Iarger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted i*
detailed reports."

2L. Also, in appeal no. L73,,gf 20[9,ilitlgd as Magic Eye Developer
\n rr '.

PvL Ltd. Vs. Ishwer Singh O,,'a\|!y, , in order dated L7.L2.2019

the Haryana Real I has observed-

Thus,
the r

"34,

term
alloti

ssion, we are of
of the Act are

ve Lo some extent in ion and will be

r

the oJfe,r/del ssion as per the

for sale the
interest/delayed

rate of interest as

provided in Rule L5 c;f the rules and one sided, unfair and

viev.' our afores
opirtii'tn that the

22. The agree

tioned in the

except for the

provisions which havc i :en abrogated by the Act itself.

Further, it is noted that the builder-buyer agreements have

been executed in the mantrer that there is no scope left to the

allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the view that the charges payable

under various heads shall be payable as per the agreed terms

A1;pellate Tri
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and conditions of the agreement subject to the condition that

the same are in accordance with the plans/permissions

approved by the respective departments/competent

authorities and are not in contravention of any otherAct, rules,

statutes, instructions, directions issued thereunder and are

not unreasonable or exorbitant in nature.

complainant

t: to direct the respondents

to hand over th rtment along with

prescribed in ded rate from the

date of

tend to continue

on charges as

B(1) of the Act. Sec.

1B(1) proviso reads as uncier.

"Section

1 B ( il . !{_!4, r,, u,,, o t c r fa i t s r r, 
: ryl":l*rf{;]l:{ u n a b t e t o s iv e

posiession of or: apartment, plot, or\liuildtng, -

Provided thot whei'e an allottee does not intend to
withdraw from the projecl he shall be paid, by the
promoter, inLe , cst lor every month of delay, till the
handing over cf the possession, ot such rate as may be
prescribed."

t complaint, t.re23. In the present complairit, l. re corn

with the project and is sr rking r

Page23 of32
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24. Clause 15(a) of the apartment buyer's agreement (in short,

agreement) provides for handing over of possession and is

reproduced below:

"15. POSSESSION

(a) Time of handing over the possession

Subject to terms of this clause and subject to the Allottee
having complied with all the terms and condition of this
Agreement and th
under any o.f
compliance
documentation

of this Agreement and
provisions, formalities,

over the possession of

25. The authori

agreement i

the
and

nature where

handing over

the Allottee agrees
I be entitled to a
(120) days, for
certificate in

on clause of the

tter very rare in

tioned the date of

specifying period from

authority appreciates such firm commitment by the promoter

regarding handing over of possession but subject to

observations of the authority given below.

Page24 of32



ffi
ffiqfl}{ wi

HARERA
GURUGRAM Complaint No. 5557 of 20t9

26. At the outset it is relevant to comment on the preset

possession clause of the agreement wherein the possession

has been subjected to all kinds of terms and conditions of this

agreement and application, and the complainants not being in

default under any provisions of this agreements and

compliance with all provisions, formalities and documentation

incorporation of such

drafting of this clause and

are not only vague and

uncertain but so of the promoter and

against the allottee that even a single default by the allottee in

fulfilling formalities and documentations etc. as prescribed bymentations

possession
'il

;session Clatrse irrelevant for
, '!"'.= 

':

rommitment date for handing
. @ ,:j.-

-tosers its mt

/er's agree
; .::

B: Tle ireaning, Tfi,e incorporation of such

clause in the buyer's agreement by the promoter is just to
'2 ;:1':,

evade the liab-iliff toWards timely delivery of subject unit and

to deprive

possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option

but to sign on the doted lines.

27. Admissibility of grace period: The promoter has proposed

to hand over the possession of the apartment by 30.09.20Ls
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and further provided in agreement that promoter shall be

entitled to a grace period of 120 days for applying and

obtaining occupation certificate in respect of group housing

complex. As a matter of fact, the promoter has not applied for

occupation certificate within the time limit prescribed by the

promoter in the apartment buyer's agreement. As per the

settled law one cannot b'e eil"6,w take advantage of his own
Fil. .-*" ... .;

wrong. Accordingly, thffiMt,od of 120 days cannot be

allowed to the promoter at this stage. The same view has been
_ 

"+f.:j .: = ;l;_41\::
upheld O, * 

,.rloh'ble 
Haryana {eal u.:ri:. Appellat::::rrrl

I ,...,.

in appeal nos. f, ,,f 0+ of Z|O|B case titled as Emaar MGF Land
i-

the attotteesrw.I!4!_(. 3:19_ mo!!..l"ja,?l.twe execuuon oI me

a g r e e m e nt. Cl o ii e i o 1a| 6i t) : s7 tl{e*ap re e m e n t fu r th e r p r ov i d e s

that there wes a grac:b''period of 120 days over and above the
iqipg the necessary

vyy, vvvtr .tL

Agreemeni h

this proiect. The promoter had moved the application for
issuance of occupancy certificate only on 22.05.2017 when the
period of 30 months had olready expired. So, the promoter

cannot claim the benefit of grace period of 120 days,

Consequently, the learned Authority has rightly determined the

due date ofpossession.

28. Admissibility of delay possession charges at prescribed

rate of interest: The complainant is seeking delay possession
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charges at the prescribed rate of interest. however, proviso to

section 18 provides that where an allottee does not intend to

withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 75. Prescribed '- [Proviso to section 12,
(7) ofsection

1el
(1) For th"ptfi1illfio,;e,pf$,;i'6i1isolypa,:sditlbn L2;

I

fo'n 12; section 78; andrur Lne purpose oI prov6o co secuon tz; secclon La; ana
sub-sections (4) and (7) bf spCtio,i Lg, the "interest at the

complaint No.5557 of 201,9

ced by such,benchma

{trW Bfink|Pf I from time to

under the provision of rule.tt'0fthe rules, has determined the-ffi +, !t' " 'S 'diF 
"u ffi*m '13

p res crib e a ratH o f i nierest.qp n:H:gqffi.ffi , ntd'ie st s o d ete rm i n e d

by th e I egi sl at'ii-ie{ i s jr, 6ils o nhbl'Q-affQ' if} fl s ai d ru I e i s fo I I owed

to award the interest, it will ensure uniform practice in all the

cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs. Simmi Sikka (Supra) observed as under: -

"64. Taking the case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.L5/- per sq. ft, per month as per clause 1B of the
Buyer's Agreement for the period of such delay; whereas, the
promoter was entitled to interest @ 240k per annum

r a te p..1;ri ssi i b e d',1,! h s' I I |b d:t fi e, S t ate B a nk o f I n d i a h i g h e s t
cost of lending rate +20/0.:

bed":,ihtilt.be;It
tst oif lendinri'r'

'ovided,.,tha; 1n qgibtl
'nol dist of lQipdiiig ra

;tQ[e:&Bank oI Indta
CfrRfiis not in use, it

29.

s.hatl"'be ieplaced by such,benchmark lending rates
{i,^iirn q!rr',\trr" sitk,iit tli.gaivr,.,s6* from time to
sims{for lending to the geniial piblic.

The legislature in,itp, wi-sdom in qh$$ubordinate legislation
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compounded at the time of every succeeding instalment for the
delayed payments. The functions of the Authority/Tribunal are
to safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent i.e., to
protect the interest of the consumers/allottees in the real estate
sector. The clauses of the Buyer's Agreement entered into
be6,veen the parties are one-sided, unfair and unreasonable
with respect to the grant ol interest for delayed possession.
There are various other cla,Us*eA i,n ph,e Buyer's Agreement which
give sweeping poweriLfo t&$p;Gp.ddter to cancel the allotment
and forfeit the amount the terms and conditions of
the Buyer's Agreemet tilM014 are ex-facie one-sided,

30.

prescribed rate of ihteiest will be marginal cost of lending rate

+20/o i.e.,9.300/o

31. The definition ofterm'interest' as der section2(za)

of the Act provide; tbat the rate of interest chargeable from the
.; tli :

allottee by the promoter, in case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay

the allottee, in case of default. The relevant section is

reproduced below:

"(zo) "interest" meens the rates of interest payable by the
promoter or the allottee, as the case may be.

Explanation. -For the purpose of this clause-
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(i0

the rate ofinterest chargeable from the allottee by the
promoter, in case of default, sholl be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;
the interest payable by the promoter to the ollottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in paymentto the promoter till
the date it is paid;"

32. Therefore, interest on delay payments from the

0

complainants shall '

9.300/o by the respon

the prescribed rate i.e.,

.:.L/: i'i

being granted .;{q:ffi

possession

33. On considera

submissions

contravention uthority is satisfied

that the respondeiitr'fi.u incqntrayention of the provisions of

which is the same as is

a

".,iii
ti" 

ii

ailable on record and
:

4i, 
Putt'tt regarding

ment executed

on of the subject
^ 

t ,r4
# t 1I "E.. 111 o"l "-t .:{
t, ; i i ;f I ; .t I 1 i'1.. r

apartment \ l,e$fd-J$ &li.Vbhe#Within1#iptilated time i.e. by

30.09.2015. As far as grace period is concerned, the same is

disallowed for the reasons quoted above. Therefore, the due

date of handing over possession is 30.09.2015. The

respondent has failed to handover possession of the subject

apartment till date of this order, Accordingly, it is the failure of
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the respondent/promoter to fulfil its obligations and

responsibilities as per the agreement to hand over the

possession within the stipulated period. Accordingly, the non-

compliance of the mandate contained in section tt(4)(al read

with proviso to section 1B[1) of the Act on the part of the

respondent is established. As such the allottee shall be paid, by

the promoter, interest

of possession i.e., 30

nth of delay from due date

I the handing over of the

possession, at p.a. as per proviso to

section 1B[1) the rules.

34. The allottee

unit based o

f account of the

e authority.

H. Directions

35. Hence, the auth order and issues the

following directions un on 37 of the Act to ensure

compliance of iligation$ tihrt$upon the promoter as per the

function entrusted to the authority under section 3a$):

i. The respondent is directed to pay interest at the

prescribed rate of 9.300/o p.a. for every month of delay

from the due date of possession i.e., 30.09.2015 till the

date of handing over possession.
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iv. The

the da

promo

date of

shall be pai

the subsequent mon

v. The co

Complaint No. 5557 of 2019

m 30.09.20L5 till

I be paid by the

of 90 days from

month of delay

hllottee before LOth of

The promoter may credit delay possession charges in the

account ledger/statement of account of the unit of the

allottee, if the amount outstanding against the allottee is

more than the DPC this will be treated as sufficient

compliance of this order.

If there is no amount outstanding against the allottee or

less amount ou inst the allottee then the

balance delay rges shall be paid after

adjustment st the allottee.

i ii.

vi.

any, after a$justment of interest fo.r the delayed period.

The rate of interest chargeable from the allottee by the

promoter, in case of default shall be charged at the

prescribed rate i.e.,9.300/o by the respondent/promoter

which is the same rate of interest which the promoter

shall be liable to pay the allottee, in case of default i.e., the

delayed possession charges as per section Z(za) of the Act.
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The respondent shall not charge anything from the

complainants which is not the part of the agreement,

however, holding charges shall not be charged by the

promoter at any point of time even after being part of

agreement as per law settled by hon'ble Supreme Court in

civil appeal no. 3864-3899 /2020.

The promoter is furnish to the allottee

statement of acco one month of issue of this

order, If by the allottee on

stateme with promoter

after fi

allottee

the pro

grievance of the

is not settled by

then the allottee

I

1sr-ikrmar)"'-'l' 

1i: :' 
ryii}; k"ffi

trMl/l/N/\ Member

separate application.

Member

(Dr. K.K. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 24.03.202L

Page32 of32

36.

37.

HARERA
Typewritten Text

HARERA
Typewritten Text

HARERA
Typewritten Text
Judgement uploaded on 08.06.2021


