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ORDER

1. The present complaint dated 18 11 2019 has been filed by the
‘\'_-'l'ﬁ l 1%@4 )
complainants/allottees unc i\ectlon 31 of the Real Estate
ﬁf”*’*«fﬂ 4
(Regulation and Dev‘elopment) Act, 2016 (in short, the Act)

read w1th rule 28 of the Haryanﬁeal E;state (Regulation and

SE

Development) Rules 2017 [m short, the Rules] for violation of
section 11[43(?3] of the Act whereln it is mter alia prescribed
that the pro%fnoter shall be responsxble for all obligations,

resp0n51bllltles and functhns under the provision of the Act or

GV

the rules and regulatlons made there under or to the allottee

W

as per the agreement for sale e?{ecuteé mter se.

A. Unitand pro;ect deteils o gl |

2. The partlculars of unit, sale con51derat10nl the amount paid by
the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the

following tabular form:

S.No.| Heads Information

1. Unit no. 1601, 16th Floor, Tower B
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[Page 17 of complaint]

o Unit measuring

1825 sq. ft.

3. Allotment letter

21.05.2012
[Page 13 of complaint]

4, Date of execution of apartmen{ 16.10.2013

buyer agreement

[Page 8 & 15 of complaint]

B Payment plan

Construction linked plan

[as per Schedule of payment
annexure- [I Page 38 of complaint]

77| Rs.87,13,721/-

[as per schedule of payment page
«.| no 38 of complainant]

7. | Total amount. pald /i thei| Rs:76,56,646/-
complamarfts ) }\”' ™ [as per receipt information annex.
f Y §> Snmd R/2.page 68 of reply]
8. | Due date of delivery - Gl el 30.92.2%15
possessi'lon as per clausgng(a) 1 1=21
of the apartment buyer N4
agreement'»B 092085 # N 0 VA4
| | L/
[Page 27 qfccmplsamt] g' oy,

9. Delay in handlng i oifer Sgyears 5 months and 24 days

i.e.24.03.2021

possession tlll date. of‘th\is ordev

N

|

The partlculars of thegro;ect namely, Q.;’Fflse as provided by the

H.' F | .

oy |

registration branch of the authorlty arg as under:

'-‘_ g‘ L_ ; " L J\

-..,! '|'J|

A'-_\J L.

Project related details

1. Name of the promoter

Ramprastha Promoters & Developers
Pvt Ltd

2 Name of the project RISE

3. Location of the project | Sector 37C, Village Gadauli Kalan,
Gurugram

4, Nature of the project Group Housing Colony
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5. Whether project is new | Ongoing
or ongoing
6. Registered as | Phase
whole/phase
7 If developed in phase, | 2
then phase no.
8. Total no. of phases in |5
which it is proposed to
be developed, if any
9. HARERA reglstraj"q;,g—gia of 2017
no. SN
10. Reglstratmn certlﬁ(;zﬁtp ';Date Validity
/S ;,,-é»?f : ‘-;'-og,go._ggig 30.06.2019
F 2 B A % s G
13, Area r;&stqred 8364'sq: mt.
o3 'z-.“-! :{ -
12. | HARERA | extension 08 0f 2020-, |
certlﬂcate no. e
oy A T N7
13. Extengslg)(r} | certificate Date _ Validity
detail \® S 0l o |
- AR In prmclpal 30.12.2020
N 2l approval on
E REE062019
-Llcerkce I;elgteq detalL s of the project
1. |DTCPlicensemo, | . |33 of 2008 dated 19.02.2008
2. License " | valldlt‘y/ “18.Q2_,-'2()25_ /]
renewal period INJ/ TNV
2 Licensed area 60.511 Acres
4. Name of the license | Ramprastha Builders Pvt Ltd and 11
holder others
5. Name of the | NA
collaborator
6. Name of the | NA
developer/s in case of
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‘development
agreement and/or
marketing agreement
entered into  after
obtaining license.

Whether BIP
permission has been
obtained from DTCP

NA

Time schedule for commencement of the project

of the project "*5)‘:

Date of commencemen' ¢

approvals obtained

S.N. Partu:ulars
’«

J%(lﬁr

-'&\ -

.‘j _ﬂ*" date

*, Appgoval Validity

T_no apd

Apprg\ﬁ buildin gﬁlan

-hl_;-z,,gz;.zq;g;. 111.04.2017

BN |

ﬁ
Envnronment clearance

21.01:2010%

120.01.2015

r" T&

oﬁ‘ cemﬁcaté
;g\ <»\ e

‘%{ &% b ||

Occugh '
date

=) __s§§ ]
8 »

Tower No. ™ G j;.

’ certx?icﬁe

.

Occu
date

n

(b)

N !-1\.

s

L13 022018"

Tower No

~Iy AR J
Flogrs |\ /|

Towerl % K LM

| G+19m

Occupation certificate
date

(c)

13.02.2020

Tower No.

Floors

Tower H, N, O

G+19th

Convenient shopping

GF
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5 GURUGRAM Complaint No. 5557 of 2019

per the date of signing of the apartment buyer’s agreement
dated 16.10.2013 with an extended period of 4 months.

The complainants have submitted that he had regularly visited
the site but was surprised to see that construction work is not
in progress and no one was present at the site to address the

queries of the complainant. It appears that respondent has

played fraud upon the‘@ M aj‘&t The only intention of the

., f&{

% \ %d the complainant.

(1 .s.?

ing ver phone calls and

; £ Spondent has failed to

deliver the possession of" e al otted flat to the complainant

1 E 12 A

Relief sought by the cc mplam ts:
B IRUETAIM

The complainants have sought following relief(s):

within stipulated peric

. To direct the respondent to handover the possession of
the flat along with prescribed interest per annum on

compounded rate from the date of booking of the flat.

On the date of hearing, the Authority explained to the

respondent/promoter about the contravention as alleged to
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have been committed in relation to section 11(4) (a) of the Act
to plead guilty or not to plead guilty.

D. Reply by the respondent

9. The respondent has filed an application for rejection of
complaint on the ground of jurisdiction along with reply. The

respondent has contested the complaint on the following

grounds.

L

rule290’ﬁ1ed eeb /RAM

II. Inthe present case, the complaint pertains to the alleged

delay in delivery of possession for which the
complainants have filed the present complaint and is
seeking the relief of possession, interest, and
compensation u/s 18 of the said Act. Therefore, even

though the project of the respondent ie., “RISE"
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IV.
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Ramprastha City, Sector-37D, Gurgaon is covered under
the definition of “ongoing projects” and registered with
this authority, the complaint, if any, is still required to be
filed before the adjudicating officer under rule 29 of the
said rules and not before this authority under rule 28 as
this authority has no jurisdiction whatsoever to

entertain such complaint and such complaint is liable to
[ <\

: 2\
P %w
%)

|
far

‘megl' ’qi?rm CRA’ and is
| ?ér /
%{d‘n, interest and

That statement of objects and reasons as well as the

arlystate, that the RERA is

preamble of the aﬁi éc C
enacted@q@%@%foﬁ%@ ﬁgg\}igion and to protect
the interest of consumers in the real estate sector. RERA
is not enacted to protect the interest of investors. As the
said Act has not defined the term consumer, therefore the
definition of “Consumer” as provided under the
Consumer Protection Act, 1986 has to be referred for

adjudication of the present complaint. The complainants
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VIL

VIIL

19 of said Act, has to be in reference to the agreement for
sale executed in terms of said Act and said Rules and no
other agreement. This submission of the respondents
inter alia, finds support from reading of the provisions of
the said Act and the said Rules. Thus, in view of the

submissions made above, no relief can be granted to the

complainants.

ie, Se : 120 days;

31.01. 20f“6& {)llcable 0 '% {evt’ito force majeure
and the comgfants havm:c:;r coilt_lslled with all the terms
and conditions and not being in default of any terms and
conditions of the apartment buyer agreement, including
but not limited to the payment of instalments. In case of
any default/delay in payment, the date of handing over of

possession shall be extended accordingly solely at the
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respondent’s discretion, till the payment of all
outstanding amounts and at the same time in case of any
default, the complainants will not be entitled to any
compensation whatsoever in terms of clause 15 and
clause 17 of the apartment buyer agreement.

IX.  That section 19(3) of the Act provides that the allottee

shall be entitled to: ?gplm;_the ssession of the apartment,

T I '
a declaratlo 1IN q;;ms orf‘r SPW 2)(D)(C) that it would

{ chensionofone e o

as 30.06@72% ]‘pus, ﬂO-iCQ]:‘lS? ' /é'g’glFl\lfé'fn be said to have

arisen to the complainants in any event to claim

for a fur

possession or refund, along with interest and

compensation, as sought to be claimed by them.

X. The projects in respect of which the respondent has
obtained the occupation certificate are described as

hereunder: -
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i

S.No | Project Name No. of | Status
Apartments
5 Atrium 336 OC received
2. View 280 OC received
3, Edge
Towerl, ], K, L,M 400 OC received
Tower H, N 160 OC received
Tower-0 80 OC received
(Nomenclature=P) 640 OC to be
(TowerA@} C'D;EF,. applied
G)
4. EwWs OC received
9 Skyz _, OC to be
g_ FN applied
6 Ri's_e' OC to be
y applied
\*

undisputed d 'CLII;'ﬂCutS and suui ssionTr .
o~ ;
E. ]urisdictionif tlie authority A
11. The application ol the respoi lent regarding rejection of
complaint on ground of ju: sc ction stands rejected. The
authority observcd chat it L5 territorial as well as subject
matter jurisdiction to adjudic. '~ e present complaint for the

reasons given bciow.
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a declaration under section 4(2)(1)(C) of the Act and the same

is reproduced as under: -

Section 4: - Application for registration of real estate projects

(2) The promoter shall enclose the following documents along
with the application referred to in sub-section (1), namely: —

(1): -a declaration, supported by an affidavit, which shall be
signed by the promoter or any person authorised by the
promoter, stg.;:’q:gé.ﬁ 7

e~ ¢ \
Sy f%apartment buyer
agreement it':\‘llt'ihe commitment of the promoter regarding

handing ove -‘ggﬁ%@sséssjon of thelunitis taken accordingly.

N

{

The new timelinq?ﬁdifi:atéd in rgjs_fpecly;’ é ngoing project by the
'&g;- M ’I; . & : 1(&»‘/
promoter while making an application for registration of the

} g the promoter to

A

buyer agreement. The new timeline' as’ indicated by the

project doesﬁogch:ange_the com
AL AAN Ra)

hand over thg.po&s?seissiqn-by the_‘c!uj

g =—

-a%er the apartment

promoter in the declaration under section 4(2)(1)(C) is now
the new timeline as indicated by him for the completion of the
project. Although, penal proceedings shall not be initiated
against the builder for not meeting the committed due date of

possession but now, if the promoter fails to complete the
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18.

project in declared timeline, then he is liable for penal
proceedings. The due date of possession as per the agreement
remains unchanged and promoter is liable for the
consequences and obligations arising out of failure in handing
over possession by the due date as committed by him in the
apartment buyer agreement and he is liable for the delayed
possession charges as E{rowdecLugprovxso to section 18(1) of
the Act. The same issue has Beeg giealt by hon’ble Bombay High
Court in case titled as Neelkamal Re rs Suburban Pvt. Ltd.

,Eg' -sn"f ’ ﬂ“ y
Jnion of Jlgdm and o ihas observed as

and anr. vs

£

under: >

119 Un e Zhe prows:ons of SecrsonJB te% lay in handing over

the o;sess:on would be counteg o1 »h ‘date mentioned in

the aggeemen t for sale entere )E;l -t e promoter and the
a

allott, %rmréto its registration/under RERA. Under the
prows:ons of RERA, the promot jiven a facility to revise
the date of c‘ompletron of projeg dec!are the same under
Section 4. The RERA does not contemplate rewntmg of

con% etween the flat purchaser and the promoter...

F.II Ob]ectmr}_!'egardmg enutlement DPC on ground of
complainant being investor ' 3%
The respond%nt”g has taken a stand" tha the complainants are

the investors and not consumers, therefore, they are not
entitled to the protection of the Act and thereby not entitled to
file the complaint under section 31 of the Act. The respondent
also submitted that the preamble of the Act states that the Act

is enacted to protect the interest of consumers of the real
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estate sector. The authority observed that the respondent is
correct in stating that the Act is enacted to protect the interest
of consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introduction of a statute
and states main aims & objects of enacting a statute but at the
same time preamble cannot be used to defeat the enacting

provisions of the Act. P; urthu morg it is pertinent to note that

E

any aggrieved person can flle a complaint against the

& W iS

promoter if the, Eromgtu contrav nes or violates any
provisions of t &A torrglu or&regu B

s made thereunder.

Upon careful perusal of all the ter
” 4 b

apartment 'uye{s agreenient, it" '§ealed ek h S
‘P",-\ 1 ! !
complainantsiare buyer and they haye
P K&Q"’X hey b

Rs.76,56,646/- to, the, _promo-t'er tﬁ\?\z

onditions of the

paid total price of
rds purchase of an

apartment in the prOJect oi Lhe promoter At this stage, it is

oagf?grm allottee under

important to ﬁ@tress upon the deﬁmt
the Act, the same is reproduced below'for réady reference:
SURUSRAN
“2(d) "allottee" in relation (o a real estate project means the
person to whom a plot. apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promoter, and
includes the person who subsequently acquires the said

allotment through sale, transfer or otherwise but does not
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23.

and conditions of the agreement subject to the condition that
the same are in accordance with the plans/permissions
approved by the respective departments/competent
authorities and are not in contravention of any other Act, rules,
statutes, instructions, dircctions issued thereunder and are
not unreasonable or exorbitant in nature.

Findings on the relief bought by the complainant

Relief sought by the comr)lamant to direct the respondents
to hand over the possesmon of .thewapartment along with

e
prescribed mterest Jper annum on co%’unded rate from the

e =

date ofbook%ng of the flat in questl_on. - S

;7‘-..."

In the present-complaint the complain?ngfftend to continue
with the pro;ect and is sceking delay ,E’jsessmn charges as
provided under the proviso to sectlon:"‘lS(l) of the Act. Sec.

18(1) proviso reads as under.

f ?

“Section 18: - Return of cmount and compensation

18(1) Ifthe proimater fails to comp m€?rs unable to give
possessmn of an apartment, plot; 0 bmldmg,

...........................

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, intcicst lor every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”
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24. Clause 15(a) of the apartment buyer’s agreement (in short,
agreement) provides for handing over of possession and is

reproduced below:

“15. POSSESSION

(a) Time of handing over the possession

Subject to terms of this clause and subject to the Allottee
having complied with all the terms and condition of this
Agreement and the AP,& ation, and not being in default
under any of é?‘_g;g Vision:
compliance ~ with %> all’*"
documentation etg.wgg% pre
RAMPRASTHg.pﬁJ _ '_ \t0"hand over the possession of
the Aparc en Ly g -be;agZQIQsthe Allottee agrees

d sithat RAMPRASTHA Shall be entitled to a
»- f ﬁ‘i}g‘q{‘i‘edgagfrtwe nty” cga s (120) days, for
Qnd obtaining -the occug@;:on certificate in

res eg&o ‘the Group Housm,g Comp]’ex:**‘

anatter very rare in

‘a i; 1 ¥

nature where bilil I;derahas speclt;;ail %fcr?e{ltloned the date of

b

handing over possesmgnwathe@ar’l/gpeafylng period from

some specific ha th,such as signing of

apartment bgye ﬁ’ggree?eqtl. conllm\enf:e'r\net of construction,
approval of bulldlng plan. ete. This' Ils a welcome step, and the
authority appreciates such firm commitment by the promoter
regarding handing over of possession but subject to

observations of the authority given below.
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26. At the outset it is relevant to comment on the preset

27.

possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and application, and the complainants not being in
default under any provisions of this agreements and
compliance with all prowsnons, formalities and documentation

as prescribed by the promoter The drafting of this clause and

% %ﬁa

1nc0rp0rat10n of such _jﬂ) s are not only vague and
LT

uncertain but so ea,vﬂy Ic H

-a:’“ w‘ fA-E

against the all g&e that%zgg asnagi q@ult by the allottee in

s T\
fulfilling forméﬁj:s and docum?m;atlo _etc as prescribed by

ln,.{ayBKOf the promoter and

o I'
/, |

3
the promoter m make thq pozssesmion P,;:lause irrelevant for

the purpose of a%pt:tee and the con'g_mtment date for handing
ﬁ" :'

over possession 1 esii meamjng I mcorporatlon of such
Ois}s . 5* -t j

clause in the bu er's aj reement by the promoter is just to
ﬂ: " ¥ N';] . WE p§

-

evade the hap‘llll/ t;ov&rgs\um;lg delivery of subject unit and
to deprive the aU ee ofg hl_s rlgh{fgscr\ljn?g after delay in
possession. Thxs is just to comment as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no option
but to sign on the doted lines.

Admissibility of grace period: The promoter has proposed

to hand over the possession of the apartment by 30.09.2015
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34.

35.

the respondent/promoter to fulfil its obligations and
responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with proviso to section 18(1) of the Act on the part of the

respondent is established. As such the allottee shall be paid, by

possession, at p ;;cgped{zgig@gﬁp .a. as per proviso to

S5 2%
section 18(1) of&gh Act ggliwu;h/r 'e LS O{the rules.

LR

S

The allottee éﬁ’ ested for freslp sﬁate e,_jt%of account of the

unit based o above d;etermmalqorﬁ of“the authority.

Directions (ﬁa{ﬁgﬂ%(}ﬂt}rﬁi '!L ‘,u/ ‘&@]

Hence, the authoy,' greby p }efﬁls order and issues the

following directions under sedtlon 37 of the Act to ensure

{ga%g% @S&ﬂp%&ﬁj%moter as per the

function entued tf’ ‘the athont}‘kyﬁq\er section 34(f):

compliance

The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e.,, 30.09.2015 till the

date of handing over possession.
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ii. The promoter may credit delay possession charges in the
account ledger/statement of account of the unit of the
allottee, if the amount outstanding against the allottee is
more than the DPC this will be treated as sufficient
compliance of this order.

iil. If there is no amount outstanding against the allottee or

less amount outs -‘l.'__"" -'

iv.

] ]l Fad P
the date § 0 rder bg/ the,,gtu ori all be paid by the

: i
Promotet{i’:ﬁ&o the,,pllottee w 1;1’11 a»peglod of 90 days from

?:, l | e
date of th{}&v eI;' and Tteresﬁgor(gvry month of delay

k% ‘) a5

e promoter to.the allottee before 10t of
tl;‘( ? REN %;’5

the subsequent month'as r Tule 16 2) of the rules.

shall be pai

- y-outstanding dues, if

any, aft@]tl‘s)tt‘n‘?nt of mt‘fer(‘e&;t _grgghe“delayed period.
vi. The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate i.e.,, 9.30% by the respondent/promoter
which is the same rate of interest which the promoter
shall be liable to pay the allottee, in case of defaulti.e., the

delayed possession charges as per section 2(za) of the Act.
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vii. The respondent shall not charge anything from the
complainants which is not the part of the agreement,
however, holding charges shall not be charged by the
promoter at any point of time even after being part of
agreement as per law settled by hon’ble Supreme Court in
civil appeal no. 3864-3899/2020.

T

viii.  The promoter 1s;du:e‘,c:k' ~to furnish to the allottee
< LAY

statement of accoun; Xfm;ﬁun one month of issue of this

$1

order. If thereg\ls iny *’objectlon by the allottee on
AT N,
statement &f ccouréd th .ﬁgame,{g ﬁled with promoter
‘ A

3

after ﬁfgeg%p#days thereafter In casae the grievance of the

allottee relatmg to statement o{ ac;:ount is not settled by
» "' I. W r ,;‘ ;

the promote({\vgihm 15| days therggfter then the allottee

Tl

may approach,the au“thorltjf’hx ﬁfpg separate application.
36. Complaint st%n dlsposed of' p—
Al *gg

37. Filebe con51gned.to reglstry | I AV

i '% i
» \ [

GURUGRAMV
\/, l
(Samifkumar] (Vijay Kumar Goyal)

Member m\'/\ Member

(Dr. K.K. Khandelwal)
Chairman

':"i.lj

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 24.03.2021

Judgement uploaded on 08.06.2021
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