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APPEARANCE:
Sh. Nilotpal Shyam
Ms. Shivali
Sh. Dheeraj I(apoor

1. The present complaint

complainants/al

(Regulation a

read with

Developm

section 77(4:

that the pro

responsibilities and

Complaint No. 5066 of Z0I\)

Advocates for the complainants
Advocate for the respondents

.2019 has been filed by the

31 of the Real Estate

(in short, the ActJ

(Regulation and

r) for violation of

a/ia prescribed

for all obligations,

provision of the Act or

A.

2.

the rules and regulationS made there under or to t.he allott.ee

a s p e r th e a g r e e q t ni,li f:,t 
.i 

t ul 
f l)-t l 

u,f- t,d, 
ri,'it "! l'"r"r-' -. ,i ; 1.. *? t4' , ,r,'' 

' *tu. I t, ' ;
Unit and proiect details

The particulars of unit, sale consideration, the amount paid by

the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the

following tabular form:

respondent

7. G. Findings on the relief sought by the complainant 25-3i2

B. H. Directions of the authority 32-3i5
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3. The particulars,3fLtheip,li:ieg-q namlly, rBi7re",,1s provided by the
/i":

registration branch of the authority are'as under:

Complaint No. 5066 of 20t\)

S.No. Heads Information
7. Unit no. 502, sth Floor, Tower D

[Page 29 of complaint]

2. Unit measuring L7 65 sq. ft.

3. Date of allotment letter 29.06.20L2

[Page 22 of complaint]
4, Date of execution of apartment

buyer agreement
09.10.2012

[Page 25 of complaint]
5. Payment plan Construction linked payment plan.

[Page 53 of complaint]
6. Total consideration Rs.82,42,680 /--'[atper 

schedule of payment page

Qp3(complaintl
7. Total am0unt , paid by 'lthe

complalnants
Bp':7' 48,818/-

[a$L p. receipt information
annekgf,e R-2 page no 53 of replyl

8. 30.09.2015

:

9. Delay in handing over
possession till date of this order
i.e.24.03.202L

5 years 5 months and 24 days

i :: ::::

' 
'::'::::::::: :.

Proiect related details

7. Name of the promoter Ramprastha Promoters & Developers
Pvt Ltd

2. Name of the project RISE

3. Location of the project Sector 37C, Village Gadauli Kalan,
Gurugram

Page 3 of 35
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4. Nature of the project Group Housing Colony

5. Whether project is
new or ongoing

Ongoing

6. Registered as

whole/phase
Phase

f

7. If developed in phase,
then phase no.

2

B. Total no. of phases in
which it is proposed to
be developed, if any

5

9. HARERA registration
no. 1i,,,,:

10. Date
]T;'-----. 

--09.10.2077

Validity

30.06.2079

\1.

12. extension
no.

l0

13. Extension
detail

Date Validity

In principal
approval on
L7.06.2019

30.12.2020

''-'-=t :.;...,,i. :::::: | ;a;'::a'='=-

i,h Li'benCC'related detailS'of the proiect

L.
r:. .::... ) J' -j:

33 of 2008 dated 19.02.2008
'r l-a: ....-....j:-

2.
" .\fflLicense validity/

renewal period
t8.02.2025

3. Licensed area 60.511Acres

4. Name of the license
holder

Ramprastha Builders Pvt Ltd and 1L

others

5. Name of the
collaborator

NA

Page 4 ol'35
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certificate ,

Area registered 48364 sq. mt.

DTCP license no.
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6. Name of the
developer/s in case of
development
agreement and/or
marketing agreement
entered into after
obtaining license.

NA

7. Whether BIP
permission has been
obtained from DTCE.-.

NA

Time schedule for con rmencement of the proiect

1,. 20.08.2009

'r. 
_$ i :::::::..::

lXaPPfO,VaIs obtained

S.N. -Particula

I
'i

rS Validity

7. Approved building
plan

t2.04.201,2 tL.04.20L7

2. Environment
Iclearance

21..01.2010 20.0t.2t015

3. [a) 0ccupation certificate
date

73.L2.2017

Tower No. Floors
it 1i

Tower U, V, W, X,Y,'Z G+13tt,

(b) Occupation certificate
date

L3.02.20L8

Tower No. Floors

Tower I,l, K L, M G+19tt

(c) Occupation certificate
date

13.02.2020

Page 5 of 35
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commencement of the
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no and
date



Tower No. Floors

Tower H, N, O G+L9th

Convenient shopping GF

4. Completion certificate
date

NA

ffiHARERA
ffiGuRuGRAM

B.

4.

Fact of the complaint

The complainants havq

obtained license from t

Planning, Haryana

into group

residential

group com

one of the

license from
| -'u&

no.2 is the second

Complaint No. 5066 of 2019

that the respondents have

General, Town & Country

t of the project land

of multi-storeyed

'. Further, the

owner as well as

d in whose name

rein the respondent

company of respondent

no.1) having bntered into the joint development agreement

dated 28.0 u 
?r?,],,,!'iwith. 

o,u'P,'9-1-1,,,: 
"i::,r:,,,11, 

i' not'worthv to

all the payments bi the complainants have beenstate that all the

made to respondent no.1.

The complainants submitted that they submitted an

application for allotment of unit in the RISE project located at

Ramprastha City, sector-37D, Gurugram. Accordingly, vide

allotment letter dated 29.06.20L2, flat no. D-502 proposed to

Page 6 of 35
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be built on the 5th floor of block-D in the impugned project was

allotted to the complainants by the respondent company

wherein the total consideration was fixed at Rs.B0,39,szs/-.

Pursuant to the booking and issue of allotment letter, the

respondents and complainants entered into the agreement on

09.10.201,2 for the transfer of said unit No. D-s02 aclmeasuriing

7765 sq. feet along

consideration was fix

rking wherein the total

2,680 / -. The Complainants

were shocked to nsideration had been

increased by agreement with

regard to ent letter date

29.06.2012.

The complai nts agreed to sell/

convey f transfer D-502, with the right

to exclusi r an amount ofngs

udesRs.82,42,68 le price and

Rs.3,00,0oo/,"_:),.S;oetu:ng;S?rggS,q1x;einaldevelopment

charges and infrastructure development charges, preferential

location charges plus applicable taxes. The complainants have

already paid a sum of Rs.68,63,343/- towards the sale

consideration in respect of the impugned Unit.

PageT of35
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The complainants have paid BSo/o of the total sale

consideration wherein all the demand made bythe respondent

company till date was honored by the complainants. Despite

the said payments, the respondents failed to deliver the

possession in agreed timeframe for reasons best known to

them as the respondents never bothered to intimate rhymes

and reasoning for th complainants. Even, the

grace time period of 1.2 long ago been breached by

the responden t the delivery of

possession til ts have breached

the sanctity

The compl the respondents

have also not t clearance from

the concerned ts located in sector-

37D, GU m. The necessary

details wi the Ministry of

E nvi ro n m u ntu ::. *p ?.><9 * q,p rh.,._.qTq}ff i nt. rh e rel eva n t

RTI reply clearly reveals that the respondents do not have

environment clearance with regard to the said project site.

Therefore, under such circumstances, the completion of the

impugned project seems to be only a distant dream in view of

such serious lapses on the part of respondents.

Page 8 of 35
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9. That the respondents are continuous and recurring defaulter,

and no respite is available against such a recurring either on

justiciable or equitable ground. Any further extension to them

will amount to travesty of justice as respondents actions

seems to be taken in bad faith and with ill motive ro

misappropriate complainants hard earned money. That there

is almost 4 years of and inordinate delay in

the respondents to thehanding over the

complainants meeting the future

C.

10.

deadline.

grievances

order to do j

Relief so

The complaina

I. To di

have genuine

the authority in

relief(s):

Ly to immediately

unit no. D-502,
,)/Pn4- ,.

RISE, Ra{prasttrE;Ci.ty Ciliugramntdng with t}o/o per
',..,fl, -r r \ h.-f-,., i - tr1 -d 

$ -
annum interest compounded quarterly for the delayed

period of handing over the possession calculated from

the date of delivery of possession as mentioned in the

agreement.

r, 'tfler COmp

Page 9 of35
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LL. 0n the date of hearing, the Authority explained to the

respondents/promoters about the contravention as alleged to

have been committed in relation to section tL(4) (a) of the Act

to plead guilty or not to plead guilty.

D. Reply by the respondents

L2. The respondents have filed an application for rejection of

complaint on the grou

respondent has con

grounds.

I. The co

main

Autho

whats

to the

complaints

com

L2,

n along with reply. T'he

mplaint on the following

ainants is not

tate Regulatory

no jurisdiction

plaint. According

n to entertain the

refund, possession,

under sections

lies with the

ad;udicffi Mffi fo$ffire,effi,a 7 L read,with

rule 29 of the rules.

II. [n the present case, the complaint pertains to the alleged

delay in delivery of possession for which the

complainants have filed the present complaint and is

seeking the relief of possession, interest, and

compensation u/s 18 of the said Act. Therefore, even

Page 10 of 35
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though the project of the respondent i.e., "RISE,,

Ramprastha city, sector-37D, Gurgaon is covered under

the definition of "ongoing projects" and registered with
this authority, the complaint, if any, is still required to be

filed before the adjudicating officer under rule 29 of the

said rules and not before this authority under rule 2B as

this authority has no ju_ on whatsoever to entertain

such complaint a int is liable to be rejectred.

III. That now, in terms na Real Estate (Regulation

and Develo es, 2019 (hereinafter

referred t rules"J, the

compla plaint under the

rm CM"and is

interest and

amen

seeking

com

v. That statem s as well as the

that the RERA is

n and to protect

the intereit of con:ume:r 
il,t!e;|qnl ,:Jtate 

sector. REITA

is not .nhet.i to protect tt . ini..Jlt bf investors. As the

said Act has not defined the term consumer, therefore the

definition of "Consumer" as provided under the

Consumer Protection Act, 1986 has to be referred fbr

adjudication of the present complaint. The complainants

are investors and not consumers and nowhere in the

Page 11 of35
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present complaint have the complainants pleaded as to

how the complainants are consumers as defined in the

consumer Protection Act, 1986 qua the respondent. The

complainants, who are already the owners of House No.

8-6/147 & t4B, sector- 11, Nera Gurudwara New Delhi-

110085 [address mentioned in the booking apprication

form and apartment UyXfi[ agreementJ are investors, who

never had any intenti6fif$;hr.ry the apartmenr for their

own personal usdi$,{ffifriffie now filed the present

complaint onfalsb I

V.

c o m p I ai nt o n fal S e ari {: f,r,ilao I o u'S.gro un d s.

Despite several advqrsitiqs,'..the respondents have
' i' i !: i:i..ir'i1::.\.l:.;ij:#is 

"]:. 
'=,.,Li), ;: 

'

continued With the:construction of the project and are in
-. t .... l:"" :.:i ta 

1!1 t"'t'',, 11

the prodess pf completifg the cons,fffiion of the project

and should be abie to anolv the o..rorfinn certificare lnrand shoufJ U. able to apply,the op.gnltion certificate lor

the apartment in question by SO.0OpO20 [as mentioned
rapplication fo

ith RERAI oa \

in taking over the possession of the said apartment. It is

apparent that the complainants had the motive and

intention to make quick profit from sale of the said

apartment through the process of allotment. Having

failed to resell the said apartment due to general

recession and because of slump in the real estate market,

Page LZ of 35
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the complainants have developed an intention to raise

false and frivolous issues to engage the respondents in

unnecessary protracted, and frivolous litigation. The

alleged grievance of the complainants has origin and

motive in sluggish real estate market.

VI. That this authority is deprived of the jurisdiction to go

into the interpretatio
:ii

in accordance wil rtment buyer agreement

signed by the com otment offered to him. It is

a matter of 
1.,.ecgrd 

a ed position that no

such the provisions of

.s 1,2,14, LB and

e agreement for

sale executed in terms of said Act and said Rules and no

other agreement. This submission of the respondents

inter alia, finds support from reading of the provisions of

the said Act and the said Rules. Thus, in view of the

submissions made above, no relief can be granted to the

complainants.

complaint No. 5066 of 20L9

een ted between the

, the agreement

of getting t.he

apartment buyer

uted much prior to

Rules; n

agreement dated 09.

that has been

adjudi

Page 13 of'35
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ul. The respondent submitted that out of the total amount

paid bythe complainants i.e., Rs.69,63,343/-towards the

sale consideration. That out of total amount paid a sum of
Rs.1,88,477 /- is towards the service tax and Rs.g0,01g/-

is towards the GST and Rs.g3,0g1 f - towards vAT as

reflected in the statement of account.

VIII. The respondent sub that the proposed estimated

time of handing o

i.e., September

sion of the said apartment

0 days, which comes to

ect to force majeure

with all the terms

ind of any terms and

t, including

ments. In case of

ofhanding over of

rdingly solely at the

be entitled to any
li

1l
il of clause 15 and

x.

clause L7 of the apartment buyer agreement.

That section 19[3) of the Act provides that the allottee

shall be entitled to claim the possession of the apartment,

plot, or building, as the case may be, as per the declaration

given by the promoter under section 4(2)tl)(C). The

31.01.2016,.is app
'- u."',

tot

Page 14 of 35
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entitlement to claim the possession or refund would only

arise once the possession has not been handed over as per

the declaration given by the promoter under section

4(2)(l)(C). tn the present case, the respondent had made

a declaration in terms of section 4(z)(l)(c) that it would

complete the project by 30.06.2019 and has also applied

for a further extensioq".-Qlone year with the revised date

as 30.06.2020.Th f action can be said to have

in any event to claim
. t.fft '

possession *or^* r( i alo with interest and

arisen to the

x.

' f&\
compens3Fffis

rr,..urflffidt,
by thern.

r reply that there

further suUrfiitffi;tnd
'S!.r _ '=+

h is already renewed

,rr, #, !, ..tZl'\" rr I ; r J -e:,]
was no intentional"delay in the consqpqction on the part

: i ''-;i-.e I----

of the relpondent. Delay-uwas due t.i;..rons as detailed in
B, j t ,, -r;u H ti 

,,/ 9.".1

:r. :.0,, yT!#*:l:::i"n#ts e$:, 
ln. 

respondenrs

by th e cgtln,Beten t eiittr o riV,, T! g*# nvj ro n m e nt Cl earan ce

for phasii-l {24.88 aire's/1"0"90ptS+'ri, rnt.} (comprising

or "view'i t"Y*; i'f,5ldln' ^/,ff.-lrYj'n 
the EWS) was

granted"orf 2.1.01.2010*dnd phahb-w II (comprising of

"S$z" and "Rise"J was also applied in 2O11.The Ministry

of Environment Forest & Climate change notification

dated L4.03.2017 the Environment Clearance for the

entire project i.e. phase-l and phase-ll {244879 sq. mt.}

was applied after which the terms of reference ITOR'sJ

were issued on 07.08.2018 by the State Environment

Page 15 of 35



ffiHARERA
ffi-GURUGRAM Complaint No. 5066 of 201,9

Clearance Impact Assessment Authority SEIAA, Haryana

for a period of 3 years.

The projects in respect of which the respondent has

obtained the occupation certificate are described as

hereunder: -

placed on the record. Their authenticity is not in dispute.

Hence, the complaint can be decided on the basis of these

undisputed documents and submission made by the parties.

E. furisdiction of the authority

xt.

Proiect Name No. of
Apartments

OC received

OC received

OC received

OC to be

applied

OC to be

applied

Copies of a been filed and

Page 16 of 35

S. No Status

1. Atrium ,336 OC receiverd

2. View 280 0C receiverd

3. Edge

Tower I, J, K, L, M

Tower ll, N
Tower-0

INornerrclature-P)
(TowerA, B, C, D, E, F,

G)

40q
L60

.:

B0'
540

4. EWS 534 OC received

5. Skyz 6:84

6. Rise 322 OC to be

applied
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shall be enti

situated in

L4.

The application of the respondent regarding rejection of

complaint on ground of jurisdiction stands rejected. The

authority observed that it has territorial as well as subject

matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.I Territorial iurisdiction

As per notification n 7-ITCP dated L4.1,2.201.7

issued by Town and Planning Department, the

jurisdiction of uthority, Gurugram

Complaint No. 5066 of 201.9

rpose with offices

, the project in

question is of Gurugr:rm

District, plete territorial

jurisdiction to d

15. The respondglt}U.Hkp***h""t_Ihe ffilief regarding refund

and compensation are within the jurisdiction of the\-#u#&\ LJ\*t$qra* Y #

adjudicating officer and jurisdiction w.r.t the same does not lie

with the authority. It seems that the reply given by the

respondent is without going through the facts of the complaint

as the same is totally out of context. The complainant has

nowhere sought the relief of refund and regarding

Page L7 of 35
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compensation part the complainant has stated that he is

reserving the right for compensation and at present he is

seeking only delay possession charges. The authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter as held in simmi

sikka v/s M/s EMAAR MGF Land Ltd. (complaint no. 7 of
'""" ;t;ii;'J.r{l' .^.,.

2018) leaving aside ."?,y_ffiI which is to be decided by

the adjudicating officer if pHll*.gd by the complainants ar a
'* o,ir*lli I"""qq.

later stage. The said decision of the authority has been upheld
,,{'":,@.)lffii[. r]',{r&*1fur."

by the Haryana Real Estate Appellate Trihunal in its judgement
g ffi .f tri;;[t?;l 

-;r*;j '%Wu,'ttt

dated 03.1,7.2020, in appeal nos. 52 & 64 of Z}LB titled as
{: ',.i ,F-,', , ;," .ffiF

Emaar MGF Land Ltd. V. Simmi Sikka and anr.rua"4,# ?? ii]i Y} ;A '{X W fu,: #F. Findings on the objections raised by the respondentt' .,. a&" ri t. 
*i.*-.d* {* _l

F.I Objection regarding handing over possession as per
declaration given ull4gf section 4(2)(l)(C) of RERA Act

76. The counsel at the entitlement

to claim the possession

has not been hlnded"bir..im pui A.qFUB'&on given by the

promoter under section 4(2)(l)(C). Therefore, next question of

determination is whether the respondent is entitled to avail

the time given to him by the authority at the time of registering

the project under section 3 & 4 of the Act.

Page 18 of 35
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It is now settled law that the provisions of the Act and the rules

are also applicable to ongoing project and the term ongoing

project has been defined in rule 2t1)(o) of the rules. The new

as well as the ongoing project are required to be registered

under section 3 and section 4 of the Act.

Section 4(2)(lxc) of the Act requires that while applying for

registration of the t, the promoter has to lfile

a declaration under (C) of the Act and the salrne

is reproduced as

Section 4: estate projects

(2) The

with
ts along'

(7), namely: -

which shall be

Complaint No. 5066 of 2019

authorised by the

he undertakes to

L7.

18.

(t), -ad
sig

complqte the p1ojeit o7, phase,.thereof, a;c the case

Le' rhe time orllrl f9r hpnd,nFioy..-.:,,,1i,.\,,

by the buildei as per the reiiffint c

agreement and the commitment of the promoter regarding

handing over of possession of the unit is taken accordingly.

The new timeline indicated in respect of ongoing project by the

promoter while making an application for registration of the

project does not change the commitment of the promoter to

ion is committed

apartment buyer

Page 19 of35
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HARERA
Complaint No. 5066 of 2019

hand over the possession by the due date as per the apartment

buyer agreement. The new timerine as indicated by the

promoter in the declaration under section 4(z)(l)[c) is now

the new timeline as indicated by him for the completion of the

project. Although, penal proceedings shall not be initiated

against the builder for not meeting the committed due date of

possession but now, fails to complete the

project in declared ti en he is liable for penal
j

proceedings. The due date bf

remains unchanged and

-.'i, i , ,.
cons equencet.Hnd obli gatipn

.'t* I -, 
"*'

over possesSion by the due i

possession cha

as per the agreement

liable for the

ilure in handing
wi"'t
mtqtea by him in the

le for the delayed

so to section 1B[1J of

n'ble Bombay High

burban Pvt. Ltd.
11,i+:nr 

: . . 
.."r- 

- _, 
- {1u Ei#r4ii ;/a lit.

and anr. vs lJnion of.,India and ors. and has observed asr".l -\n 
.".o, I l$V l

under:

"779. Under the provisions of Section 78, the delay in handing over
the possession would be counted from the date mentioned in
the agreementfor sale entered into by the promoter and the
allottee prior to its registration under REM. Under the
provisions of REPi/., the promoter is given a facility to revise
the date of completion of project and declare the same under
Section 4. The REPii. does not contemplate rewriting of
contract between the flat purchaser ond the promoter..."

,..,a +.

i

flslng o,,i '

0 ?S, col
i il !:l:r'
:r r i'

Page 20 of 35
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F.II objection regarding entitlement of Dpc on ground of
complainant being investor

20. The respondent has taken a stand that the complainants are

the investors and not consumers, therefore, they are not

entitled to the protection of the Act and thereby not entitled to

file the complaint under section 31 of the Act. The respondent

also submitted that the f the Act states that the l\ct

is enacted to protect of consumers of the real

estate sector. The that the respondent is

rotect the interr:st

of consume

interpretati

and states m

same time p

ed principle of

on of a statute

statute but at the

defeat the enacting

L; it is pertinent to note that
tilil ' 

't; ' l.l.t' ',.:1 7 ;:L:t:''!'t-; litil.l;'

any aggrievEd person .qr ,l,l: ,".A.o:plaint against the

promoter ifr,,'ths, qton 
"otep,--contf?vr€I],CS =or violates any

,,, -""'?,:. i i -f. ,:,. i'.,u, i  (u1.li ;[ ]:"r$,Zll
provisions of th' Act or rules or regulationS made thereunder.

Upon careful perusal of all the terms and conditions of the

apartment buyer's agreement, it is revealed that the

complainants are buyer and they have paid total price of

Rs.72,48,81,8/- to the promoter towards purchase of an

apartment in the project of the promoter. At this stage, it is
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important to stress upon the definition of term allottee under

the Act, the same is reproduced below for ready reference:

"2(d) "allottee" in relation to a real estate project means the

person to whom a plot, apartment or building, as the case

may be, has been allotted, sold (whether as freehold or

leasehold) or otherwise tronsferred by the promoter, and

ln view of ab

as all the te

agreement

complainan

allottee(s) as th

promoter. The

or otherwise but does not

such plot, apartment or

" as well

nt buyer's

ter and

plainants are

to them by the

tor not defined or

allotment

include a

is

section z "#qJre[3p#{E$Mmoter" and

"allottee" and there cannot be a party having a status of

"investor". The Maharashtra Real Estate Appellate

Tribunal in its order dated 29.07.20L9 in appeal no.

0006000000010557 titled as M/s Srushti Sangom

Developers Pvt. Ltd. Vs, Sarvapriya Leasing (P) Lts. And
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anr. has also held that the concept of investor is not

defined or referred in the Act. Thus, the contention of

promoter that the allottee being an investor is not entitled

to protection of this Act also stands rejected.

F.III obiection regarding iurisdiction of authority w.r.t.
buyer's agreement executed prior to coming into
force of the Act

21,. Another contention o dent is that authority is

deprived of the jurisdic nto the interpretation of, or

with the apartmelnt

buyer's parties and no

provisions of theagreement fr

Act or the r se parties. The

authority is o provides, nor can

be so cons ents will be re-

written after comi Act. Therefore, the

provisions o ve to be read and

interpreted h6tmpryp*Sly. 
$ ffidS.*dif Fb#.t has provided

\"JPu"# g q' [-J U-l { \,tr8V;
for dealing *itl iertain* rp*ifr. p.o,oirions/situation in a

'specific/particular manner, then that situation will be dealt

with in accordance with the Act and the rules after the date of

coming into force of the Act and the rules. Numerous

provisions of the Act save the provisions of the agreements
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made between the buyers and sellers. The said contention has

been upheld in the landmark judgmentof Neelkamal Realtors

Suburban PvL Ltd. Vs. UOI and others. (W.p Z7S7 of 2017)

which provides as under:

"779. Under the provisions of Section 78, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the 'ior to its registration under

given a facility
and declare the ion 4. The REP;/. does not
contemplate

been framed in the

22. Also, in appeHt nb. izff'of'zbrg titt

wblch submitted its

d-&

Complaint No. 5066 of Z0L9

;.gJ 
R|RA, the promoter is

te of completion of project

:

Pvt. Ltd. Vs. Ishwer Singh Dahiyarj

l "\kWqbic Eye D evelop er
,, a1 lll

*oraei hated 1.7.72.2019

the Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in operation and will be
applicable to the agreements for sale entered into even
prior to coming into operation of the Act where the
transaction are still in the process of completion. Hence in
case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
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allottee shall be entitled to the interest/delayed
possession chorges on the reasonable rate of interest as
provided in Rule 1s of the rules and one sided, unfair and
unreasonoble rate of compensation mentioned in the
agreementfor sale is liable to be ignored.,,

23. The agreements are sacrosanct save and except for the

provisions which have been abrogated by the Act itself.

Further, it is noted that the builder-buyer agreements have

been executed in the m there is no scope left to the

allottee to negotiate i clauses contained thererin.

Therefore, the auth that the charges payable

under various r the agreed terms

and conditio e condition that

the same

approved

authorities

ns/permissions

ts/competent

any otherAct, rules,

statutes, instructio thereunder and are

not unreasona-Ue or erorbita
P'" - l'i "4""

c. Findings onrthfteiiff"Ut
,,

Relief sought by the compla

inant

ondent company

to immediately deliver the possession of impugned unit no. D-

502, "RISE", Ramprastha City Gurugram along with 18% per

annum interest compounded quarterly for the delayed period

of handing over the possession calculated from the date of

delivery of possession as mentioned in the ABA.

agreement subj
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24. In the present complaint, the complainants intend to continue

with the project and is seeking delay possession charges as

provided under the proviso to section 1g[1] of the Act. Sec.

1B(1) proviso reads as under.

"Section 78: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession ofan apa

does not intend to
e shall be paid, by the

of delay, till the
rate as may be

25. Clause 15[a) ent provides for

below:

iect to the Allottee having
condition of this Agreement

provisions of this Agreement and compliance with all
provisions, formalities, documentqtion etc., as prescribed by
nqninA'Siut'. to hand over the
possiilsion of ,the Ap.artmqnl py'se)ie,mnrizots thi lnottee
agrees and understands that MMPMSTHA shall be entitled to
a grace period of hundred and twenty days (120) days, for
applying and obtaining the occupation certificate in respect of
the Group Housing Complex."

26. The authority has gone through the possession clause of the

agreement and observed that this is a matter very rare in

. nature where builder has specifically mentioned the date of

handing over possession rather than specifying period from

Provided that
withdraw
promoter,,in

"15. POSSESSION li *t j

+t 
-- o' 

,',(a) Time"of hqnding oveli tl' l- r'*- 1'''

Subject io terms of this cta' ,. ,1 ., t..complied with dll
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some specific happening of an event such as signing of

apartment buyer agreement, commencement of construction,

approval of building plan etc. This is a welcome step, and the

authority appreciates such firm commitment by the promoter

regarding handing over of possession but subject to

observations of the authority given below.

27. At the outset it is comment on the preset

,t wherein the possessionpossession clause of t

has been sub nd conditions of this

agreement a inants not being in

default un

compliance

as prescribed of this clause and

incorporation o not only vague and

uncertain the promoter and

against the by the allottee in

ts and

documentation

_ ,,, I *\ ,l ,
fulfilling formalitig:1\d O",.t5+tatioq$ etc. as prescribed by

the promoter may make the possession clause irrelevant for

the purpose of allottee and the commitment date for handing

over possession loses its meaning. The incorporation of such

clause in the buyer agreement by the promoter is just to evade

the liability towards timely delivery of subject unit and to
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deprive the allottee of his right accruing after delay in

possession. This is just to comment as to how the builder has

misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option

but to sign on the doted lines.

28. Admissibility of grace period: The promoter has proposed

to hand over the apartment by 30.09.2015

t that promoter shall beand further provided i

entitled to a for applying and

of group housingobtaining

complex. As not applied for

occupation rescribed by the

promoter in ent. As per the

settled law one advantage of his own

of fl"20 days cannot be

S-ame view has been
;t'- *,i, 

" : , : ._ r.**qa. #*""*1. .i:a. &, ),,,,

upheld by thBho".l]q H.:%et1Bgut ,F'bi#e,, pellate rribunal

in appeal nos. 52 & 64 of 2018 case title d as Emaar MGF Land

Ltd. VS Simmi Sikka case and observed as under: -

68. As per the above provisions in the Buyer's Agreement, the
possession of Retail Spaces was proposed to be handed over to the
allottees within 30 months of the execution of the agreement.
Clause 16(a) (ii) of the agreement further provides that there was
a grace period of 120 days over and above the aforesaid period for
applying and obtaining the necessary approvals in regard to the
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commercial projects. The Buyer's Agreement has been executed on
09.05.20L4. The period of 30 months expired on 09.11.2016. But
there is no material on record that during this period, the
promoter had applied to any authorityfor obtaining the necessaryt
approvals with respect to this project. The promoter had movecl
the application for issuance of occupancy certificate only on
22.05.2017 when the period of 30 months hod already expire,d. so,,
the promoter cannot claim the benefit of grace period of 120 days,
consequently, the learned Authority has rightty determined thet
due date ofpossession.

29. Admissibility of delay possession charges at prescribed

rate of interest: The seeking delay possession

charges at the rate of 1 'er, proviso to section 1B

&.s;ntend 
to withdraw

iomoter, interest for
{.*:!I i r%..

every month o; dutrl, ti1lJl: rrgndineffir of possession, at

such rate as:nay be"prescribed and jt h_hs'been prescribed
'u i i: i4 -l #rl' *

under rule 15r of"the rules. Rulti 15,ffiai;been renroduced asffi5"" reproduced as

marginal cost of lending rate +20/0.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to
time for lending to the general public.

30. The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined the
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prescribed rate of interest. The rate of interest so determined

by the legislature, is reasonable and if the said rule is followed

to award the interest, it will ensure uniform practice in all the

cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs. simmi sikka (supra) observed as under: -

"54. Taking the case from another angle, the allottee was only
entitled to the delayed charges/interest only ot the

as per clause 18 of the
such delay; whereas, the

promoter was en @ 240/o per onnum
ing instalmentfor the

ority/Tribunal are
to safeg may be the

rties are to be
ter cannot be

ite position and

nd unreasonable
Aehyed possesslon.
's Agreementwhich

ter to cancel the allotment
nd conditions of

'ry,-facie one-sided,
lll constitute the

unfoir trq.!? practic€ on

As r e e m en i ii: iu {5, t a e iii t r"iiii' ui aii is. "
31. Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in. the marginal cost of lending rate (in short,

MCLR) as on date i.e., 24.03.202L is 7.300/0. Accordingly, the

prescribed rate of interest will be marginal cost of lending rate

+2o/o i.e.,9.30%.

Complaint No. 5066 of 201,9

rate of Rs.15/- per sgii:
Buyer's Agreement foi:

compounded at the tt,
delayed payments. Th

balanced rtnd' must be-'ii[u
allowed tb iffkeiunarc o'dioi
to exploii:the n,eeds of,th::le hq.

bound to i'iikp.,into,.ioni'ideit
protect th,e interest of thi con

hi$u,Tribunal is duty
Ldiiye intent i.e., to
{€s in the real estate
,:.::' .:.1
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32. The definition of term'interest'as defined under section z(za)

of the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay

the allottee, in case of default. The relevant section is

reproduced below:

"(za) "interest"
promoter or the

interest payable by the
may be.

Explanation. -For the clause-
O the rate of the allottee by the

equal to the rate of
liable to pay the

(i0 allottee shall
amount or

part thereof
the interest

Il befrom the
promoter till

33. Therefore, in ayments from the

complainants shall be
:

9.30o/o by thO, rebpondent/p;

being grantffitp $ffi *.q{tr&$ffirfi Pqr$ase of delayed
\#LJIhLJ\/fi\/*AffWg

possession charges.

34. On consideration of the documents available on record and

submissions made by both the parties regarding

contravention of provisions of the Act, the authority is satisfied

that the respondents are in contravention of the provisions of
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the Act. By virtue of clause 15(a) of the agreement executed

between the parties on 09.10.2012, possession of the subject

apartment was to be delivered within stipulated time i.e. by

30.09.2015. As far as grace period is concerned, the same is

disallowed for the reasons quoted above. Therefore, the due

date of handing over possession is 30.09.2015. The

respondent has failed possession of the subjr:ct

apartment till date of rdingly, it is the failure of

the responden ts obligations and

responsibili hand over the

rdingly, the non-possession

compliance n 11[a)(aJ read

with proviso n the part of the

respondent is es ottee shall be paid, by

the promoter,,i of.delay from due date

of possessio ing over of the

35.

possession, q*:u51b9d rqte 
S ttp/:r{: 

p.a: as per proviso to

section 18(1) of the Act read with rule 15 of the rules.

The allottee requested for fresh statement of account of the

unit based on the above determinations of the authority.

Directions of the authority
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Hence, the authority hereby passes this order and issues the

following directions under section 3T of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 3a(fl:

i. The respondents are directed to pay interest at the

prescribed rate of 9. p.a. for every month of dellay

from the due n i.e., 30.09.2015 till the

date of handing

ii. The promo ion charges in the

account f the unit of the

al t the allottee is

more as sufficient

complian

i ii. If there is no against the allottee or

iv.

allottee then the

I be paid after

adj e allottee.

The arrears of such interest accrued from 30.09.2015 till

the date of order by the authority shall be paid by the

promoter to the allottee within a period of 90 days from

date of this order and interest for every month of delay
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V.

vi.

shall be paid by the promoter to the allottee before 10tr, of

the subsequent month as per rule 16(2) of the rules.

The complainants are directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

The rate of interest chargeable from the allottee by the

promoter, in case of default shall be charged at the

prescribed rate i respondents/promoters

which is the same which the promorter

shall be liab of default i.e., the

nZ(za) of theAct.delayed

The g from the

compl the agreement,

however, e charged by the

promoter a after being part of

vii.

viii.

ffirotu,remecourtin
rhe nrffiq#ffi-$ffih,f*Jessq' to the a,ottee

statement of account within one month of issue of this

order. If there is any objection by the allottee on

statement of account the same be filed with promoter

after fifteen days thereafter. In case the grievance of the

allottee relating to statement of account is not settled by
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the promoter within 15 days thereafter then the allottee

may approach the authority by filing separate application.

2i7. Complaint stands disposed of.

3iB. File be consigned to registry.

ffiHARERA
ffiGuRUoRAM

tsr-k rmar)
Member

\.r -4-/
(Vijay Kurfi5r Goyal)

Member

wal)

; GurugramHaryana
Dated: 24.03.202
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