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ORDER

1. The present complaint dated 094 12.2020 has been filed by the

complalmants/allottees under_ ectlon 31 of the Real Estate

(Regulation and Deve]opment)ﬂ 'Act, 2016 (in short, the Act)
read with ru]e 28 of theéHaj'yana Real gstate (Regulation and

Development) Rules 2017 (m short the Rules) for violation

‘9

of section 11,(4‘3(3) of th(;: Act whe;reln it is inter alia
prescribed that the pmmo':ter shall »be% responsible for all
obligations, regpgqmbllltles ?nd@fﬁﬁélions under the
provision of the Act or.the rules and regu]atlons made there

under or to the allottee as per the agreement for sale

i b i
= % L

executed inter se.

s i
g F

A. Unitand project related details

R

2. The particulars of the project, the details of sale
consideration, the amount paid by the complainants, date
of proposed handing over the possession, delay period, if any,

have been detailed in the following tabular form:

S.No. | Heads Information
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1. Project name and location “Ramprastha City” Sector-37C &
37D, Gurugram.
2. Project area 105.402 acres
Nature of the project Residential colony
4. DTCP license no. and validity | 128 of 2012 dated 28.12.2012 valid
status till 27.12.2016
5. Name of licensee B.S.Y. Developers Pvt. Ltd. and 3
others
6. RERA Registered/no{ Not Registered
registered SRS 25
7. Unit no. . | Plot No. 65, Tower B
| [Page 20 of complaint]
8. Unit measuring "+ /20 10 ] 250 sq. yds.
SN A AT i
9. Allotment letter = ¢ ['1641.2015
o 2 ' | [Page.35 of complaint]
- < 2 W
10. Date of execution-of Plot buyet 18.11:2015
agreement " | [Page 17 of complaint]
11. | Paymentplan, | | | | Possession linked payment plan.
SO Sl L L] [Page 33 of complaint]
1A Total consideration '|'Rs.81,50,000/-
T «“""| [as per payment plan page no 33 of
¢ 7| complainant]
13. | Total amount™ paid ‘by the | Rs.75,75,000 /-
complaz_pants : [/ .| [as per receipt information page no
“ ‘| 36&37.0of complainant]
14. Due date of delivery of 18.05.2018
possession as per clause 11 of
the apartment buyer
agreement: 30 months from
the date of execution of
agreement
[Page 24 of complaint]
15. Delay in handing over | 2 years 10 months and 6 days
possession till date of this
order i.e. 24.03.2021
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B. Fact of the complaint

3. The complainants have submitted the respondent gave
advertisement in various leading Newspapers about their
forthcoming project named Ramprastha “The Ramprastha
City” Sector 37C & 37D, Gurgaon promising various
advantages, like world class amenities and timely
completion/execution of the: pro;ect etc. The companies staff
member, channel partnerl 'J‘Accolades Developers” and the

Ramprastha CEO (Mi;Mlehll ]ain] had repeated visit to the
residence of the cot;i:nl;mant between July 2012 till
September 2012 and assured the client by ?arratmg that the
company hafzs 'hcgquired ;'Ej(ﬁ)%i-aCPES of land-and is developing
into re51dentlal plot at Sec 37 D, Gurgaon@ They all assured

snse

that the possession w.1ll be glven in next 6 to10 months’ time.
They all further narrated thatS%til.e land is situated at prime
place near propo§ed M@etr_o «Stanon( and thus allured the
complainant,~“to | invest |their 'ﬁhard-@earned money for
immediate pre—iauﬁch offer of résidential plot at Sec.37-D,
Gurgaon. They further stated that the priority allotment will
be done to those members who will pay full amount of plot
aloﬁg with External Development Charges and Infrastructure

Development charges, inducing client for 95% upfront

payment.
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The complainants have submitted that relying on the
promise and undertakings given by the respondent in the
advertisements the complainants, booked a plot admeasuring
250 sq.ft. i.e. in aforesaid project of the respondent for total
sale consideration of Rs.81,50,00/- which includes BSP, car
parking, IFMS, Club Membership, PLC etc. That due to sudden
demise of Sh. R.N Govil (’jc’ih_t“--hq_lder), the plot was endorsed
in the name of Smt. Sumag} Govﬂ and Mr. Jivesh Govil on dated
28102020. 7 | Vé
4 . zwxﬁ .

The complamants have further submltted that Plot Buyers
Agreement tbe respondent had, allotted a Plot bearing No B-
65 in Block- B havmg area of 250 Sq yds. to ;he complainants.
That as per para -No. 11 of the plot buyer agreement, the
respondent had agreéd to deliver the possession of the Plot
within 30 months from dat;.-wt;f executlon of the agreement
plus a grace penod of Slf{ mont}is and he had made payment
of Rs75,75,000/- to the respondent v1de different cheques on
different dates “withQ z‘“ﬁ % of total sale consideration
completed by November 2015.

The complainants have submitted that he had regularly
visited the site upto three times per years from 2015 to 2020

but was surprised to see that construction work has been

initiated even after 5 years of payment and no one was

Page 5 of 35




HARERA

GURUGRAM Complaint No. 4479 of 2020

present at the site to address the queries of the complainant.
It appears that respondent had malafide intentions to induce
complainant to part with their hard-earned money. The only
intention of the respondent was to take payments for the plot
without completing any iota of work. The respondent had
dishonest motives and intentions to cheat and defrauded the
complainant by selling’ untfuthful dreams. That despite
receiving payments for: aii’ the demands raised by the
respondent for the sald plot and desplte repeated requests
and reminders over phone caIIs and personal visits of the
complainants, the respondent has miserably failed to deliver
the possession of the allotted plot to-the complainants within
stipulated periéd. | J &/

The complainants hayesubmitted that the respondents in
submitting their RERA application vide PI‘O]eCt ID RERA-GRG-
310-2019 on 19 09.2019 at RERA themseives acknowledged
a completlon status of 7.5%, They }},aye further acknowledged
in their application that they Er«e:yze’c‘ to prepare any of the 14
listed service plans and have not applied/received
approvals/NOC from any of the government agencies incl.
electricity, water, drainage, drainage, etc. The respondents
have also acknowledged not filling for statutory approvals

including Forest NOC by 19.09.2019. The Respondents have
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10.

clearly been delinquent in administering their own
responsibilities.
Relief sought by the complainant:
The complainant has sought following relief(s)
I. To direct the respondent to handover the possession of
the plot along with prescribed interest per annum.

On the date of hearmg,:- the Authorlty explained to the

respondent/promoter about the contravention as alleged to

%}s. e _M
T

have been committed: in relatlon to'section 11(4) (a) of the

Act to plead gt.;ll;y or not to plead gunlty

wwwwwwwww
e v»ws» y mmmmmm z

Reply by the respondent
The respondenf has| filed ‘an application| for rejection of

complaint oni the ground of jurisdiction along with reply. The

respondent has contgsted the complamt on the following

1
f - Q\;&ﬁ
i e

i
s

grounds.
i. The cofmﬁlai’ht filed by the complainant is not

mamtamable and the Haryana Real Estate Regulatory

i

&

Authonty, Gurugram, Haryana has no jurisdiction
whatsoever to entertain the present complaint.
According to the respondent, the jurisdiction to
entertain the complaints pertaining to refund,
possession, compensation, and interest as prescribed

under sections 12, 14, 18 and section 19 of the Act lies
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il.

iii.

with the adjudicating officer under sections 31 and
710f the Act read with rule 29 of the rules.

That the complaint pertains to the alleged delay in
delivery of possession for which the complainant has
filed the present compliant and is seeking relief of
possession, interest, compensation under section 18 of

the Act. Therefore even though the project in question

Z;*N .

i.e. Ramprastha Clty at Sg;:tor 37C and 37D, Gurugram

eeze' »swt_ é
S i

is covered under the deﬁmtlon of ongoings projects”

P b
and REBAwreglsgratlon has been applied and the

registration certlflc.atwevls still awalted the complainant,
if any, 'ﬁiéf still reqﬁired ';o% be ﬁled before the
ad]udlcatmg ofﬁcer under rule 29 of the rules and not
before thls authonty under Rule 28, as this authority

has no jUI‘lSdlCthI‘l to-entértain such complaint, thus,

i
£

the same'is llable to be re]ected/disn;lssed

6&%

That, in terms of the Haryana Real Estate (Regulation
and Devélopn;ént) Amendment R'ulews,22019 (for brevity
RERA amendment Rules, 2019”), the complainants
have filed the present complaint under the amended
rule 28 in the amended form ‘CRA’ and is seeking the

reliefs of possession, interest and compensation which

is covered u/s 18 of the Act.
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Iv.

That the complaint is neither signed nor supported by
any proper affidavit with a proper verification. In the
absence of a signed complaint with a proper verified
and attested affidavit supporting the complaint, the
complaint is liable to be rejected.

That the statement of objects and reasons as well as the

preamble of the said A,ct clearly state that the RERA is

enacted for effectwe ,_oﬁsumer protection and to

protect the 1nferest ef consumers in the real estate

gFiiN ¢
@ s ggﬁ' S

sector. RERA is not enacted“to protect the interest of
nvestorg ‘As the sald Act has not ‘defined the term
ronsumer therefore the deﬁnltlon of “Consumer” as
]provideé’under the : Consumer Protectlon Act, 1986 has

3& es?

to be referred for ad]udlcatlon of the present complaint.

The complalnants arg irwestors and not consumers as

explaillgd?;glef e‘?‘- bélgw 'y a Vi §§

a) That"the authority hasino jurisdietion to entertain
the present ;om'plai“ﬁl as the ’corrslplainant has not
come to this authority with clean hands and has
concealed the material fact that apart from the Plot
No. B-65 in the said project, for which the

complainant has filed the present complaint, the

complainant, has also invested in one more plot i.e.
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B-282 in the same project of the respondent, for
which the complainant has filed a separate
complaint i.e. complaint no. 4423/20, which is also
pending adjudication before this authority. The
complainant has invested in two residential units in
the same project of the respondent for earning
profits and the tfan""s“'action therefore is relatable to
commercial purpc;s;% gnd the complainant not being
a 'consumer’ vf&hmfh_e meaning of Section 2(1)(d)
of the Consumee Protectlon Act, 1986 the complaint

b

1tse1fils not mamtamable undee° the said Act. This

@ &«% é
9 @ & 6%

has been the consistent view of the Hon’ble National
Consumer Disputes Redressal Commlssmn in a
numbe‘xz of case:s wherein it has been held that even
when a consumer haS*booked more than one unit of
reszdentlal premises; it amounts ‘to booking of such

i «&& » w & S

premlses for mvestment/commermal purpose.

b) The complainant is not a consumer and nowhere in
the present complaint have the complainants
pleaded as to how the complainants are consumers
as defined in the Consumer Protection Act, 1986

qua the respondent. The complainants have

deliberately not pleaded the purpose for which the
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Vi.

complainants entered into an agreement with the
respondent to purchase the apartment in question.
The complainants, who are already the owners of A-
63, Lok Vihar, Pitampura, New Delhi-110034
(address mentioned in the booking application
form, plot buyer agreement and in the present

complaint) are mvestors, having invested in two

g

units in the samie.,' ‘_'_o]'ect of the respondent and who
DRI

never had any intent::m to buy the apartment for

thelr ow;1 Vpersonal use an,,d kept on avoiding the

pe%f%rmance of thélr contractual obligations and

haéf;f now filed the presegn’c- __compl;aint on false and

‘3

frivolous grounds /G

Despite several ”adversztleﬁ@ the respondent has
continued w1th the development of the said Project and
is in th_g process of cglnﬁl%ti'ggﬁghe :d;_evelopment of the
project-and subject to the force ma]eure conditions, as
detailed Ifl;remafter should be able to apply the
Occupation/Part Completion Certificate by 31.12.2022
(as mentioned in the application filed for registration of
the said Projects with RERA) or within such extended
time, as may be extended by the Ld. Regulatory

Authority, as the case may be. However, as the
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Vii.

complainants were only short term and speculative
investors, therefore they were not interested in taking
over the possession of the said apartment. It is
apparent that the complainants had the motive and
intention to make quick profit from sale of the said
apartment through the process of allotment. Having

failed to resell the sald apartment due to general

recession and begg'_ g-_\--fgf slump in the real estate
market, the compla)nants lhave developed an intention
to raise» falSe and'frivolous issues to engage the
espondents in unnecessary, protracted and frivolous
11t1gat10n The alle.ged gnevénce of the complainants
has origin and motive in sluggls_h real estate market.

The responden_t has submltted that the authority is
deprived of the ]Ijnsdicti.of;“;o go into the interpretation
of, or r;gh;s pf the parnes ugte;' se in accordance with
the plot | buyer's| ag:‘eern_ént:;j& signed by the
complae’inant's/allotmee;lt offered to him. It is a matter of
record and rather a conceded position that no such
agreement, as referred to under the provisions of said
Act or rules, has been executed between the

complainants and the respondent. Rather, the

agreement that has been referred to, for the purpose of
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getting the adjudication of the complaint, is the plot
buyer agreement dated 18.11.2015, executed much
prior to coming into force of said Act or said Rules. The
adjudication of the complaint for interest and
compensation, as provided under Sections 12, 14, 18
and 19 of said Act, has to be in reference to the

agreement for sale execfuted in terms of Act and rules
‘A gﬁsééw ,\gga f

RN

and no other agreﬁmégt This submission of the
3 e&&% %

respondents inter aha flnds support from reading of

L

the provisions/of the Act an@ the tules. Thus, in view of

the submlssmns made above no, rellef can be granted

3 il
L

i

to the complamants

S

That the proposed estlmated tlme of handing over the

‘& 3

possession o‘fwtl;e@sald plot 1e 30 months + 6 months
i.e. 36 months from: the datie o} executlon of plot buyer
agreemenf (18. 11 ZULSJ whlch comes out to

18.11.2018; it fis)applicable"to/ force_'majeure and the
complaiflaht has complied with all the terms and
conditions and not being in default of any the terms
and condition of the plot, including but not limited to
the payments of instalments. In case of any

default/delay in payment, the date of handing over

possession shall be extended accordingly solely at the
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TR G

ix.

respondent discretion, till the payment of all
outstanding amounts and at the same time in case of
any default the complainant will not be entitled to any
compensation whatsoever, this was also provided in
clause 11 of the plot buyer agreement.

That section 19(3) of the Act provides that the allottee

shall be entltled to: clalm the possession of the

apartment, plot, or buxldmg, as the case may be, as per

the declaratlon glven by the' promoter under section

‘- mw%w%

4(2)(1)((3) Thus con]omt readgng both the provisions,

as aforementloned, would. s_how that the entitlement to

&
5
-

claim th’é‘ fiosse%sion or refund would only arise once

%

the possessmn has not been handed over as per the

»s’ e
.@ F

declaration -gwen by -the .«-.p;;omoter under section
4(2)(1)(C) In the present case, the respondent had
made a declaratlon in te;'rns of sectmn 4(2)(N)(C) that it

v-wag i

would c?plplete the™ project by 31.12.2022 (as
mentloned at theétlme of reglstratlon of the project
with RERA) or within such extended time, as may be
extended by the authority. Thus, no cause of action can
be said to have arisen to the complainant in any event

to claim possession or refund, along with interest and

compensation, as sought to be claimed by it.
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X. The respondent has submitted that the respondent has
developed various projects and has completed those
projects. The respondent has obtained occupation

certificate in majority of its project are described as

under: -
S.No | Project Name No. of | Status
Apartme
nts
1. Atrium 336 IT OC received
2. View. <Y 280 OC received
3. Edge y:&,.--- ;g.':h; . - ..I__ : -
Tower, ], KLM . |400% OC received
Tower H, N M| 169 %‘”T&é OC received
|Tower-Q . 180 = | |OCreceived
} (Nomenclature-?) 6404, |OC to be
(Tower A, B,C,D,E F, | / applied
6)*. .4
4. EWS w ! E REGY, 834 OC received
5. Skyz -~ o o684 . OC to be
s AN . 9 N 0 Y, applied
6. Rise 322, , |OC to be
g : 7| ¢ /1 applied

xi, The respondent further submitted that he had,
immediately after obtaining the License for the said
project, started the process of demarcating the Plan by
visiting the Project site physically several times in

order to fasten the demarcation process. It is submitted
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that the Respondent tried at least three times to
demarcate the plan, however, there was always an
issue in demarcation because the physical plan was not
in consonance with the Sectoral Plan, which is the
reason why the respondent took considerable amount
of time to demarcate the colony. It was only in early

2014, the respondent at the time of demarcation of the

> *'*x?v?"{?f\*

colony, learnt 'htht there had been several

-‘ Mf '.-,;

changes/mlstakes in| SectoraT Plan of Sectors 37C and

,s\ " é-\w«o‘% f,-
. .

Sector 37i) on account of Wthh no development could

have taken place over the ll'censéd land on the basis of
the Layoqtzplan that had been approved on September

b $ §9

28, 2012 As such the responderit was constrained to

g%_ g,
ws§-\g :me =s>

make changes- in thewLayout Plan and submit an

- S
@ ’

application for ap'proval tHereof, keeping in view the

G
G

actual po%’iti@on%e}géjsgng at the site. Accordingly, an
applicgti'or.lgdated.Aprll 7 §0§4 had! been submitted,
seeking ap[;roval of the ';ev:f&Layout Plan. In the said
application, some of the changes/mistakes, as
appearing in the Sectoral Plans, had been highlighted,

which for ease of reference, are reproduced

hereunder:-
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» That there is a HSIIDC Nala which is passing

\4

\ 7

through the land adjoining to the Huda Nala in the
village Gaduli Kalan, which is not shown in the
approved Sectoral Plan of Sector 37-C and 37-D.
There were no HT lines passing through the colony
at the time when application had been submitted
for approval of Layout Plan but after the approval,
Dakshin Haryag WBﬁl;&l;i’Vltran Nigam (DHBVN) had
installedyea}i;-I;I‘”;;lzl_r;%.}y.h;ghf is passing through the
plots; as had”heehﬁ'dgrnafcat&é"ﬁ in the approved
Lay;n:t Plan, on account whereof separate green
comdors were needed to be created on the line
through which HT lines had been installed.

That a m__erh_o dated Ap_rd __29, 2014 was sent through

)

respondent%oefﬁce to” the District Town Planner,

P
9 &o R g
‘29 9‘5 $%

Gurgaon, seeklng’ xo erfy the road circulation inter

T -~ P

alig, keeping in view that the boundary lines of
Basai and Gadull Kalan were w;ong and were not as
per sizra plans of those villages. Pertinently, though
no development could even take place inter alia, for
the reasons aforementioned, the applicant had to

make compliances of Rules 24, 26, 27 and 28 of the

1976 Rules.
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» That time and again, the respondent continued to
inquire about the revised layout plan but there was
no response from the authorities.

Copies of all the relevant documents have been filed and
placed on the record. Their authenticity is not in dispute.
Hence, the complaint can be decided on the basis of these
undisputed documents and éubmissions made by the parties.
Jurisdiction of the autﬁg rlty

The appllcatlon of Lﬁe géspondent regarding rejection of

@W@

complaint on/ ground of ]urlsdlctlon stands rejected. The

w_mmss ~9 ‘*’-ow i

authority obsgrves that it has temtonal as well as subject
matter jurisdiction to ad]Lfd_lcate the pre_se_nt complaint for

the reasons given below.

E.I Terrltorxal]urlsdlction v

As per notlflcatlon no. 1/92%2017 ITCP dated 14.12.2017
issued by Town and Country Plannmg Department, Haryana
the ]urlsdlctmn of Real Estate Regulatory Authority,
Gurugram shall be- entire Gurugram District for all purpose
with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of
Gurugram District, therefore this authority has complete

territorial jurisdiction to deal with the present complaint.

E.Il Subject matter jurisdiction
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The respondent has contended that the relief regarding
refund and compensation are within the jurisdiction of the
adjudicating officer and jurisdiction w.r.t the same does not
lie with the authority. It seems that the reply given by the
respondent is without going through the facts of the
complaint as the same is totally out of context. The
complainant has nowherew?(;ught the relief of refund and
regarding compensatlon part the complalnant has stated that
he is reserving the rlght for eompensatlon and\ at present he

i" "-x f’) & ﬁg‘%
is seeking only delay possessmn charges The authorlty has

Sy

complete ]urlsdlctlon to decide the complalnt qegardmg non-

ey, /

w //ﬁ; Sy, P i

compliance ef obllgatlons by the promoter as ﬂleld in Simmi
oz ; ?

Sikka v/s M/s EMAAR MGI; L;ndéLtd (comppalnt no. 7 of
2018) leaving a51de conﬂaerfsaéfon which is to \be decided by
the dd]udlcatlng offlcer if pursued ii the con#plalnants at a
later stage. The Zld%ecfl;n of t;e authorvl%ty has been upheld

by the Haryana Real Estate Appellate Tribunal in its
judgement dated 03.11.2020, in appeal nos. 52 & 64 of 2018
titled as Emaar MGF Land Ltd. V. Simmi Sikka and anr.
Finding on the objections raised by the respondent

F.I Objection regarding the complaint not signed and
proper verified
The counsels for the respondents have raised objection that

the complaint is neither signed nor supported by any proper
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affidavit with a proper verification. The authority observes
that the complaint is signed by the complainant and his
counsel and affidavit is also signed by both the complainants.
So the allegation of the respondent is liable to be dismissed.

F.I1 Objection regarding handing over possession as per
declaration given under section 4(2)(1)(C) of RERA Act
The counsel for the respondent has stated that the

entitlement to claim possessmnfor refund would arise once

the possession has not been handed over as per declaration
given by the promqner under sectlon 4(2)(1)(C) Therefore,
next question, ﬁﬁdetérmlndtleli is whe‘thér the respondent is

F 4 «»w b .mw»«xﬁ & Yt 4

entitled to ava;l the time glveny;o ‘him gby‘ the authority at the
time of reglstérlng the project u;der seétlon 3 & 4 of the Act.
It is now settled IawMthast the prov1sions of the Act and the
rules are also apphcable to ohgo_lng prolect and the term
ongoing prcqect has&been dﬁeeﬁwned in rule 2(1)(o) of the rules.
The new as well as theﬁﬁon_going_ pro_]_ect ﬁ_ge required to be
registered under Section 3 and Sectlon 4 Qf the Act.

Section 4[2)[])(6] of tljleﬁAgct requ1res that while applying for
registration of the real estate project, the promoter has to file
a declaration under section 4(2)(1)(C) of the Act and the same

is reproduced as under: -

Section 4: - Application for registration of real estate projects
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(2) The promoter shall enclose the following documents along
with the application referred to in sub-section (1), namely: —

(1): -a declaration, supported by an affidavit, which shall be
signed by the promoter or any person authorised by the
promoter, stating: — .........ccccvveunens

(C) the time period within which he undertakes to
complete the project or phase thereaf, as the case
may be...."

18. The time period for h-andi_r;_g__ over the possession is

committed by the bullder§§ r;the relevant clause of plot

& i
%fl.i%‘i%f S “%

project by the promoter while makmg an application for

registration of the prOJect does not change the commitment

§

s

%

of the promoter. to hand over the possessmn by the due date
as per the plot buyolzs agreement The new timeline as
indicated by the promoter 1n the&declaratlon under section
4(2)(MH(Q) is now the new tlmellne ﬁs?nalcated by him for the
completion of-the pl‘O]&Ct. Although, penaléproceedlngs shall
not be initiated against the builder for not meeting the
committed due date of possession but now, if the promoter
fails to complete the project in declared timeline, then he is
liable for penal proceedings. The due date of possession as

per the agreement remains unchanged and promoter is liable
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for the consequences and obligations arising out of failure in
handing over possession by the due date as committed by
him in the plot buyer agreement and he is liable for the
delayed possession charges as provided in proviso to section
18(1) of the Act. The same issue has been dealt by hon'ble
Bombay High Court in case titled as Neelkamal Realtors

Suburban Pvt. Ltd. and anr vs Union of India and ors. and

has observed as under:

“119. Under the, provzsmns Of Sectmn 18, the delay in handing
over the' possess:on would be' counted from the date
mentigned in the: agreement for salewentered into by the
promoter and the“allottee’ prior'tosits registration under
RERA:Under the provisions of RE RA, the promoter is given
a facm!_:ty to revise.the-date ‘of completion of project and
declare the sdme under Section 4. ‘The RERA does not
contemplate~rewriting of contract. between the flat
purchaser and the promoter...”

F.III  Objectionregarding entitlementof DPC on ground of

complainantbeing investor.,

The respondent has taken a stand that the complainants are

the investors and -not cogxstgngrg, therefore, they are not
entitled to the _protection of the Act and thereby not entitled
to file the complamt under sectlon 31 of the Act. The
respondent also submitted that the preamble of the Act states
that the Act is enacted to protect the interest of consumers of
the real estate sector. The authority observed that the

respondent is correct in stating that the Act is enacted to

protect the interest of consumers of the real estate sector. It
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is settled principle of interpretation that preamble is an
introduction of a statute and states main aims & objects of
enacting a statute but at the same time preamble cannot be
used to defeat the enacting provisions of the Act.
Furthermore, it is pertinent to note that any aggrieved person
can file a complaint against the promoter if the promoter
contravenes or violates egny prowswms of the Act or rules or

"}’?‘?‘A'h“‘-z.-—" m g

\wg,afb_‘_?_
regulations made thereund Pon careful perusal of all the

terms and condltxons of thevplot buyers agreement, it is

..‘ .

4 §‘-L'

revealed that l;he compiqé%nants_are Qu%“er and they have paid
% i

total price §oﬁ; Rs 75,75 000/;§$ to tﬁe@’- -pi'-omoter towards

% =1
purchase of a plot in the prOJECt&Of the promoter At this stage,

it is 1mportant to stress upon the deﬁmtlon of term allottee

i | |

under the Act, thexiga;{ge is reproduced below for ready
reference: S —
B x@ - e .
“2(d) "a!iottee m relatio a remr estate pro;ect means the
person - ‘to whom a plot, apartment 'orbuilding, as the
case-may be, has.been allotted;.sold (whether as freehold
or leasehaqld) or 'otherwise: transferred by the promoter,
and includes the person who subsequent?y acquires the
said allotment through sale, transfer or otherwise but
does not include a person to whom such plot, apartment
or building, as the case may be, is given on rent;”

In view of above-mentioned definition of "alloq‘tee" as well as
all the terms and conditions of the plot buyer’s agreement

executed between promoter and complainan‘t, it is crystal
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clear that the complainant is allottee(s) as the subject unit
was allotted to them by the promoter. The concept of investor
is not defined or referred in the Act. As per the definition
given under section 2 of the Act, there will be “promoter” and

“allottee” and there cannot be a party having a status of

"investor”. The Maharashtra Real Estate Appellate Tribunal in

}z
concept of mvestor is not deﬁ_ oreyeferred in the Act. Thus,

the contentlonmof promoter that the allottee being an investor

T

is not entitled: ?o protectlon of this Act ajsoe ands rejected.
| i

#

.f.‘gng {% % :

F.IV Ob]ecu}m regarding ]ui'lsdictmn of authority w.r.t.
buyer’s agreement executed pripr to coming into force
of the Act", ‘

Another contention of the respondent is that authority is

deprived of tg’%@risdic
ee eg A

&& %@

rights of the pames mter-se 1%§c§ordance with the plot
buyer agreement, exécuted. between' the' parties and no
agreement for sale as referred to under the provisions of the
Act or the said rules has been executed inter se parties. The
authority is of the view that the Act nowhere provides, nor

can be so construed, that all previous agreements will be re-

written after coming into force of the Act. Therefore, the
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provisions of the Act, rules and agreement have to be read
and interpreted harmoniously. However, if the Act has
provided for dealing with certain specific
provisions/situation in a specific/particular manner, then
that situation will be dealt with in accordance with the Act

and the rules after the date of coming into force of the Act and

ey

the rules. Numerous pI‘OVlSl ; f‘the Act save the provisions

‘3

of the agreements made bétw e,éri«the buyers and sellers. The

N b
Rl

"ééfi ik

said contention has'been upheld in the landmark judgment of
Neelkamal Realtors Suburban Pvt. Ltd. Vs UOI and others.

(W.P2737 af201 7) which prowdes as under-

“119. Under. the provisions of Section'18, the de!ay in handing
over Chﬁ possess:on would be cogjnted from the date
mentionied\in the agreement for sa?&entered into by the
promoter and.the allottee priortoits registration under
RERA. Under-the-provisions’ of ‘RERA, the promoter is
givena facm[.y to revise the date of completion of project
and declare the-same_under Section 4. The RERA does
not contemplate rewriting: of contract between the flat
purc‘b aser and the promo@e(

122. We have already dfscussed%that abov«z stated provisions
of the-RERA are-not retrospective,in nature. They may to
some extent be-having a-retroactive or quasi retroactive
effect~but~then on that ground 'the validity of the
provisions of RERA cannot be challenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even
framed to affect subsisting / existing contractual rights
between the parties in the larger public interest. We do
not have any doubt in our mind that the RERA has been
framed in the larger public interest after a thorough
study and discussion made at the highest level by the
Standing Committee and Select Committee, which
submitted its detailed reports.”
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Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019

the Haryana Real Estate Appellate Tribunal has pbserved-

“34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in operationiand will be

licable h reements for sale entered into even

rior oming into operation of the where_th
transaction are still in the process of g_o_mpfg;_:gn Hence

in case of delay in-the oﬂ’er/dehvery of possession as per
the terms and Condltlons ‘of:the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the'reasonable rate of interest as
provided in Rule 15 af the rules'and one sided, unfair and
unreasondble ‘rate'lof compensation mentioned in the
agreenien tjor sale'is liable to be ignored.”
The agreements,» are sacrosanct save: fand except for the

provisions Wl’ﬁch have been aBrogated by the Act itself.

ﬁ 6& @
~< $

Further, it 1s noted that the bullder-buyer agreements have

been executed%m_ the manner that there.ismo scope left to the

allottee to negotiate ‘any of ‘the clauses contained therein.

Therefore, the -authority.is -ofthe.view that the charges

i

@eo

payable under various ‘heads shall be payable as per the

iy 27 \»;» ) 5

agreed termS end copdltxon% ofet;ihgéagre "ment\sub]ect to the
condition that the same are in accordance with the
plans/permissions approved by the,  respective
departments/competent authorities and |are not in

contravention of any other Act, rules, statutes, instructions,
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directions issued thereunder and are not unreasonable or

exorbitant in nature.

G. Findings on the relief sought by the complainant.

Relief sought by the complainant: To direct the respondent
to handover the possession of the plot along with prescribed
interest per annum.

22. Inthe present complalnt the complalnant intends to continue

with the project and is seglglgggdelay possession charges as

gw'

provided under tha @pf’owéu to, etftmm18(1) of the Act. Sec.

? Q?%

18(1) prov1so reads as under \ 2,
¢ o |

&wﬁ

“Section 1 8 Return of amaunt and compen,satmn

18(1). If ihe promoter fails to complete: or :s unab!e to give
possession,of an\apartment, p!ot or buildi ing,—

...........................

Provided that where-an-allottee does not intend to withdraw
from the project, he shall.be paid, by the promoter, interest for
every month of delay; till'the handing over of the possession, at
such rate as may be prescri bed.”

23. Clause 11 of the plptbuyer agreement (in short, agreement)

wwwwwwwwwwwwww

)

%es'g_
=

below:

“11. Schedule for possession

“The company shall endeavour to offer possession of the said
plot, within thirty (30) months with another grace period of six
(6) months from the date of execution of this Agreement subject
to timely payment by the intending Allottee(s) of Total Price,
stamp duty, registration charges and any other changes due
and payable according to the payment plan.”
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24. At the outset it is relevant to comment on the preset
possession clause of the agreement wherein the possession
has been subjected to timely payment by the intending
complainant of total price, stamp duty, registration charges
and any other changes due and payable according to the
payment plan. The drafting of this clause and incorporation of

such conditions are not E)nly-»_vague and uncertain but so

heavily loaded in favou ---.-;he.promoter and against the
o PR

allottee that even, a smglé default"by the allottee in making

payment as per xthe plan may'f.Eake the possession clause

k. !

irrelevant for the purpose of allottee aand?the commitment

date for hagg}ng over possesswm 10§es its meaning. The

53
&%& T4

=

1ncorporan0n%§f" sﬁchgcla"*use@m the plot buyer s agreement by
the promoter is ._]Lst to eva ewtf;e& ]lablhty towards timely
' Rt ﬁw

delivery of sub]ect unit and to deprlve the allotl;ee of his right

@

—y ;| ii‘

accruing after delay fn pgssessmn Thls is )ust to comment as
to how the bl.?}??l‘ ha§ mlsused his/ doQunant position and
drafted such mlschlevouséelau;e 11ri§ the agreement and the
allottee is left with no option but to sign on the doted lines.
25. Admissibility of grace period: The promoter has proposed
to hand over the possession of the plot within 30 months

from the date of execution of this agreement then after the

expiry of grace period of 6 months from the said 30 months
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subject to the intending allottee having paid all payments as
per the payment plan and subject to the terms and conditions
of this agreement. As a matter of record, the various receipts
issued by the promoter/respondent company in favour of
complainant/allottee which amount are approximately 90%
of the total sale consideration. According to payment plan the
allottee/complainant are: fulﬁlled all certain terms and

conditions of the agreement The respondent has failed to
gvxs J| :'v_-,_-,

provide any such” docugnent wh1ch can prove that the

AN
& . et o
G

intending allottee has not done nmely payment Hence, the

% 4

promot:er/resppndent company fails.~ to provide the
possession of the plot W1th1n stlpulatecl tgme Accordingly,
this grace pe;;cl of 6 months cannot be allowed to the
promoter at this stage.

Payment of delay possessmn charges at prescribed rate

i
‘9@

of interest: Prowdes that where an allqttee does not intend
to withdraw from | the pg‘g]esF,. l}e sh:all be paid, by the
promoter, interest for evef'; rhengh goflcl;elvay, till the handing
over of possession, at such rate as may be prescribed and it

has been prescribed under rule 15 of the rules. Rule 15 has

been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of
section 19]
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(1)  For the purpose of proviso to section 12; section 18;
and sub-sections (4) and (7) of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%..

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.

27. The legislature in its wisdom in the subordinate legislation

under the provision of-rule:15 0of the rules, has determined

)

the prescribed rate of&mterest The rate of interest so
determined by the*f%gi«;lfa&fu;é; 1s fe'asonable and if the said
rule is followed to'awa;(;i" themtlerest, itgévgill ensure uniform
practice in allithe cases. The Haryana Real Estate Appellate

Tribunal in Emaar MGF Land Ltd. vs, Simmi Sikka (Supra)
observed as under:- | 95
"64. Taking the case.from-anather angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.15/- per sq."ft=per-month as per clause 18 of the
Buyer’s Agreement for theyperiod: of such delay; whereas, the
promoter was - entitled «to interest: @ [24% per annum
compounded-at-the time of every succeeding instalment for
the delayed payments: The functions of the Authority/Tribunal
are to safeguard the interest of thelaggrieved person, may be
the allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent iLe., to
protect the interest of the consumers/allottees in the real
estate sector. The clauses of the Buyer’s Agreement entered
into between the parties are one-sided, unfair and
unreasonable with respect to the grant of interest for delayed
possession. There are various other clauses in the Buyer's
Agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the
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terms and conditions of the Buyer's Agreement dated
09.05.2014 are ex-facie one-sided, unfair and unreasonable,
and the same shall constitute the unfair trade practice on the
part of the promoter. These types of discriminatory terms and
conditions of the Buyer’s Agreement will not be final and
binding."

Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e.,, 24.03.2021 is 7.30%. Accordingly, the

[eraiiree’

prescribed rate of intere ngll pe marginal cost of lending

igt nd. Zf':u

rate +2% i.e., 9.30%.

The definition of géte‘_ggi;é

2(za) of the Agj}iéﬁ tnat

from the all%ttge ﬁy the' p omoter in casg of default, shall be

equal to the rate of mterest whlch tfgie @%omoter shall be

liable to pay: ﬂue allottee m case of' defa§u1t The relevant
VON _
section is reproduceﬂ below:..."

" r"‘fm I “._ — __“‘ ‘.:J;!%i &

“(za) "interest” means-the. rates of interest payable by the
promoter.or the allottee;, as the casemay be.,
Explanation. w——Forg e ﬁurposg of thls c aug&—;

(i)  therate of interest chargeable from the.allottee by the
promater, in-case of default shall be equal to the rate
ofi mt:erest gvguch:the promoter shall be Hab.’e to pay the
allottee, in'case of default;”

(ii)  the interest payable by the promoter to the allottee
shall be from the date the promoter received the
amount or any part thereof till the date the amount or
part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall
be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the

complainants shall be charged at the prescribed rate i.e,
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9.30% by the respondents/promoters which is the same as is
being granted to the complainant in case of delayed
possession charges.

On consideration of the documents available on record and
submissions made by both the parties regarding
contravention of provisions of the Act, the authority is
satisfied that the respondents are in contravention of the
section 11(4)(a) of the Act by not handlng over possession by
the due date as per tfle dgreement By virtue of clause 11 of
the agreement execﬁted. _be:t‘.v;_/ee__n the partges on 18.11.2015,
the possession. ofthe subject plot was to be delivered within a

‘%?

period of 30 months From the date of' execution of this

* i3
‘9 3 &

agreement which comes out to be 18. 05 ?018 As far as grace

W

period is concemed the same-is dlsallowed for the reasons

ot é s i
- »&_ A"
gt -

quoted above Therefore the due date of handing over
possession is 18 05. 20;8 'Bhe respondent has failed to
handover possession of the §nbjec§: plot till date of this order.
Accordingly, it is the féilui'e of the ﬁreepondent/promoter to
fulfil its obligations and responsibilities as per the agreement
to hand over the possession within the stipulated period.
Accordingly, the non-compliance of the mandate contained in

section 11(4)(a) read with proviso to section 18(1) of the Act

on the part of the respondent is established. As such the
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allottee shall be paid, by the promoter, interest for every
month of delay from due date of possession i.e.,, 18.05.2018 |
till the handing over of the possession, at prescribed rate i.e.,
9.30 % p.a. as per proviso to section 18(1) of the Act read
with rule 15 of the rules.

The allottee requested for fresh statement of account of the

unit based on the above de?éi:fhinations of the authority.

ﬂ.l
i

*wv,z-'

?f;s
ERC
it

Directions of the :;luthm'ltsg;'z S

w

Hence, the authority, hereb)gtga;sses thlS order and issues the

R L
i ve\ ky

following dlrectlons under sectlon 37 ofithe Act to ensure
compliance of bb_ligations cast'upon the promoter as per the

function entrusted toithe authority under,section 34(f):

The resﬁondent is di;ecteggif;g& pay interest at the
prescribed rate of 958% p.a.%}grwevery month of delay
from the due date of-possession i.e, 18.05.2018 till the
date ofhandmé (;fer possessmn

The promoter may credit delay possessnon charges in the
account ledger/statement of account of the unit of the
allottee, if the amount outstanding against the allottee is

more than the DPC this will be treated as sufficient

compliance of this order.
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If there is no amount outstanding against the allottee or
less amount outstanding against the allottee then the
balance delay possession charges shall be paid after
adjustment of the outstanding against the allottee.

The arrears of such interest accrued from 18.05.2018 till
the date of order by the authority shall be paid by the

promoter to the aIIottee w1thm a period of 90 days from

date of this order and lnterest for every month of delay

Han D
e e ?}W{&

shall be paid by, the p%‘@moter to the allottee before 10t

W§-ﬁ«& o aM

of the subsequent morit: as per. gﬁle 16(2) of the rules.

Qb
ST

The com@amants are dlrected to pay outstanding dues,

if any, after adjustment of 1nterest for the delayed

E
eriod. Y
A 2 e o e
= i kS
‘8

: .
u . 4 L

The rate of mterest chargeab,je frpm the allottee by the

&»’9‘%&
& 3 % R é i
%$ # @% &W i

promoter, in casé“of-default &shall be charged at the

o g
i

i @ " g& ! o V@
@

prescribed’ ‘rate . 1€, < 930% by  the

respondents/promoters which arg the same rate of
interest which the préomoter shall be liable to pay the
allottee, in case of default i.e., the delayed possession
charges as per section 2(za) of the Act.

The respondent shall not charge anything from the

complainants which is not the part of the agreement,

however, holding charges shall not be charged by the
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promoter at any point of time even after being part of
agreement as per law settled by hon'bie Supreme Court
in civil appeal no. 3864-3899,/2020.

viii. The promoter is directed to furnish to the allottee
statement of account within one month of issue of this
order. If there is any objection by the allottee on
statement of account the same be filed with promoters
after fifteen days th‘greafter In case the grievance of the
allottee relatmg to sta’tement 07" account is not settled by

the promoter w1th1n 15 dagrs thereafter then the allottee

ki % %5
@5‘?’

may apgroach fhe authority by filing separate
applicatic?ﬁ | “
34. Complaint stands.disposed Qf.

35. File be consigned'to régistry.

.é/ HARFEFRA =
(Samir Kumar) e (Vijay Kurmar Goyal)
Member & ' _ / Member

(Dr KK. Khandelwal)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 24.03.2021
Judgement uploaded on 08.06.2021
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