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ORDER

1. The present complaint dated"' -g;’l\_l.ZOZO has been filed by the
complainant/allottee up % ectlon 31 of the Real Estate
(Regulation and Developmeﬁ@j “i:t 2016 (in short, the Act)
read with rule 28 of the Haryana““Real Estate (Regulation and
Development) Rules 2017 (m short the Rules] for violation of
section 11(4% E:) lof theAct Wherem it is inter alia prescribed
that the promoter shall be responsﬂ)le for all obligations,
respon51b111t1es and fungt ons under the prowsmn of the act or
the rules and regulan;;ls mad there under or to the allottee
as per the agreement for sale execgﬁg@ inter se.

A. Unitand project related details |

2. The partlculars of the pro ject; the details of sale consideration,
the amount paid by the complainant, date of proposed

handing over the possession, delay period, if any, have been

detailed in the following tabular form:

S.No. | Heads Information
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ih! Project name and location “Ramprastha City” Sector-37C
& 37D, Gurugram.
2y Project area 105.402 acres
S Nature of the project Residential colony
4, DTCP license no. and validity | 128 of 2012 dated 28.12.2012
status valid till 27.12.2016
»: Name of licensee B.S.Y. Developers Pvt. Ltd. and
35 others
6. RERA Regxstered/no! Not registered
registered R gg"“ 422 -2
7\ Unit no. : plot no. 160, block B
1 | :\; [Page 28 of complaint]
8. Unit measurmg L éﬁwg WY 4
f i Q“sss v i &
ol Date of allotrﬁent letter 09.01.2015
[Pa_ge_ 44 of complaint]
10. Date of’ executlop of Plot buyer 20.12:2014
agreement | | [Page 25 of complaint]
11. | Payment plan- BE | Péss’“éssmn linked payment plan
\ »” [?age 41 of complaint]
12. | Total consideration '['Rs.39,50,000/-
™ [as per payment plan page no
i B 0 1 1|41 of complainant]
13. Total amount paid by the Rs.38,00,000/-
complainant [, | [as per alleged by complainant
will '\~ | | page np 7 of complainant]
14. Due date of delivery of 20.06.2017
possession as per clause 11 of
the plot buyer agreement: 30
months from the date of
execution of agreement
[Page 33 of complaint]
15. Delay in handing over | 3 years 9 months and 4 days

possession till date of this
orderi.e. 24.03.2021

Page 3 of 36




mhm

HARERA

Ok GURUGRAM Complaint N0.4059 of 2020

Fact of the complaint

That in the year 2014, the complainant was interested in
purchasing a suitable plot for his residential needs. That at the
time of point the respondent was quite aggressively marketing
and advertising the said project. The respondent was
representing itself to a settled and committed real estate

developer and was propagatm ':that the said project shall be

completed in a time bound manner Swayed by the marketing

and advertlsmg bemg done by the respondent, the

e dS
@fww 7 \

S
complainant appyoached the offices of the respondent where

the representatwes of the respondent conflrmed that the said
project was belng developed by fhe respondent with full

vigour and the respondent was holdlng all the permissions,

sanctions as well as the requIte fmanaal capacity to develop

e
]

and complete the said project n a tlme bound manner. Yet

again the corhplamant relled upon the representatlons which

were made by the| representatlves ‘of the respondent and

km a £ Y «

g

decided to seek allotment of a plot in the said project.

The complainant in the year 2013 and he paid an amount of
Rs. 8,00,000 for a plot measuring 250 Sq. Yds in the said
project as advance. That the said amount of Rs. 8,00,000 was
paid by the complainant vide cheques bearing number 105466

& 119805 dated 10/06/2013, which was later on
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acknowledge by the respondent vide a formal agreement
dated 12t of December 2014. That at the time of execution of
said agreement respondent demanded further amount of Rs.
30,00,000 against the plot in question, which was paid by the
complainant vide cheque bearing no. 297317 dated 12-12-
2014.

That soon after execution“ofisaid agreement, on 20t of

December 2014 a plOt"""Buyéf": agreement was executed

! *‘?&xww i M% .y
allotment of the sald plot m;s formaTised Needless to say, said

plot buyer agreement was one- srded unllaterally prepared
and heavily tllte'd in favour of the ‘respondent. But as the
c1rcumstances were the complalnant rwés neither in the
position to negotlate nor Was ’allowed to negotiate the terms
and conditions of the said’ glo; buyer agreement. Accordingly
there are certam terms _gm;ht_ione"d the said Plot buyer
agreements which a;r;e?hgains't the law, unethical, inequitable
and therefore are kr»lc;t& b;nding upon the complainant.

That the plot buyer agreement, respondent has allotted a plot
bearing no B-160 measuring 250 Sq. Yds against total sale
consideration of Rs. 39,00,000. That complainant had opted
for payment linked plan. That as per the payment plan the

respondent can only demand an amount of Rs. 34,25,000 but

Page 5 of 36



REHL Tl

& HARERA
HOs GURUGRAM Complaint No.4059 of 2020

respondent fraudulently took an 38,00,000 and thereafter
shared the details of payment plan.

The complainant has always remained steadfast and
committed in making the payment of all the instalments as and
when demanded by the respondent however as the facts
would speak for themselves the respondent miserably failed
in developing the said- plot‘?’lgl&fa gtlmely fashion resulting in
severe losses being suffere& bﬁ%?; petitioner. That out of total

sale consideration” of Rs 39 50 000c0mpla1nanthad already

paid an amount of Rs. 38 00 000/ andrest of the payment was

'
>~s &W _w & & Mww %e

subjected to ﬂélwery of possessmn in tlmely% manner.

That as per the plot buyer agreement it had been agreed that
the possessmn of.the said plot shall_be of_fered 30 months of
date of executieﬁ.e.f‘ ptot buy;'r agreement with a grace period
of further 6 months. Needlese" to say, since the project is a
plotted colony, @t_he'.respo'ndeqt(wés":_-gn_dézr an obligation to
obtain completion éerﬁﬁcate within' 30 'months in order to
offer possession of the plot to the complainant but even as on
today there is no scope of completion of the project in near
future.

That developers such as the respondent are habitual of

mentioning rather ridiculously low amount of compensation

for the delay in offering the possession of the plot. In the plot
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buyer agreement in question the rate of Rs. 90 per sq. yds of
the full area per month had been mentioned towards
compensation in case of default is of the respondent and as far
as complainant is concerned, respondent put an unreasonable
condition that, if the complainant is not able to construct the
said plot within 5 years of handing over of possession

complainant need to pay amount which will be calculated at
.«25 : 1 ”‘w As

%%"'A

the rate of Rs.718/- pe q“Y'ds That such conditions itself

speaks about the unreasonableness and one-sided approach

1
= W
7

\’
stretch of 1mag1nat10n thls arnount is not acceptable. The

illegality of Ehls compensatlon amount is but apparent from
the other terms of the plot buyér agﬁeement It is submitted
that the respondent wants to pay penalty ofRs 90/- per square

yards per month for the delay in offermg possession and on

xQ
‘9 %\3

the other hand walgés to gTrag*ge Rs. 718/ -per square Yards per
month if the/complainant is‘not able to complete after taking
possession. Theré cannot be a better exan:ple of the illegality
of the plot buyer agreement and the delay compensation
charges being low. That since the respondent is not able to

complete the project in timely manner, he should also be liable

to pay at the Rate of Rs.718/- per sq. yds per month for delay.
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That the complainant booked the unit in the year 2014 and
even after passing of more than 6 years there is no scope of
delivery of possession. That aforementioned trail of events
clearly shows and proves that the respondents have
intentionally failed to abide by the terms and conditions of the
allotment/agreement which had been made in favour of the

complainant. The cond__ui:__t',_bf;';th'eg,respondent has remained

deceitful, and respondéh%__{__ndiiééd the complainant to part
away with a huge sum of. r_n_oney I'e, Rs 38,00,000/- and
despite of waltmg for arqyuna ;gnore than 6 years now, the
respondents have still not clarllled the situation with regard to
the completlon bf project.

Relief soughf bylhe complamént

The complalnant has sought follow;ng fehef(s)

I.  Todirect the respondent to pay interest of every month
of delay at theé pgescrlbed rate of 1nterest from the
19.06.2017.

II. To direct the del;ly; penalty at the rate of 718/- per sq.
yds. per month for the period of delay.

On the date of hearing, the Authority explained to the
respondent/promoter about the contravention as alleged to
have been committed in relation to section 11(4) (a) of the Act

to plead guilty or not to plead guilty.

Page 8 0of 36




"RAIRG W

D.
13,

HARERA

GURUGRAM Complaint No.4059 of 2020

Reply by the respondent

The respondent has filed an application for rejection of

complaint on the ground of jurisdiction along with reply. The

respondents have contested the complaint on the following

grounds:

1!

II.

The complaint filed by the complainant is not

maintainable and"th"e.'._ .H:a“ify;ma Real Estate Regulatory

Authority, Gurugram, N Héi‘yana has no jurisdiction

whatsoever to entertam the present complaint.

:&@‘9@ P

According. ‘to the respOnde’nt the jurisdiction to
entertains

i

the complamts pertamlng to refund,

o -x Sy

G

Q

possessmn, compensatlon and, interest as prescribed

g R

under sgct10n§ 12, 14¢18§?nd sechon 19 of the Act lies
with the ad]udlcatmg (;fﬁé‘er%ﬁnder sections 31 and 71of
the Act read with rule29 of the_rules.

In the prééfén; case, the complaint pertains to the alleged
delay (in" delivery | of “possession/ for which the
complainants have filed the I;re;ent complaint and is
seeking the relief of possession, interest, and
compensation u/s 18 of the said Act. Therefore, even
though the project of the respondent i.e. “Ramprastha

City”, Sector-37C & 37D, Gurgaon is covered under the

definition of “ongoing projects” and RERA registration
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IV.

has already been applied and the registration certificate
is still awaited with this authority, the complaint, if any,
is still required to be filed before the adjudicating officer
under rule 29 of the said rules and not before this
authority under rule 28 as this authority has no
jurisdiction whatsoever to entertain such complaint and

such complaint is llable to be rejected.

That now, in terms"lf the Haryana Real Estate

(Regulation and Development) Amendment Rules, 2019

(heremafter r.eferred-to.as the ‘said amendment rules”),
the complamants have filed: the preseflt complaint under
the ariafnded rule 28 [but not in the amended ‘Form
CRA") a:lé is seekmg the re’e‘llefhf*jossesmon interest and

%‘

compensation u/s.18 _of th_e:_ salcl Act.

Ul ek ™
7% " g

That the complaint is neither signed nor supported by
any pr;per affidavit with a proper-verification. In the
absence of a signed complaint with a proper verified and
attested affidavit supeorting th%e complaint, the
complaint is liable to be rejected.

That statement of objects and reasons as well as the
preamble of the said Act clearly state that the RERA is

enacted for effective consumer protection and to protect

the interest of consumers in the real estate sector. RERA
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VL

is not enacted to protect the interest of investors. As the
said Act has not defined the term consumer, therefore
the definition of “Consumer” as provided under the
Consumer Protection Act, 1986 has to be referred for
adjudication of the present complaint. The complainants
are investors and not consumers and nowhere in the

present complamt has the complamant pleaded as to

how the complaman' are ‘consumers as defined in the

I e
G

Consumer Protectlon Act 1986, qua the respondents.

o ‘._.

- 'y' ‘. A

The complamants, who are already the owners of House
No. 51/ 1 Village Nawada Fatehpur Dlstrlct Gurgaon,
Haryana (address mentloned inthe booking application
form and plot ‘bujzer agreement §ﬁd in the present
complaint)‘are _ir;vést_o_l:s, who _n'ev;r had any intention
to buy the plot;for thlislo'v\}n personal use and has now

@é 9‘899

filed the prései:nt complamt on false and frivolous

o

B
&

grounds. $
The reé{jondent has submitted thaf from the date of
booking till the filing of present complaint, the
complainant had never raised any issue whatsoever and
have now concocted a false story and raised frivolous
issues and have filed the present complaint on false,

frivolous, and concocted grounds. This conduct of the
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complainant clearly indicates that the complainant is
mere speculators having invested with a view to earn
quick and due to slowdown in the market conditions, the
complainant has filed the present complaint on false,
frivolous, and concocted grounds.

Despite several adversities, the respondent has

continued with the developmenl of the said project and

is in the process o"_:'_'_:omple'cmg the development of the
2 '_.‘;. it r ey
project and” is’in, 'the. process of completing the
» &m gzne’g fxe W% g9 @@

development oftPle pro;ect and SUb]ect to force majeure

g &
.
xs«f @

condltlons, should be able to apply“‘the occupation/part
completlon certlﬁcate. wal 12, 2})22 (as mentioned at
the tlme of. reglstratlon of the proLect with RERA), or

within such. extended tlme.& @s may be extended by the
complamants were only short term and speculative

investors thergefore they were/ not 1nterested in taking

i
ot N | -:&@

over the possession of the sald plot It is apparent that
the complainants had the motive and intention to make
quick profit from sale of the said apartment through the
process of allotment. Having failed to resell the said
apartment due to general recession and because of

slump in the real estate market, the complainants have
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VIIL

developed an intention to raise false and frivolous issues
to engage the respondents in unnecessary, protracted
and frivolous litigation. The alleged grievance of the
complainants has origin and motive in sluggish real
estate market.

That this authority is deprived of the jurisdiction to go

into the interpret.‘.e{t'i'én'''d'ir or rights of the parties inter-

se in accordance W1th, 'h "Jplot buyer’s agreement signed

'Va‘fx
'».F

by the (:omplamants”l It 1s a mafter of record and rather
G i N
a conceded p031t10n that no such agreement as referred

to under-the provnslons-of ..sald Act or said Rules, has

{9%8

been executed between the complalnant and the

%9\_

respondents Rather the agreement that has been
referred to; fc;r the eur;os; of gettlng the adjudication of
the complamt lSe the‘ plot buyer agreement dated
20.12¢ 2014 execuge&much prior tor commg into force of

W

said Act or ?ald rules. The adjudlcatlon of the complaint
for 1nterest and cempensatlon, as provided under
sections 12, 14, 18 and 19 of said Act, has to be in
reference to the agreement for sale executed in terms of
said Act and said Rules and no other agreement. This

submission of the respondents inter alia, finds support

from reading of the provisions of the said Act and the
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said Rules. Thus, no relief can be granted to the
complainant.

That the proposed estimated time of handing over the
possession of the said plot i.e. 30 months + 6 months i.e.
36 months from the date of execution of plot buyer
agreement which comes out to 20.12.2017, it is
applicable to force ma]eure and the complainant has

complied with all theterms and conditions and not being

f&% g;tg&@ M

in default Qf any the tei:rnseand@ condition of the plot,

1nclud1ng but not Ilmlted"tgthe’ péyments of instalments.

%939\

\
In case of any default/delay in payment the date of

é

handlﬁg ﬁ'ﬁer possesswn shal] be extended accordingly

W
5 @i& ‘g‘&

solely at the respondent dlSCI‘Eth[’l tlll the payment of

;s& # i
,& .& @ i o s»
@ Gl E

all outstandlng amounts and at thie same time in case of

T

any default the complalnant wlll not be entitled to any

wsxw@

compensatlon whatsoever this, was also provided in
clause 11 of the plot buyer agreement.

That sectlon 19(3) of the Ac; })rowdes that the allottee
shall be entitled to claim the possession of the
apartment, plot, or building, as the case may be, as per
the declaration given by the promoter under section

4(2)(1)(C). Thus, conjoint reading both the provisions, as

aforementioned, would show that the entitlement to
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XL

claim the possession or refund would only arise once the
possession has not been handed over as per the
declaration given by the promoter under section
4(2)(1)(C). In the present case, the respondent had made
a declaration in terms of section 4(2)(1)(C) that it would
complete the project by 31.12.2022 (as mentioned at the

time of registrati_gn? E).f-'t.l.ifi?iproject with RERA) or within

such extended ttme, may be extended by the

R

authority. Thus,'no cause ofaction can be said to have

O PP e i b b L ’ .
g I e o 7.

arisen to.theé complainant ‘in"any event to claim
possessmn or refund along w1th interest and

compensahon as sought to be claimeg by it.
AVE |
The respénﬁent has submltted that the respondent has

8% &? &i

developed -varlous;jprojeg:tg and has completed those

projects. The respo%ndent has obtained occupation

i
i % i

certlﬁcate in majorll:y 0? its project are described as

under: - % , 1\%
S.No | Project Name No. of | Status
Apartme
nts
i Atrium 336 OC received
2. View 280 OC received
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8. Edge
Tower],],K,L, M 400 OC received
Tower H, N 160 OC received
Tower-0 80 OC received
(Nomenclature-P) 640 OC to be
(Tower A, B,C, D, E, F, applied
G)
4, 534 OC received
5. 684 OC to Dbe
applied
6. 322 OC to be
applied

XII. The respo‘hdent has submitted in 1tswreply that there was

no 1ntén’§;onal delay.in the constructlon on the part of
| o

| i~ |

1y END
the res %nd$ent Delay 1 was du% toreasons detailed in the

\& %

reply which were heyond ltS control@

» The respondent had made an application for
rant of IICEDSE undeg Section 3 of the Haryana
”De\?elopment and Regilatlon of Urban Areas Act,
"-1975 (henemafter referréd to as the ‘1975 Act’)
and the Rules framed thereunder (hereinafter
referred to as the ‘1976 Rules’), for development
of residential plotted colony and was granted

Letter of Intent (Lol) being Memo No.LC-2485-
JE(B)-2011/6848 dated May 24, 2011 for
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development of residential plotted colony over
land admeasuring 108.339 acres (which area had
gotreduced to 105.402 acres), situated in Village
Basai, Gadauli Kalan, sector-37C and 37D, Tehsil
and District Gurugram.

The respondent was asked to fulfill certain

requiremen’f.'s'ﬁ’ji)i;‘i*équisites as had been

mentloned th urein%% which obligations were not
Vil h i

only hmlted to g‘é osit%f“of amounts towards fee

e@-«c.?’

t even extggfied to furnishing of
S~ \ 2\

_certﬁm undertakmg and | ta“kmg steps/making
C(!)rr:phances, as requlred The respondent had
bgen, inter alia, asked to submlt layout plan of the
colony as. per the approved circulation plan of
sector before gratlr-l.tlofﬁllcense

That aft_er havmg made all_ the compliances,
=1nc]ud1ng but not llmlted to dep031t1ng of amount
towards fee and charges and furnishing Bank
guarantees and also undertakings and
submissions of layout plan, the respondent was

granted License No0.128 of 2012 dated December

28, 2012. The respondent executed all requisite
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agreements, as required under the provisions of
the 1975 Act and 1976 Rules.

» That the final layout plan that had been
submitted in terms of the compliances of the one
of the conditions of Lol, was approved on
September 28, 2012

» That the resbondent applied for grant of No

Objection Ce": "ficate from the office of Haryana

Urban Deve]pt];i ent Authonty (HUDA), which

\‘*1

had been grahted on ]ul:y 8, 2013. It may not be

lout of place to mention here that the respondent

B

hal_s spent | 100’s: of crores of rupees on

de‘velopment towards -.-land.- cost, license fee,

scrutmy fee convé;'@lgn gharges infrastructural

’ .& e -kswv-

developmenfwcharges external development
_;gha_rges .andigz othgr - developmental charges.
_EVldently, the respondent s bona fide to develop
the colon.yllg apparent from the face of the
records.
14. Copies of all the relevant documents have been filed and
placed on the record. Their authenticity is not in dispute.

Hence, the complaint can be decided on the basis of these

undisputed documents and submission made by the parties.
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Jurisdiction of the authority

The application of the respondent regarding rejection of
complaint on ground of jurisdiction stands rejected. The
authority observes that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.l Territorial jurisdiétlb’n y

As per notification no.; 1/92/2017 1TCP dated 14.12.2017
issued by Town and’ Country Planmng Department Haryana
the jurisdiction’of. Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram DlStI‘lCt for all‘purpose with offices

situated in Glﬁ‘flgram I&n the present case, the project in

question is mtgated Wlthln the planmng area of Gurugram

'@ :s%

District, therefore’ thlS authorltj? h"as complete territorial

eeg‘g'w

jurisdiction to deal with'the present complamt

E.Il Sub;ectmatter]unsdlction »

i i
é\s@- - o i § L

The respondents have contended that the relief regarding

G

refund and compensation are within the jurisdiction of the
adjudicating officer and jurisdiction w.r.t the same does not lie
with the authority. It seems that the reply given by the
respondent is without going through the facts of the complaint
as the same is totally out of context. The complainant has

nowhere sought the relief of refund and regarding
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compensation part the complainant has stated that he is
reserving the right for compensation and at present he is
seeking only delay possession charges. The authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter as held in Simmi
Sikka v/s M/s EMAAR MGF Land Ltd. (complaint no. 7 of
2018) leaving aside compensatmn which is to be decided by

?M'.

the adjudicating offlcer 1f pursued by the complainants at a

din: 4

later stage. The sa1d dec151on of the authorlty has been upheld

/Q@“ R e

by the Haryana Real Estate Appellate T;1bunal in its judgement
dated 03. 11 2020 in appeal nos 52 & 64 of 2018 titled as
Emaar MGF Land Ltd. V. Slmml Slkka and anr

Finding on the o,l_)iectlons raised Py Fhe I?espondent

F.I  Objectionregarding the‘i:o.mﬁléiﬁt not signed and
proper verlﬁcai;wn '

The counsel for the respondent hﬁé ﬁalsed objection that the
complaint is neither signed nor. supported by any proper
affidavit with.a proper verification. The ‘authority observes
that the complaint is signed by the complainant and his
counsel and affidavit is attested by the oath commissioner,
Gurugram on 19.11.2020. So the allegation of the respondent
is liable to be dismissed.

F.II Objection regarding handing over possession as per
declaration given under section 4(2)(1)(C) of RERA Act
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18. The counsel for the respondent has stated that the entitlement
to claim possession or refund would arise once the possession
has not been handed over as per declaration given by the
promoter under section 4(2)(1)(C). Therefore, next question of
determination is whether the respondent is entitled to avail
the time given to him by the authority at the time of registering

the project under sectlon 3 & 4 of the Act.

19. Itis now settled law that the proglsmm of the Act and the rules

@.&@y f? i
g

are also apphcable to ongomg pro]ecttand the term ongoing

g ? }u

project has beén deﬁned in rule 2(1)(6) of the rules. The new

as well as the@ngomg pro;ect are requlreq to be registered

: w@ @ i ww i

under section 3 and sectlpn 4 of the Act <}

20. Section 4(2)(1]((}] of the Act requ:res that whlle applying for
registration of the real estate pro;e@t the promoter has to file
a declaration under section “””4(2}[1) (C] of the Act and the same

| w§
is reproduced as under:

' %
i

'@w@@
www@&w
e

Section 4 Apphcat:on for regfstragmﬂ aof ! ‘eal estate projects

(2) The promoter shall enclose the following documents along
with the application referred to in sub-section (1), namely: —

(1): -a declaration, supported by an affidavit, which shall be
signed by the promoter or any person authorised by the
promoter, stating: — .....cocuvvnsrineens

(C) the time period within which he undertakes to
complete the project or phase thereof as the case
may be....”
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The time period for handing over the possession is committed
by the builder as per the relevant clause of plot buyer
agreement and the commitment of the promoter regarding
handing over of possession of the unit is taken accordingly.
The new timeline indicated in respect of ongoing project by the
promoter while making an application for registration of the
project does not change the commltment of the promoter to

hand over the possessnoq%by ghe due date as per the plot buyer

‘@xéw Rk A,y 3

i

agreement. The new tr‘mellén,e as. lndlcated by the promoter in
the declaratlon under rsectlon 4(2)(1) (C) is now the new
timeline as mdicated by h1m forithe completion of the project.
Although, penal proceedmgs shall not be 1n1tlated against the
builder for not meeting the commltted due date of possession

but now, if the ‘promoter-fails to,complete the project in

4
o
7

declared timeline, then he l:S 'liz'ilbl_lé for penal proceedings. The
due date of 'pgg_ssesgsiogn .zlls per. the agreement remains
unchanged and promoter is liable for the consequences and
obligations ariéi;lé out of'fallilure in handing over possession by
the due date as committed by him in the plot buyer agreement
and he is liable for the delayed possession charges as provided

in proviso to section 18(1) of the Act. The same issue has been

dealt by hon’ble Bombay High Court in case titled as
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Neelkamal Realtors Suburban Pvt. Ltd. and anr. vs Union of
India and ors. and has observed as under:

“119. Under the provisions of Section 18, the delay in handing over
the possession would be counted from the date mentioned in
the agreement for sale entered into by the promoter and the
allottee prior to its registration under RERA. Under the
provisions of RERA, the promoter is given a facility to revise
the date of completion of project and declare the same under
Section 4. The RERA does not contemplate rewriting of

contract between the. ﬂat urchaser and the promoter...
(‘“‘ 4 L

t.-‘w« _-5
tay

F.III Objection regardm& enﬁif {fh
complainant being investor
The respondent has@ta“l?’en

ent of DPC on ground of

asts nﬁ@'that the complainant is the

o

investor and n?f consu%e;: _
T e ._EL‘
the protectiomof tie Actand thereby pot egntltled to file the

-

complaint undensectlon 310f§theg€\ct Iﬁg respondent also

?
submitted th t thqﬁ, pr'eambl' states that the Act is

,s«i‘
enacted to protéct tl;g@mgerest ofmns mers of the real estate

L
'&-% ‘“g ?“w b o 4

sector. The authority" obéerv mg that the respondent is correct

in stating thxt the Act 1s ena_,-
| U Ve AN M)
consumer of the real estage sector lt 15 settled principle of

— @ & g

1nterpretat10r1*'that preamble“ is an 1ntr0duct10n of a statute

protect the interest of

and states main aims & objects of enacting a statute but at the
same time preamble cannot be used to defeat the enacting
provisions of the Act. Furthermore, it is pertinent to note that
any aggrieved person can file a complaint against the

promoter if the promoter contravenes or violates any
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o

provisions of the Act or rules or regulations made thereunder.
Upon careful perusal of all the terms and conditions of the plot
buyer agreement, it is revealed that the complainants are
buyer and they have paid total price of Rs.38,00,000/- to the

promoter towards purchase of a plot in the project of the

promoter. At this stage, it is important to stress upon the

-

“2(d) "allottee" m"relatron,}to LIa* realgestqge project means the
person to. wham»a*ﬁfa apd b@hﬂdmg, as the case
may be; ha.g been' {.1! ttgd *sm%%, ether as freehold or
leaseh g?d)éor otherwzfe' rransferreq’ bﬁ}the promoter, and
includes the person who_subsequen ly ar.*qu:res the said

me %through sale, traigsfe{' or o{he gse butdoes not
_ person to whom such

_ plat apartment or
ing, ﬁs»t écase may b? ISf;' :

In view of abobse-me‘ntloned deﬁnmomof allottee" as well as

%&
all the terms and co _,_dmons ofnge‘*plot buyer’s agreement

.................. - g e

executed bety

'eﬁgn promote r”pﬂamri}d or plaL nant, it is crystal
4 “Fal %5 Lo

clear that the comp{ainant is allottee(s ‘as the subject unit was
— I [ _.=._.‘_;< : % ."u'l ".I\ f

allotted to them by the premoter The concept of investor is

not defined or referred in the Act. As per the definition given
under section 2 of the Act, there will be “promoter” and
“allottee” and there cannot be a party having a status of
"investor". The Maharashtra Real Estate Appellate Tribunal in

its order dated 29.01.2019 in appeal no. 0006000000010557
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titted as M/s Srushti Sangam Developers Pvt. Ltd. Vs.
Sarvapriya Leasing (P) Lts. And anr. has also held that the
concept of investor is not defined or referred in the Act. Thus,
the contention of promoter that the allottee being an investor
is not entitled to protection of this Act also stands rejected.

FIV  Objection regarding jurisdiction of authority w.r.t.
buyer’s agreement executed prior to coming into force
of the Act 2 2
Another contention of’thgr
«'-v «3’ ;

deprived of the ]UI‘]SdlCthH gd '- into the interpretation of, or

ondent is that authority is

rights of the partles mter-se in ac%egdaélce with the plot buyer

L A
B %

agreement executed between t thepartle;; %nd no agreement for

sf%em
il .\s&ssv-' & o ee

B

l: e&partlesg I'he}@authorxty is of the
F| 1.9'& ﬁz

view that the Acynoxghege provldes nowcan be so construed,

3

sale as refer;ed to under the prQVng@nE of the Act or the said

i

rules has been %é@utéd 12

i
&@»@

that all previous agreements*mll\:be re-wrltten after coming

into force of the%Act. 'Lherefore, the prowsmns of the Act, rules

and agreement .have to be read and lnterpreted harmoniously.
However, if the Actl has prowdledl for deahng with certain
specific provisions/situation in a specific/particular manner,
then that situation will be dealt with in accordance with the
Act and the rules after the date of coming into force of the Act

and the rules. Numerous provisions of the Act save the

provisions of the agreements made between the buyers and
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sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI
and others. (W.P 2737 of 2017) which provides as under:

“119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does not
contemplate rewntmg of'fcontract between the flat
purchaser and the promo .

122. We have already, discussed that above stated provisions of
the RERA are not retms*pecave in_nature. They may to
some extent be hawng a retroactgye* Qr quasi retroactive
effect ‘but then on' that groundmhe validity of the
prowsmns Of RERA" cﬁﬁné?ﬁﬁe cha!!enged The Parliament
is competent enough to Iegg.s;late law hgwng retrospective
or retroactive effect. A law can be everframed to affect
subs:stm,g / existing contraccuai J:ghts between the
pu:m‘:;!esI in\the larger pubh@ mt’éres We do not have any
douBt it our mind that the REF }g been framed in the
iargerw pubh@ mteresf aﬁer é;;a jhomugh study and
d:scussiﬁ(fwmada at, tj;_e e@.’u.»grﬁ”f.'s.ty’@’”‘ﬁ'em’ by the Standing
Committee~and | Selecr Committee, which submitted its

& rE ey

detailed reporfs‘é S

24. Also, in appeal no. 173 0@-2@1?; titled-as Maglc Eye Developer

&@@%

@@@@
%‘%W

i

il

B

Pvt. Ltd. Vs. Ishwer Singh Dah!ya, in'o dér dated 17.12.2019

the Haryana Real Estate Appellate q mbunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are
quasi retroactive to some extent in operation and will be
applicable to the agreements for sale entered into even
prior to coming into operation of the Act where the
transaction are still in the process of completion. Hence in
case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
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provided in Rule 15 of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”

The agreements are sacrosanct save and except for the
provisions which have been abrogated by the Act itself.
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the
allottee to negotiate any of .the clauses contained therein.

Therefore, the authorlty 1s of thle view that the charges payable

under various heads shall be payable as per the agreed terms

5|,-‘f‘

and conditions of the agreement SubjeCt to the condition that

§
the same are in accordance w1th the plans/perm1551ons

approved bx ‘the rBSpectiye' departments/competent

e s ;%
% § % 4
E

authorities and are not in contravenflon of any other Act, rules,

i )

statutes, lnstructmns, du‘ectmns 1ssued thereunder and are

e .
S ol a4 o i

not unreasonable or exorbltantm n.\satu;e

Findings on the relief sogighg by é;hﬁ?complainant.

Relief sought-by the complainant: (a). interest of every

month of delay at the ;Jrescribed rate of interest from the

19.06.2017.

(b). Delay penalty at the rate of Rs.718/- per sq. yds. per month
for the period of delay.

In the present complaint, the complainant intends to continue

with the project and is seeking delay possession charges as
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providedl under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
from the project, he Sth be paid, by the promoter, interest for
every month of defay, till the handmg over of the possession, at
such rate as may-be presgnbe

26. Clause 11 of the plot buye a_greement (in short, agreement)

below: /

"11. Schedule for possessmn

yil¥ gs \*.

Th e.company shall.endeavour to ‘oﬁer possession of the said
plot, w:thm thirty (30) mon%hs wzth another grace period of six
(6) mbﬁths from the date ofsexecyngﬂ of this Agreement subject
to timely payment by the mteng:ng »A!Iottee(s) of Total Price,
stamp duty, registration charge,s nd any other changes due and
payable accordmg to the paj’??ner;; ﬁ!gﬁ "

27. At the outset it is relevant to Comment on the preset

possession clause of the agreemeﬁt%wherem the possession

g

has been sub]ected »«tp tlmely payment by the intending

complainant ofl total price, stamp duty, I'engtI'atIOI’l charges
and any other changes due and payable according to the
payment plan. The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favour of the promoter and against the

allottee that even a single default by the allottee in making
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payment as per the plan may make the possession clause
irrelevant for the purpose of allottee and the commitment date
for handing over possession loses its meaning. The
incorporation of such clause in the plot buyer’s agreement by
the promoter is just to evade the liability towards timely
delivery of subject unit and to deprlve the allottee of his right
accruing after delay in posgzssmn This is just to comment as

to how the builder has mzsused his dominant position and

drafted such mls,chlevouse clatgs,e jn the agreement and the
7B, X&Wﬁj%*@ .

allottee is left \fnfh no op’gng_?__ pug:,to 51g%mn the doted lines.

‘% «» %%

‘?Q x.:%

28. Admnssnblllty of grace perlod ’[I,he ptomdter has proposed

to hand over. the possessmn of the plot w1thm 30 months from

P%

the date of executlon of this agreement then after the expiry of
o %,
grace period of 6-*.-ryonths from the said 30 months subject to

&w & Vi

the intending aIlottee ‘havirig" Qald all payments as per the

e»mws&
& & && &

payment pla@ and sub]ect f@ t;le terrns and conditions of this
agreement. K’sléal_ma_tte_r of recotj_d, iﬁhgigarlious receipts issued
by the profnoter/respoﬁderit c;m;aﬁy in favour of
complainant/allottee which amount are approximately 90%
of the total sale consideration. According to payment plan the
allottee/complainant are fulfilled all certain terms and
conditions of the agreement. The respondent has failed to

provide any such document which can prove that the
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29.

30.

intending allottee has not done timely payment. Hence, the
promoter/respondent company fails to provide the
possession of the plot within stipulated time. Accordingly, this

grace period of 6 months cannot be allowed to the promoter at

this stage.

Payment of delay possession charges at prescribed rate of

3

interest: Proviso to sectlon iB’browdes that where an allottee

za
does not intend to mth&ﬁa%fjgpm the project, he shall be paid,

e !

el;es:t‘l_"fot:every month of delay, till the

& i

§§..§\; ,&ﬁv‘j’_{. ,‘-‘:;ﬁ%" v ‘%%
handing overi.o_i;pojgsesm g mgygch I te@”as%may be prescribed
i L “? r}, \

. r?vgé'b to section 12,
:‘s“écﬁon (7) of section

(1)  Forthe purp@s‘e af proviso to sect:on 12; section 18; and
sub-sections (4) and(7) ofsecnon 19, the “interest at the
rate prescribed”shall be the S &? of India highest

Provided “that in" casé - ?State"ﬁBank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be, replaced by Siich "benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.

The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined

by the legislature, is reasonable and if the said rule is followed
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to award the interest, it will ensure uniform practice in all the
cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs. Simmi Sikka (Supra) observed as under: -

"64. Taking the case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promoter was entitled to interest @ 24% per annum
compounded at the time of every succeeding instalment for the
delayed payments. The: fungpans of the Authority/Tribunal are
to safeguard the mteresc oﬁfhg aggrieved person, may be the
allottee or the pramotefgg,’gg rights of the parties are to be
balanced and must begeqmtable _The promoter cannot be
allowed to take undue advantage of his.dominate position and
to exploit the needs of the homer: buyers "This Tribunal is duty
bound to take into’ cons;deratton the,legislative intent i.e., to
protect the mgerest of the' cansumers/al!attees in the real estate
sector. The'clauses of the Buyer's Agreement entered into
between the part;es are-qne-sided, unfa?r ‘and unreasonable
with respect;w to the grant of interest-for: delayed possession.

There areiyar;:aus other clauses r@theﬁuj/er‘sAgreement which
give sweeping powers to the pramoter to cancel the allotment
and forfeit the;amount paid. Thus, the’ terms and conditions of
the Buyer sA‘greemen%dated 09. 05, 2014 are ex-facie one-sided,

unfair and unréasonable, and the. same shall constitute the
unfair trade practice’on.the part-of the promoter. These types
of discriminatory, terms,, and- cand:aansgl of the Buyer’s
Agreement will not be fin na! and binding."

Consequently, as per webSIte of the ‘State Bank of India i.e.,

https:/[sbl.co.ln. the marg,lngalﬁj&cgsg 3of\lend1ng rate (in short,

MCLR) as on date i.e, 24.03.2021 is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za)

of the Act provides that the rate of interest chargeable from the
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33.

34.

allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay
the allottee, in case of default. The relevant section is
reproduced below:

“(za) "interest” means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case 9] ﬁgf u}ILghaH be equal to the rate of
interest whtch‘*i":ﬁe “?‘Qm f’“ r shall be liable to pay the
allottee, in case of de au!ﬁ‘

(ii)  theinterest payab!éby the promoter to the allottee shall
be from the date thefpromoter received the amount or
any part thereof till the. da%rhé amount or part thereof
and émterest thereon S ref'ﬁ fed, and the interest
payabie by the a!!ottge to the; promoter,shaff be from the
dafte theallottee defauits in paymenf:to the promoter till

the dpte it is paid;”
Therefore, 1nterest on the defay payments from the
. %&’y. . .
complainants;, shall be charged at the prgéscrlbed rate ie,
%ﬁ Y i §§ . > % &)

9.30% by the respbﬁdents/promoters wﬁlch is the same as is

o i E
@w &% Tl » ¢®

being granted to the complalnant in case ofdelayed possession

charges. B

8 &

B
R
s
|
- e

e
i

5 | &
] i ; :
e L « 4 i Wl B ~at.

On consideration of thﬁe@doguments available on record and
1<t

UHIXAIV]

submissions made by both the parties regarding
contravention of provisions of the Act, the authority is satisfied
that the respondents are in contravention of the section
11(4)(a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of clause 11 of the

agreement executed between the parties on 20.12.2014, the
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possession of the subject plot was to be delivered within a
period of 30 months from the date of execution of this
agreement which comes out to be 20.06.2017. As far as grace
period is concerned, the same is disallowed for the reasons
quoted above. Therefore, the due date of handing over
possession is 20.06.2017. The respondent has failed to
handover possession of the suhjgct plot till date of this order.
Accordingly, it is the fallure of the respondent/promoter to

fulfil its obllgatlons and responmbllltles as per the agreement

. ,./ _“. h
. % G g\ ,, . [

to hand overy Lth@ posse,ssmn WIthlr; t];;;eé stlpulated period.

L ﬁ wwe &
.@‘8’*% g ad

Accordlnglymthe non- compllance of the mandate contained in

$ ‘88885@

section 11(4—3 Ca) read with prowso ‘go SECUOH 18(1) of the Act

4
4

on the part of the respondent is! establlshed As such the
allottee shall be' pald, ‘?by the promoter interest for every
month of delay from due date ofpossessmn i.e., 20.06.2017 till

wwwww

% p.a. as per; prowso to@sectlon 18(1)/of the Act read with rule
15 of the rules
The allottee requested for fresh statement of account of the

unit based on the above determinations of the authority.

Directions of the authority
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Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

The respondent is directed to pay interest at the

prescribed rate of 9. 30% p a. for every month of delay

from the due dategof' p§sesslon i.e, 20.06.2017 till the
gok
date of handmg over é@gsessmn

Y
Foat g

The promotgr ma;f&%gedlt delay possessmn charges in the

| 3
ai%v. g

account lq&dger of the unlt of the allottee, if the amount

9 | &

outstandmg agamst the allottee is more than the DPC this

85&"%’
s @w,s» @

will be tre@ted as sufﬁc1ent%c0mpllance of this order.

i
% 3% g %‘? @ @’39
= ,Q

If there 1smq amount outstandmg agalnst the allottee or

less amount outstandlng agamst the allottee then the

G e §e
i

balance delay possessgon charges shall be paid after
ad]ustment ofthe out;%égﬁfng agamst the allottee.

The arrearsof such interest ac’c_ru'ed*f_rom 20.06.2017 till
the date of order by the authority shall be paid by the
promoter to the allottee within a period of 90 days from
date of this order and interest for every month of delay

shall be paid by the promoter to the allottee before 10 of

the subsequent month as per rule 16(2) of the rules.
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V. The complainant is directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

vi. The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate i.e., 9.30% by the respondents/promoters
which are the same rate of interest which the promoter

shall be liable to pay_the alIof;Lee in case of default i.e., the
delayed possessmn_ chég%gs per section 2(za) of the Act.
vii. The respondent §shal_] not charge anything from the
complamants_ Wthh 15 notT Ehe ;a;t&%of the agreement,

&*r\ 4

howevej,iholdmg charges; shall not be charged by the

a &*‘9‘@
@

promotgr%at@ any, point of tlme evgn after being part of

ﬁ » «\éw-

i

S an

agreemeilt as iJer law settled by héé;%le Supreme Court in
civil appeal no. %864 3899/2020

viii. The promoter is leected to furmsh to the allottee

e wé .
da
-

statement of account w1th1n one, morith of issue of this
order. If there is any objection by the allottee on
stateme;l.t;)fia.céoﬁnt,.the.same be filed with promoters
after fifteen days thereafter. In case the grievance of the
allottee relating to statement of account is not settled by
the promoter within 15 days thereafter then the allottee

may approach the authority by filing separate application.
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37. Complaint stands disposed of.

38. File be consigned to registry.

K Sl o
(Sami#Kumar) (Vijay Kumar Goyal)
Member Member
(Dr. K.Ig. %Eandelwal) |
Chairman
Haryana Real Estate Regulat v Authority, Gurugram

Dated: 24.03.2021 &
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