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§.2020 has been filed by the

complalnant/allottee unge}r se

se 31 of the Real Estate
.- &%ih}' .
(Regulation EU}d vaelopment) ‘ﬁct f916 (in short, the Act)
Kv ; -- , 4 O\

read with rul,efZB of the: Haryana Real"‘E“fate (Regulation and

LUl

f ;)
Devechpment] Rules, §01§7 [m short, the Ru]es) for violation of

section 11(4] Ej of the Act \?’\’rhegem 1t;is mti’r alia prescribed

“5
.
f

q,!_

egulatlgn%wrgade. thenre ‘under or to the allottee

¥ v
as per the agreerr\r:t for szﬁle execute? mter se.

? A |\/ !
lated details v

the rules and

A. Unitand pm]ect
2. The particulars of the project, the details of sale consideration,
the amount paid by the complainant, date of proposed
handing over the possession, delay period, if any, have been

detailed in the following tabular form:

S.No. | Heads Information
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L Project name and location “Ramprastha City” Sector-37C
& 37D, Gurugram.
2. Project area 105.402 acres
Nature of the project Residential colony
4. DTCP license no. and validity | 128 of 2012 dated 28.12.2012
status valid till 27.12.2016
5. Name of licensee B.S.Y. Developers Pvt. Ltd. and
35 others
6. RERA Registered/no{ Not registered
registered EYROESA LA
Z. Unit no. : plot no. 241, tower B
" .[Page 29 of complaint]
8. At ZSU sq. yds.
9, 06.08.2015
ull j"" . _ [Page-ZZ of complaint]
10. Date of eXecutlon of plot buyer 26. 08 2015
agreemeh % A | [Page@ZB of complaint]
& & &
i Paymenf lai} ol ! | }Ppos e(ssmn linked payment plan
N i [Page 42 of complaint]
12. | Total consideration ; \|’R$.50,18,750/-
1 [as per payment plan page no
| | A y 11" 1|42 ofcomplainant]
13. | Total ;amount paid by the | Rs.45,18,750/-
complainant e [as per recelpt information page
L= J| <L I\ | neile 18 20 of complainant]
14. Due date of delivery of 26.02.2018
possession as per clause 11 of
the plot buyer agreement: 30
months from the date of
execution of agreement
[Page 33 of complaint]
15. Delay in handing over | 3 yearsand 26 days

possession till date of this
orderi.e. 24.03.2021
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Fact of the complaint

The complainant has submitted that the respondent published
various advertisements, appointed various real estate agents
and inhouse sales agents and advertised their upcoming
project ‘Ramprastha City’ as one of its kind and most luxurious

Vel W

project in Gurgaon CltyTh espondent showed various

documents ev1denc1ngrf5 p”_h,hase of lands, permissions

‘3»‘-..
~ e

obtained from agthprltles aﬁd Showed plans to convince and
r 4 . Q&@%"}%"'W Z"'_';‘T'u

& {

plémant and,w the%bellC at large. The

e B

f < f i \?
complainantéwas lookmg for aheuse esﬁecxally for his children
ia?sured that tjhe %rOJect would be completed

within a perlod of 2 14 years and rnax1mum in three years and

&

attract the

R

and he was

ﬁ@m d

the completion date‘Wouyld %e%whonlored scrupulously

The complamant has submﬁ”éd that the respondent gave a
rosy picture. of. Rﬁ‘ﬁ‘%%rastha Clty, lt Was represented that
Ramprastha; Clty would be one OP its, kmd with all beyond
imagination luxurles and would be spread across 105 acres in
the heart of Gurugram. The respondent gave lucrative
assurances of various club houses, swimming pools, green

areas, shopping complexes, security services, gated

community, parking spaces, open areas, landscapes, sports
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facilities, kids play area, health centres, etc. The respondent
represented world class construction.

5. The complainant has submitted that on 25.07.15, the
complainant made a payment of Rs. 24,43,750/- by cheque
and a plot buyer agreement dated 25.07.2015 was entered
between the parties. That on 06.08.15 receipt was issued for

'-,3{ ' 4

payment of Rs. 24,43 750/ thai"“‘n 06.08.2015, welcome letter

by the complamant That on 26.Q 8.2 04 §‘plot buyer agreement

was entered for plot no B 241 measuring 250 sq. yards,
Ramprastha Clty sector 37C and 37D Guggaﬁon Haryana.

6. The complalnqnt has furthei‘ submluef that on this date, no
offer of possessmn lga§ Qeenlmade to’ the complainant, no
amount remltted from ti].é’ ?‘é}%‘;?éndent to the complainant in
relation to the compensatlon for gelay in handlng over the
possession as ment:on\eé ?lthln tbe!tekr{rg of the agreement.
That plot bearlrll'g iu:mber B-241, ac‘ifneasﬁil;g 250 sq.yard in
the project of the respondent by the name “Ramprastha City”
located at Sector 37c & 37d, in the revenue state of Basai,
Gadauli Khurd and Gadauli Kalan, Gurgaon-Manesar Urban

Complex, Gurgaon (now Gurugram), Haryana stands allotted

to the complainant, however, the possession of the same has
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not been handed over despite it should have been handed over
by 30.01.2014, or latest by 25.07.2018. No compensation has
been paid by the developer/respondent.

The complainant submitted that till date the project is
nowhere near completion. The complainant has become

aware that even the necessary sanctions and permissions have

not been obtained. T’ espnndent has violated the

fundamental terms of lav{%{sanctlons, and permissions. The

e
respondent has mad& mmself llabgLe for penalty from the

& s . “ " -t 'f
statutory authOrltles foﬁdgwattons made by it.

A
i

Relief sought by the complamant

N
‘R
i E

The complamant ha§ gought followmg rellegfés)
YA'C BB R 1
I To dlrecpthe respondgnt§§ myany that the vacant and
¢ ﬂ,‘ | e

B &
e

free possessmn 0§ ghe sald plo?ﬁbemg B-241, measuring

‘&s

250 Sq yards Ra@?ﬁstha Clty, Sector-37C and 37D

ng i .
urugr@ ‘. Q{erana bg hanclgg over the complainant at

the eal;l'ieSt\da;te._,_:. QAN |
I. To direc;c .'eh%ellres.peride‘ﬁff is l;e}lble. to: p“ay interest to the
complainant for delayed possession in accordance with
Section 18(1)(a) of the Act.
On the date of hearing, the Authority explained to the

respondent/promoter about the contravention as alleged to
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have been committed in relation to section 11(4) (a) of the Act

to plead guilty or not to plead guilty.

Reply by the respondent

The respondent has filed an application for rejection of

complaint on the ground of jurisdiction along with reply. The

respondent has contested the complaint on the following

grounds.

L

IL.

The complaint filed \by; the complainant is not

- "'—-‘ r"‘1 -u-

maintainable and\w the !—Iﬂel_ryane Real Estate Regulatory
Authorllty,& e(;urugr@g, ﬁg;yana iqas no jurisdiction
whatso:eat;‘erf to entertalh thei é%résent complaint.
Accordléégto Egt}le: respondent the jurisdiction to
entertalni %%eg comélamts] pertm{ung to refund,

v

S

possessmn compensation and mterest as prescribed

under sectlons 1 ¥4 14 18 and sectlon 19 of the Act lies

sssswx
&

with the adjudlcatfgﬁgﬁgfﬁcer undeesectxons 31 and 71of
the Act read withrule 29 of EEI%:I'I:II_QS._

That thé\ compl;iotlpeftains to the alleged delay in
delivery of possession for which the complainant has
filed the present compliant and is seeking relief of
possession, interest, compensation and cost of litigation.

It is further submitted that the complaint of such nature

is required to be filed before the adjudicating officer
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N wad

I

IV.

under rule 29 of the rules and not before this authority
under Rule 28, as this authority has no jurisdiction to
entertain such complaint, thus, the same is liable to be
rejected/dismissed.

That, in terms of the Haryana Real Estate (Regulation

and Development) Amendment Rules, 2019 (for brevity

i

]

RERA amendment_'--_R”" le ':-2‘0.‘1_9"), the complainants have

filed the present comp%%n; under the amended rule 28

in the amended form %‘JéﬁA a)ld‘qs seeking the reliefs of

e 4
11- »m%'- PN T gt 2@*‘ g %

pcssessmn, Interest@d@mpensanen which is covered
A

§ 4' ¥ P 3 |
u/s 18 ofthe Act ™ %

G |

The respondent has subm1t|ted that the complainant
g lgﬁ 1‘ ] H f ¥ g‘m e

herein are the | ﬁpeculatwge 1r§vestors and does not fall
\5 ol I LA o /

w Nxﬁ

under the prewew of" the cog§umers and nowhere in the

present complalnt the complalnant has taken a plea that

b
they fall %ﬁnder the" deﬁmtlon ‘of consumer as defined

under [ th% Consumer Protectlon Act 1986. The

vy%%xsy ’ Q\@ 2

complalnants have dellberately not pleaded the purpose
for booking a flat in the project of the respondent as
disclosing the purpose to be an investment would result
into dismissal of the complaint. It is further submitted
that the complainants own more than one property and

therefore are speculative investors, who never had any
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intention to buy the said flat in the project of the
respondent for their personal use and have now filed the
present complaint on false and frivolous ground. It is
that the complaint is liable to be rejected/dismissed on
the very ground that the complainants have not come to
this Hon'ble Regulatory Authorlty with clean hands and
intentions and have concea_;led the material fact that they

TR
have invested in gb

transactlon therefore is relatable to commercial purpose

g
‘.f

and the Complamtg Q@b&gmg a;"&n&sumers within the

V. The reéporﬁent has submltted thot till the filing of
present complamt un%deljg if;{yﬁzﬁ‘che complainant had
never raised ény@gwlfsule_ yvl‘latfoe\::er and have now
concoc;ged a false s%%y éng gmsed fnvolous issues and
have ﬁled the present compldlrit on false, frivolous, and
concocted grounds. This conduct of the complainant
clearly indicates that the complainant is mere
speculators having invested with a view to earn quick
and due to slowdown in the market conditions, the

Complainants have filed the present complaint on false,

frivolous, and concocted grounds.
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The respondent further submitted that most of the
allottees in the project are speculative investors and
accordingly they have not been interested in taking over
the possession of the said plot, therefore they were not
interested in making payments in time. It is apparent

that the complainant has the motive and intention to

make quick p[‘Oflt from the_sale of the said plot through

g i
g § i f

lltlgatlog; The alleged grlgsvar;ge 0‘? the complainant has
origin and motlve i slugg%ém Réal Estate market.

Sy, che .@s

That the proposed estlmated time of handing over the
w g%; JI":“ f'§

possesélon oﬁthe séuf plqt i.e.30, months + 6 months i.e.
36 months from, the date of executlon of plot buyer
agreem;ﬁt Lv;rhlch Wcomes out to 26 08.2018, it is
applicable to force majeure and the complainant has
complied with all the terms and conditions and not being
in default of any the terms and condition of the plot,

including but not limited to the payments of instalments.

In case of any default/delay in payment, the date of
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VIIL

handing over possession shall be extended accordingly
solely at the respondent discretion, till the payment of
all outstanding amounts and at the same time in case of
any default the complainant will not be entitled to any
compensation whatsoever, this was also provided in
clause 11 of the plot buyer agreement.

Fn 1

That section 19(3) of %he"ﬁ'ct provides that the allottee

shall be entltledfigﬁ.lalm the possession of the

" “‘@e&
apartment, plot or bmrdlng,@s the case may be, as per
VY i ooy N2 x._
the declératlon gn@; bywthe premoter under section
i ) Tl
onia o

\

4(2)(1)%@) ghus con]omt»rgadmglbo@;hithe provisions, as

o) ¢
aforementloned would Show that%{che entitlement to
L T 3

;-- |

claim the" poss,ggsmn or refun? would onIy arise once the

{ ll;ﬂ ay

possession™ &as% mot been handed over as per the

.

; -._'.

gy - i,,,
% &

declaratlon gWen by the | promoter under section
4(2)(D) (C] In the present case{ the resgondent had made

a declaratipn in tet;ms of secnon 4(2)(1](C) that it would
&

e .Vajll '&&4 “y

complete the project by 31.12.2022 (as mentioned at the
time of registration of the project with RERA) or within
such extended time, as may be extended by the
authority. Thus, no cause of action can be said to have

arisen to the complainant in any event to claim
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possession or refund, along with interest and
compensation, as sought to be claimed by it.

IX. The respondent has submitted that the respondent has
developed various projects and has completed those
projects. The respondent has obtained occupation

certificate in majority of its project are described as

under: - 2
S.No No. of | Status
_&Mf; ! fq f w A___partme
,w‘i“ﬁ s ]
1 / Atriim OC received
2 o 5{7i§w _ OC received
3. | [Bdge _ NN
%;.% 'gowerl LK LM || 11| 400/ OC received
éa'I‘(:r'vwar H, N i iléqi OC received
Towgrro R dl \ 89 OC received
(Nomenclature -P). )0 640 OC to be
(TowerA B, C D, E F | applied
| Gl Ag? a0
: = W AW BN L
4. |EWS | OC received
f@}é M% | i ! % ‘&_&‘*" ‘% gW'.% .
5.  \USkz) X U7X, OC to be
applied
6. Rise 322 OC to be
applied

X. Therespondent has submitted in its reply that there was

no intentional delay in the construction on the part of
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the respondent. Delay was due to reasons detailed in the
reply which were beyond its control.

» The respondent had made an application for grant
of license under Section 3 of the Haryana
Development and Regulation of Urban Areas Act,
1975 (heremafter referred to as the ‘1975 Act’)

and the Rl.il_es franj,pd thereunder (hereinafter

- \.ﬁf

referred to 976 Rules’), for development

!-’-‘ﬂ "J-:L‘q

|\
of residentlalfplottgd Colony and was granted
AE SN\
Letter of Intent (Lol] bemg Merno No.LC-2485-
l

r J I

{
[EfB) 2011/6848 dat}ed *May; 24, 2011 for

A |
de-elopr%;entt of‘ resldg-'ntial plotted colony over

laqé aﬁmégasurmg 168 339 é‘cfi;es (which area had
got re@uced toﬂOS 402 acres) situated in Village

W

Basal Gadaull Wél‘én sector- 37C and 37D, Tehsil

q@nd Dlstrict t}urugtam - Il

» The' respondent was“ asked ,'to fulfill certain
r;tllltements/pre requlsltes as had been
mentioned therein, which obligations were not
only limited to deposit of amounts towards fee
and charges, but even extended to furnishing of

certain undertaking and taking steps/making

compliances, as required. The respondent had
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been, inter alia, asked to submit layout plan of the
colony as per the approved circulation plan of
sector before grant of license.

That after having made all the compliances,
including but not limited to depositing of amount

towards fee and charges and furnishing Bank

+also  undertakings and
plan the respondent was

granted IJCGHJEIND 128 of, 2012 dated December

wa

28’* 2012 Thg resbondenﬁgxecuted all requisite

‘gi'eements as requwed unf“er&the provisions of

al AN | 7‘:;
the 1975 Actang 1926 ules
\%. ’*"' . '4 ’-'?:'
That the ﬁnalglayouf plan;t;hat" had been submitted
|
& g ] _)d
in terms of the comphinces of the one of the
w“-;:.. s t-*“':‘:

p—

conditions of LoI
i 5f g | §§

2012, /) I
That | the respondent apphe d/for grant of No

7 \‘ A ] i
Ob]ectlon Cert1f1cate from the office of Haryana

roved on September 28,

Urban Development Authority (HUDA), which
had been granted on July 8, 2013. It may not be out
of place to mention here that the respondent has
spent 100’s of crores of rupees on development

towards land cost, license fee, scrutiny fee,
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conversion charges, infrastructural development
charges, external development charges and other
developmental charges. Evidently, the
respondent’s bona fide to develop the colony is
apparent from the face of the records.

Copies of all the relevant documents have been filed and

placed on the record., Thelr -":'”uthentlaty is not in dispute.

it ‘4_,

ecided on the basis of these

undisputed documents and‘ submlssmn made by the parties.

h P -.. e :ﬁ\\l.“.n;"‘- gw&% 1..“
Jurisdiction of the authorlg[& 2 \O '.%?
§ Q’ '\‘ TICe i % Wé@" .

The appllcatlo‘n of the respondept reggyamg rejection of

complaint on ;‘%ﬁound of ]unsdlctlon r.'v.l:”nd:; rejected. The

I [ ""'
authority observes that 1t has terrltorlal as well as subject
matter ]urlsdlctfon to a‘ﬁjudlcate the present complaint for the

reasons given below, ™. "=

E.l

As per notlﬁcatjon no, 1/92/2.015’ 1TCP dated 14.12.2017
issued by T()‘wﬁ-ﬁanﬁgggunt‘tfy Planmng D:el;:;rtment Haryana
the jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram
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13.

District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.

E.Il Subject matter jurisdiction

The respondent has contended that the relief regarding refund
and compensation are within the jurisdiction of the
adjudicating officer and jurisdiction w.r.t the same does not lie

with the authority. It seems that the reply given by the

respondent is without gomg through the facts of the complaint
PR g g
as the same is totally out of context ‘The complainant has
AN\

nowhere sought the rehef _of refund and regarding

compensatlon part the complamant has stated that he is
! g 2 J| | E .»-'J" L

reserving the rlght for compensatlon and at present he is
| ' '

seeking only delay possesswn charges The authority has

complete }LlI‘lSdlCtlon to demde the' complalnt regarding non-

compliance of obllgatmns by the promoter as held in Simmi
¥ A R A

Sikka v/s M/s EMAA_R MGF Land Ltd. (complaint no. 7 of

o T e i, gn

2018) leaving aside compensanou vxznch is to be decided by
the ad]udlca:ng officer if pursued byw%the complainants at a
later stage. The said decision of the authority has been upheld
by the Haryana Real Estate Appellate Tribunal in its judgement
dated 03.11.2020, in appeal nos. 52 & 64 of 2018 titled as
Emaar MGF Land Ltd. V. Simmi Sikka and anr.

Finding on the objections raised by the respondent
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14.

F.I Objection regarding format of the compliant

The respondents have further raised contention that the
present complaint is not maintainable as the complainant have
filed the present complaint is not in amended CRA format.
There is a prescribed proforma for filing complaint before the

authority under section 31 of the Act in form CRA. There are 9

different headings in thlS form (i) particulars of the
ps i
complainant- have been prov1ded in the complaint (ii)
e (N,
particulars of the respondent— have been provided in the
PANIF O PN

complaint (iii) is regardmg ]UI‘ISdlCthI’l of the authority (iv)
VB~ ) % ,an }

facts of the case have been glven at page no. 7 to 11 (v) relief
| 'g -..‘ |

sought that has also been glven at page 13 of complaint (vi) no

'@;&. "P tL } F é '.t.j o
interim order has been prayed for (vii) declaratlon regarding
\G ;‘ "y B | i ':ég &.r 3

complaint not pendlng wrch any c other court- has been

“‘\_- ¥ o :_' "Ew W’

mentioned in para 2 at page 15 of complamt (viii) particulars

|

of the fees already glven on the file (ix) hst of enclosures that

il EEE, "EAE

have already been available on the file. Signatures and

verification pa;f ie aI’sc: c'c;rrnpiete. Al.though complaint should
have been strictly filed in proforma CRA but in this complaint
all the necessary details as required under CRA have been
furnished along with necessary enclosures. Reply has also

been filed. At this stage, asking complainant to file complaint

in form CRA strictly will serve no purpose and it will not vitiate
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W wa

15.

16.

17.

the proceedings of the authority or can be said to be
disturbing/violating any of the established principle of natural
justice, rather getting into technicalities will delay justice in
the matter. Therefore, the said plea of the respondent w.r.t
rejection of complaint on this ground is also rejected and the

authority has decided to proceed with this complaint as such.

F.II Objection regardinvgw l;gnding over possession as per

declaration given under section 4(2)(1)(C) of RERA Act

The counsel for the respon wggt has stated that the entitlement
>

to claim possessm%nreﬁmd would arlse once the possession

A

has not been handed over: aswper declaratlon given by the

promoter under SECthI’l 4(2) (h (C) Therefore, next question of
! =1

determmathn 1s ‘Wbe;he; the respondent is entitled to avail

¥

i
%@ @c ¢%§s9

the time givent to hlm by the authonty at; the time of registering

" ég‘&

the project under se?:tmn,B &4 of the Act

. &’%$

T
.&

Itis now settled law that%he prov151 ns of the Act and the rules

%‘*

l &

are also apphcable td%ozjgomg pl‘O]eCt and the term ongoing
project has been deﬁned in rule 2@;[0) of tﬁe rules. The new
as well as the ongomg pr01ect are requlred to be registered
under section 3 and section 4 of the Act.

Section 4(2)(1)(C) of the Act requires that while applying for

registration of the real estate project, the promoter has to file
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a declaration under section 4(2)(1)(C) of the Act and the same

is reproduced as under: -

Section 4: - Application for registration of real estate projects

(2) The promoter shall enclose the following documents along
with the application referred to in sub-section (1), namely: —

(1): -a declaration, supported by an affidavit, which shall be
signed by the promoter or any person authorised by the
promoter, statin -

L

(C) the time

‘within which he undertakes to

complete,th " *%,Q{ phase thereof, as the case
maysbe.s,” ! { v ~,
y b 4 * mj g §},~ g . '(1:‘

18. The time perlod for handmg oV nfihépossessmn is committed
M@%&mwﬁm@ ﬁ_]“ .

by the bulldeg' as per'ithe relevant \C Q%ége of plot buyer

- ~ @

i

p;?moter regarding

%M& i .

agreement qlnal the cofnrmtme it of 4]
1

handing over, of poss! sston of the &um £

| 4 ‘g

s, taken accordingly.

\ 1"{\\ 1] J & ‘(V
The new timeline %ndl tﬁgwl&g respe"f:t'of ongomg project by the
,» & %&9” ,;5

promoter while mahnig 511_ ap ication for registration of the

project does no change‘_

L B4R W
hand over t?e posslessmnlby ;h|e&§due dat as per the plot
i | : | % |\
' .4 \"7 ot

buyer's agreement. The new timeline as indicated by the
promoter in the declaration under section 4(2)(1)(C) is now
the new timeline as indicated by him for the completion of the
project. Although, penal proceedings shall not be initiated
against the builder for not meeting the committed due date of

possession but now, if the promoter fails to complete the
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TN A

19.

project in declared timeline, then he is liable for penal
proceedings. The due date of possession as per the agreement
remains unchanged and promoter is liable for the
consequences and obligations arising out of failure in handing
over possession by the due date as committed by him in the
plot buyer agreement and he is liable for the delayed
possession charges as prov1ded inproviso to section 18(1) of
the Act. The same issue hqs be:']{;-élealt by hon’ble Bombay High

Court in case titledas Neezlkamal Realtars Suburban Pvt. Ltd.

- f' " iy .
and anr. vs Umon of Ind:a and ors and has observed as
under: | gi

‘sv s’g\&‘& 4 PJ - :

‘19 Unc(epthé provis:ons ofSectmn 18, the defay in handing over
the po;sesgon would be counted fromthe date mentioned in
the agreement for sale. entered into by the promoter and the
allottee, ‘prior to its r’egrs*trat:on under RERA. Under the
provisions of RERA, the promoi:er iIs.given a facility to revise
the date of comp?etron ofpgafggc and declare the same under

Section 4. The RERA~does not contemplate rewrltmg of

contract between the flat purchaser and the promoter...

A

@W%«.

i W | 4 . g& % !
F.III Ob]ectlon regardmg entltlement of DPC on ground of
complamant being mvest )L :
The respondent has taken' a'stand ‘that the cornplalnants are

the investors and not consumers, therefore, they are not
entitled to the protection of the Act and thereby not entitled to
file the complaint under section 31 of the Act. The respondent
also submitted that the preamble of the Act states that the Act

is enacted to protect the interest of consumers of the real
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estate sector. The authority observed that the respondent is
correct in stating that the Act is enacted to protect the interest
of consumers of the real estate sector. It is settled principle of
interpretation that preamble is an introduction of a statute
and states main aims & objects of enacting a statute but at the
same time preamble cannot be used to defeat the enacting

'|/&

provisions of the Act. Furtheﬁmore it is pertinent to note that
\‘.&"{A e i&}

any aggrieved person%ca- wfz ? a complaint against the

8*4‘-‘ "1‘- .

promoter if the$ premotzer_ c ntraﬁenes or violates any
provisions of the Act or rules ot;@; gu"laﬁons made thereunder.

Upon careful perusal ofall the terms ancl5 condltlons of the plot
| . 1 1l &
= & TN | ) |
buyer’s agreement it is revealed that the complalnants are

%‘i V‘?

buyer and théf have pald total pncewf Rs 45 18,750/- to the
promoter towards purchaseWof a@plote in the project of the
promoter. At this st@gge, lt.l 1s l;’ri;’fortant to stress upon the
definition og term%allo;itee ?ix%der the &g&ct the same is

.

reproduced below for ready ’referencg A |
LWV AW V
“2(d) "allottee” in reIatlon to a real estate pro;ect means the
person to whom a plot, apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promoter, and
includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or
building, as the case may be, is given on rent;”
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20.

In view of above-mentioned definition of "allottee" as well as
all the terms and conditions of the plot buyer’s agreement
executed between promoter and complainant, it is crystal
clear that the complainant is allottee(s) as the subject unit was

allotted to them by the promoter. The concept of investor is

not defined or referred in the Act. As per the definition given

"investor". The Mahﬁeshtray Real Estate Appellate Tribunal in
L e o NI
its order dated’29§1 ZOJ&ﬁQWm appeal no 0006000000010557
r e T 1

titled as M)'S%Srushtf Sangam Develﬁ‘bers Pvt. Ltd. Vs.

4
Sarvapriya Leasmg (P) Lts, And anr has also held that the
concept of 1n\fe§t0r 1s”not deﬁned or, referred in the Act. Thus,

the contention oﬁpromgfer that the allottee being an investor
i g‘sg%‘ % § \-@v > 4

is not entitled to rotect%gtg ﬁt" 'hls Act also stands rejected.
i& i 4 3_&. ' ‘9‘%\‘? 1 '§§ M&&

F.IV Ob]ecﬁon regardmg ]urlsdlctmn %f authority w.r.t.
buyer S agreement executed pl‘lOl" to commg into force
of the'. Act ' %g ) '!

Another contention of the respondenb i§ that authority is

deprived of the jurisdiction to go into the interpretation of, or
rights of the parties inter-se in accordance with the plot buyer
agreement executed between the parties and no agreement for
sale as referred to under the provisions of the Act or the said

rules has been executed inter se parties. The authority is of the
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view that the Act nowhere provides, nor can be so construed,
that all previous agreements will be re-written after coming
into force of the Act. Therefore, the provisions of the Act, rules
and agreement have to be read and interpreted harmoniously.
However, if the Act has provided for dealing with certain
specific provisions/situation in a specific/particular manner,
then that situation w111 be dealt Wlth in accordance with the

Act and the rules after tﬁe*gate of comlng into force of the Act

and the rules. Numerous provlslorfs of the Act save the
P )/ \ w gw X

provisions of the agreements made between the buyers and

‘%;&

sellers. The saﬁ contentlon has been uphgld in the landmark

-‘%Asw

judgment of Neelkamal Rea‘?toi's .S'uburbdn Pvt. Ltd. Vs. UOI
and others. %PJ«Z?? of 201 72 Wthh prov1des as under:

“119. Under the, pr"‘owszons of .S‘é%’tmg 48 the delay in handing
over the possession would %gmounted from the date
mentioned in the agreement for sale entered into by the
promoter andwthe*aﬂottee prior toits registration under
RERA, yder the% w ions of §ERA ‘the promoter is
given a facility to rewse ‘the'date of completion of project
anddeclare the sgme;uﬁder Sectlor; 4 The RERA does not
con temp!ate§ rewriting_of | contract _fetween the flat
purchaser and the promoter-....

122. We have already discussed that above stated provisions of
the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retroactive
effect but then on that ground the validity of the
provisions of RERA cannot be challenged. The Parliament
is competent enough to legislate law having retrospective
or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the

Page 23 of 33



Complaint N0.924 of 2020

larger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports.”

21. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019

the Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of
the considered opinion.that the provisions of the Act are
quasi retroactiv _.«fj“) soime'extent in operation and will be

P [}

e N o LT

case of del__qff?é: theloffery/delive

ryrof possession as per the

terms and"?ohdf_lﬁdf:;'-a--'fJﬁgjfhﬁggﬁ'gf?ement for sale the
allottge “shall lge.n.;_fgp't{f'{é’é,' to “the", interest/delayed
possession charges on the'reasonablesrate of interest as
proﬁciéd in Rule 15 of the rules and onesided, unfair and
um;,eqﬁ)r;ﬁbfe rateraof gfbrf;éoé‘n{satiagl mentioned in the
agreement for sale is Iigble"to be.ignored.”

The agreements’are sa'cros?:san'c‘?:t save and except for the

i T &

A S 1 U NN ST
provisions whigﬁf%ﬁa‘i}e been gb&gégfageég" by the Act itself.

. il | ; s4q) -\ ; .-:"'§
Further, it is noteds«that'the :Qullt!‘;%gf?-buyer agreements have

been executed inrtheqmanner that there isno scope left to the

i o * Py
Hals
¥

'I.“.-l‘ﬁ ATl A f u & .
iate any of ‘thé clauses contained therein.

N N g‘-l
nguf

Therefore, th-.e%; 'gythgritg is éf-._thg'\;nev,\;thaf-tﬁp charges payable

ot
allottee to neg

under various heads shall be payable as per the agreed terms
and conditions of the agreement subject to the condition that
the same are in accordance with the plans/permissions
approved by the respective departments /competent

authorities and are not in contravention of any other Act, rules,
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statutes, instructions, directions issued thereunder and are

not unreasonable or exorbitant in nature.

Findings on the relief sought by the complainant.

Relief sought by the complainant: That the vacant and free
possession of the said plot being B-241, measuring 250 sq. yds.

Ramprastha City, sector 37C and 37D Gurugram Haryana. Be

In the present complamtg‘%l" e:complainant intends to continue
72 [AYIR

with the pm]ect at;d ﬁg seg}ugg d lay possessmn charges as

Tg
\ctm i18(1) of the Act. Sec.

provided undgr**

1
™

18(1) prowso ?ﬁe ds as unden” || ™

ECTTT 3

“Section 18 - Retum 0 amoum‘I and comﬁ nsation
& b sl

?
18(1). If the pmm%er fads to comé}ftewar is unable to give
possession of an’ apar%eng pjot;o’r gydmg —

«z%f 5? },}

ai‘ig Qe p%id,,by gh% promoter, interest for
every. mpnch of delay, till the }g&nding over of the possession, at
such rate as may be prg;cgbgg’

23. Clause 11 of{the, plot‘buxer agjeFment (i;\ﬁhort, agreement)

‘l & lwf

provides for handing over of possession and is reproduced

below:

“11. Schedule for possession

“The company shall endeavour to offer possession of the said
plot, within thirty (30) months with another grace period of six
(6) months from the date of execution of this Agreement subject
to timely payment by the intending Allottee(s) of Total Price,
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stamp duty, registration charges and any other changes due and
payable according to the payment plan.”

At the outset it is relevant to comment on the preset
possession clause of the agreement wherein the possession
has been subjected to timely payment by the intending
complainant of total price, stamp duty, registration charges

and any other changes due and payable according to the

such conditions are notaon_}ﬁgague and uncertain but so
w" . y l R |
heavily loaded in, favouifmo'f-f the promoter and against the

. _ % .g; 5

allottee that esﬁen a smgle'default by the allottee in making

< e

payment as| p- ”r the plan may make thempossesswn clause

§ . | W @”gz F
irrelevant for the purpose of allottee and the;zcornmltment date

é

for handing IOVE%‘%&?OSSESSIOH loses jits meaning. The

il I’ 1 >/

&&@w%&

incorporation of such cjguse in the plof buyer’s agreement by

e

%e%%pgs
=T

delivery of sub]ec&unlt and to deprlve the allottee of his right
accruing aftef‘delay in: possesswm;Thls ?s 1ust to comment as
to how the builder has misused his dominant position and
drafted such mischievous clause in the agreement and the
allottee is left with no option but to sign on the doted lines.

Admissibility of grace period: The promoter has proposed

to hand over the possession of the plot within 30 months from
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the date of execution of this agreement then after the expiry of
grace period of 6 months from the said 30 months subject to
the intending allottee having paid all payments as per the
payment plan and subject to the terms and conditions of this
agreement. As a matter of record, the various receipts issued
by the promoter/respondent company in favour of
complainant/allottee whlch*”amount are approximately 90%

§ ‘%f {&“4
of the total sale conmder;géon’? t;cordmg to payment plan the

g A
allottee/complamant are fulﬁlled all certain terms and
g o “\‘ B, 7 N
conditions ofgtl@xjé ggreement The respondent has failed to
e/ CC] \

provide any gﬁgb documentmwhlch can prove that the

g g &
intending alloyﬁtef:ege has not donéi tn[llely payment Hence, the

v@‘@-«c&d&
ww@mm
R

E

fﬁlls 'lo provide the

possession of the plo'emthm st1pulateﬁ fime. Accordingly, this

3&’2&

promoter/ responclent company

i

grace period 0f6 months cannotbe allowed to the promoter at

I A 1 T
Tl § ' P .%é@ Lot gﬁ%% F
thisstage. M RS A B R ERS

W

&i

Payment of delay possessmn charges at prescribed rate of

% # w-

%m, ‘v» LT N %

interest: Prov1so to section 18 provides that where an allottee
does not intend to withdraw from the project, he shall be paid,
by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed
and it has been prescribed under rule 15 of the rules. Rule 15

has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19]

(1)  For the purpose of proviso to section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the generg! pubfic.

The legislature in its WISclO%rﬁ\ln"lthe subordinate legislation
248 A ‘,

\,’\;-5 X %
under the provision of rule 15 of the rules has determined the

e§

prescribed rate bf 1nterest.,;fl‘ hej: rate oﬁgp‘gerest so determined

S 'ww

by the leg1slature is reasonable and if thé sald rule is followed
>

to award thé mterest it vglll °ensure unlﬁprm practice in all the

§% é}é

cases. The Haryana Real Estate Appellate Trlbunal in Emaar
h Y

\;@’Q&-«@I

MGF Land Ltd. stﬁSlmmi S1kka (Sup;;aj observed as under: -

mes’asses@

%%

"64. Taking the case from anather anﬁlfthe allottee was only
entitled to the delayed possession charges/mterest only at the
rate of Rs:15/- per sq. ft per&month as per clause 18 of the
Buyer’s Agreemem&gfor the peégoﬁ of Such ﬁelay, whereas, the
promoter was entitled to ‘interest @ 24% per annum
compounded atthe time of every succeedmg instalment for the
delayed payments. The functions'of the Autharity/Tribunal are
to safeguard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent ie., to
protect the interest of the consumers/allottees in the real estate
sector. The clauses of the Buyer's Agreement entered into
between the parties are one-sided, unfair and unreasonable
with respect to the grant of interest for delayed possession.
There are various other clauses in the Buyer’'s Agreement which
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give sweeping powers to the promoter to cancel the allotment
and forfeit the amount paid. Thus, the terms and conditions of
the Buyer’s Agreement dated 09.05.2014 are ex-facie one-sided,
unfair and unreasonable, and the same shall constitute the
unfair trade practice on the part of the promoter. These types
of discriminatory terms and conditions of the Buyer’s
Agreement will not be final and binding."”

28. Consequently, as per website of the State Bank of India i.e,

29.

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLR) as on date i.e, 2‘}.0,352,__021 is 7.30%. Accordingly, the

+2% i.e., 9.30%.

B

] 1

A i A3 N )g Xy

The definition oftegrm ll ntere st’ a 3efmed under section 2(za)
§ *wm & ,_'.. i;:m ‘@

of the Act provgegthatt &é“’?éi | nteresf‘;c}%argeable from the

=
@‘%9 §

allottee by the promoter m ?:ase of default shall be equal to
r

the rate of mtergsﬁtwbwh the promoter shall be liable to pay
%'-. “% § @
the allottee, in case of defaul

Tjﬁle felevant section is

reproduced beIOW' ' ‘y REC

“(za) "interest" means the rates’ ofmterest payable by the

promoter oF the ah‘otteege as, thecase, may be.

Explanation. ~_For the purpose of this clatise—

(i) the rate;of interest chargeable from, th%allottee by the
proyiioter, inicase of default, Shall'be equal to the rate of
interest which the promoter ‘'shall be liable to pay the
allottee, in case of default;

(ii)  theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promoter till
the date it is paid;”
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30.

Therefore, interest on the delay payments from the
complainants shall be charged at the prescribed rate i.e,
9.30% by the respondents/promoters which is the same as is
being granted to the complainant in case of delayed possession
charges.

On consideration of the documents available on record and

submissions made /b

contravention Opr‘OVlSlO

ol WA m'

that the respondents a,teL 111 1

11(4)(a) of th@Act by nog hancf@g over possessmn by the due
/| ”'1: _,:r .

date as per| *the agreement By w1rtue of clause 11 of the
1 0 | | =

agreement executed between the partles’;on 26.08.2015, the

2 i

e

possession of 'T;‘e;_sub]eét pi?t \gvasJ to Qe delivered within a
, g\ g § g}" -\’L«ﬁﬁ

period of 30 onths frdn%”tﬁe% dat_

3

of execution of this

agreement whlch comes out to be 26 02.2018. As far as grace

-\‘

| \-_ §‘. @_.,__q _I ‘_‘:'_. :
period is conce?iled the_;_fagn.;é;'g disallor for the reasons

i
quoted abm{‘ew Ehergef:éte,; ‘thej Idge;? date of handing over
possession is 26.02.2018. The respondent has failed to
handover possession of the subject plot till date of this order.
Accordingly, it is the failure of the respondent/promoter to
fulfil its obligations and responsibilities as per the agreement

to hand over the possession within the stipulated period.

Accordingly, the non-compliance of the mandate contained in
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section 11(4)(a) read with proviso to section 18(1) of the Act
on the part of the respondent is established. As such the
allottee shall be paid, by the promoter, interest for every
month of delay from due date of possession i.e., 26.02.2018 till
the handing over of the possession, at prescribed rate i.e., 9.30
% p.a. as per proviso to section 18(1) of the Act read with rule

15 of the rules.

Hence, the a}z_ ity hereby passes thls Qrd¥er and issues the
A # |.
following dlreotlons under sectlon 37 of. ;:he Act to ensure

%— s e -
compliance of' oml&a ons cast upon the promoter as per the

it
“&

function entrusted' 0 the authorlty under section 34(f):

i

The responj\clentN is dlre_cted to pay interest at the
prescnbed rate‘of 9. 30% p.a. for eve y month of delay
from the.due.date of possession ie 26 02.2018 till the
date of handing over possession.

The promoter may credit delay possession charges in the

account ledger/statement of account of the unit of the

allottee, if the amount outstanding against the allottee is
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more than the DPC this will be treated as sufficient
compliance of this order.

If there is no amount outstanding against the allottee or
less amount outstanding against the allottee then the
balance delay possession charges shall be paid after
adjustment of the outstanding against the allottee.

A

The arrears of sucl;f'finetet‘ }'—-%accrued from 26.02.2018 till

the date of order h ;_ thonty shall be paid by the

-t_'{

promoter to the
Y &

>°"‘$

period of 90 days from

ry month of delay

.. ee before 10% of
the sub Ie‘ﬁu‘ nt Ir{on%h ;S er rule 6@;:[’ the rules.

Tz

The com‘plau@% is dlI‘éCteP

by the profno ' rﬁo t

pa,ga 9étstand1ng dues, if

any, after ad enl”of‘in : t-for the delayed period.
y i LUy h@'@é tfo yed p

The rate of interest ¢

promovet; T Aok o

prescrlQed rate 1‘re )9 BWFBefesporﬁdents /promoters

eable from the allottee by the
W.alf'i*llg charged at the

ault

which are the same rate of interest which the promoter
shall be liable to pay the allottee, in case of default i.e., the
delayed possession charges as per section 2(za) of the Act.
The respondent shall not charge anything from the
complainants which is not the part of the agreement,

however, holding charges shall not be charged by the
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promoter at any point of time even after being part of
agreement as per law settled by hon'ble Supreme Court in
civil appeal no. 3864-3899/2020.

viii. The promoter is directed to furnish to the allottee
statement of account within one month of issue of this
order. If there is any objection by the allottee on

statement of account the;} same be filed with promoters

after fifteen days t "i‘

allottee relauﬁg% sfé%rrfenwf@ﬁccount is not settled by

E s i, St
' 4 i “‘r
zsf;?& i +Y 1S

the promﬁter wnhm Lﬁ dags théreaﬂ:er then the allottee

34. Complaint stadds dlsﬁosed of

%

35. File be conmgned to reg:stryE % VL

(San};; Kumar]

Member

; i 4
{ M(Dr JK,K. E(tlarg%elwal]n \ i

g

Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 24.03.2021

Judgement uploaded on 08.06.2021
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