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GURUGRAM Complaint No. 6702 of 2019

woln W

APPEARANCE:

Sh. Tanuj Agarwal Advocate for the complainant
Sh. Dheeraj Kapoor Advocate for the respondent
ORDER
1. The present complaint dated 27.12.2019 has been filed by the

complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017;(111 smort the Rules) for violation of
section 11(4)(a) of the Act wherem lt is inter alia prescribed
that the promoter sEaLLbe responsnble for all obligations,
respon51b111t$1es._.and functions under the provision of the act or

the rules and regulations made there.under or to the allottee
as per fhe agrgemehtifor sale executed inter se.

Unit and project dgtai}s :
The particulars of unit a;tszs,gsa;e cogsicjeration, the amount
paid by the cdmplainanfs, date .;f proposed handing over the
possession, delay period, if any, have been detailed in the

following tabular form:

S.No. | Heads Information

1. Unit no. 1304, 13t floor, Tower |
[Page 38 of complaint]

Z Unit measuring 1310 sq. ft.

3. Date of allotment letter 10.01.2011
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[Page 23 of complaint]
4. Date of execution of apartment | 25.11.2010
buyer’s agreement [Page 33 of complaint]
5. Payment plan Possession linked payment plan.
[Page 63 of complaint]
6. Total consideration Rs.44,25,860/-

[as per schedule of payment page
no 63 of complainant]

7 Total amount paid by the Rs.49,09,775 /-

complainant F2e A [as per receipt information dated
07 10.02.2020 page 138 of reply]

31.08.2012

8. Due date of dellvery of W0
possession as per- ciause*l '3(4)
of the apartméntbuyer '
agreement: 31.Q,B.ZO’IiZ“%‘i?fig;% X
[Page 48 of complaint]. " :
9, Delay inthanding over of Swyears 6 months and 3 days
possession till offer.of
possessionii.e. 03. 03. 2018

10. | Details of Occupation | Date of OC granted, if any, by the
Certificate.if'any competent Authority: Dated
Ny 13.02.2018

Area/Tower for which OC
obtained- ].

“I[as per annexure R-1, page 47 of
‘reply]

g
i

b

4
g

3. The particularé of the project narﬁ'ely, “The EDGE Tower” as

provided by the registration branch of the authority are as

under:
Project related details ‘
1. Name of the promoter Ramprastha Promoters & Developers ‘
Pvt. Ltd. |
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2 Name of the project The Edge Towers
3. Location of the project Sector 37C, Village Gadauli Kalan,
Gurugram
4, Nature of the project Group Housing
5. Whether project is new | Ongoing
or ongoing
6. Registered as | Phase
whole/phase
7. If developed in phase 1
then phase no. © _‘-'_4 & o
8. Total no. of ph@
which itis proposedlto be "
developed 1f»aa*ny L N\
9. HARERA i‘églstratlon 80 1779 02017
10. Registration certlﬁcate_ _ Date | Validity
% 0 08202007 | 31122018
11. Area }%"-“ﬁistereﬁ % I 1083__94;, sq. mt.
12. | Extensioiiappliedon || 17122018
13. Extension certificateno; | 'Date” Validity
In__ 31.12.2019
| principal
i B approval
: : w00 A n |
' ! 12;06-2 019
Licence related details of the project
1. DTCP license no. 33 of 2008 dated 19.02.2008
2. License validity/ renewal | 18.02.2025
period
3. Licensed area 60.511 Acres
4. Name of the license | Ramprastha Builders Pvt Ltd and 11

holder

others
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Name of the collaborator

NA

Name of the developer/s
in case of development
agreement and/or
marketing  agreement
entered into after
obtaining license.

NA

Whether BIP permission
has been obtained from
DTCP

1

NA

Date of commencement of the project

Date of commencement

oo’ A

of the project,

‘B
1

120.08.2009

DetailS: of statutory éppl_'ovals obtained

S.N.

/Particulars =

: _Appi‘oval
no and
“ date

validity

Appfgif%d-building plan

12.04.2012

11.04.2017

Enviro_gme'nt clearance

| 21.01.2010

20.01.2015

3. (a)

W velh, Wy M.
Occupation’ /~, Certificate
date :

13.42,2017

i

Tower No. e

_Floors

Tower U,V,W,X, ¥, 2, |

| g1z

(b)

Occupation | ["certificate
date’__ \J\

"13.02.201
&\

Tower No.

Floors

Tower], ], K, L, M

G+19th

(c)

Occupation  certificate

date

13.02.2020

Tower No.

Floors

Tower H,N, O

G+19th

Convenient shopping

GF
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B.

4. Completion  certificate | NA
date
Fact of the complaint

That the respondent company made several representations
of their project to the complainant alluring her to book a flat in
their project “THE EDGE TOWERS" situated Southern Court,
Ramprastha City, Sector 37D Gurgaon, Haryana. The
respondent had made ‘ several claims pertaining to the
architecture and the landscgpe of ghe pro;ect That some of the
facilities mentioned by the respondent Company have been
provided as :fo%ﬁeo}ws: a) lifts; b) car parkinwg; c) gymnasium d)
club house; €) c;hildr_en pléy aéérea*s Q éatéd community g)
landscape garaen

That relying on th; assur;:ées made by the respondent
company and lured, by the rosy,-picture painted by the
respondent thle é%n;piainaﬁfeapplied for booking in the project
of the respoﬁdent company vide ;;heir application dated
18.10.2010. It is important to mention here that the first
allottee in the below described apartment is the grandfather of
the allottee no. 2 (complainant herein}). The present apartment

was purchased by the grandfather of the complainant (Sh.

Shiva Priya) as gift for her after investing his life savings.
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That after the application being made by the complainant the
respondent company had made the allotment in favour of the
complainant for unit no. J-1304, in 13% floor, admeasuring
1310 sq. ft. with one car parking in the said project for total
sale consideration 44,25,86/-. It is submitted that prior to and
as on the date of entering into apartment buyer’s agreement
the complainant had made the pjayment of Rs,11,61,400/- in

N %
favour of the respondenﬁ%’ﬁ;ﬁ‘éﬁ

y as per the payment plan in

'»’l
complainant i 1? the prbjec

That an apartment buyer S agre,ernent was executed between

in N I
the parties ogﬁZS 11, %010 u de| Wl'm:lfJ thegcomplamant was
RTFS f

constrained t% accqptj varlou’s arbitran amg unilateral clauses

&N | 74

made in favour of the respondent

A 4
W mpany That there was no

\ RE
scope of attamlng any imutuality at that time as the

complamant i’lac{ alr@‘ad}‘a p"ﬁl%! F‘E“d%kale amount to the
{ I

tune of Rs. 17»70 344/ towards the booklng of the apartment

- . A’ i
t\ . | ] | X1 ] l& 7 In‘ ey | \/1|
\J I v

and could not risk the allotment.

The complainant has submitted that the utter disregard of the
possession clause the respondent company had miserably
failed in completing the project even till date that is after a
delay of almost 7 years from its scheduled date of delivery.

That aggrieved with the inordinate delay in delivering the
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possession the complainants have been constrained to file the
present complaint for possession along with delay penalty
charges. It is important to mention here that the complainant
has been offered possession in the month of Dec 2018 but the
same does not constitute legal possession as firstly, there was
pre-condition of taking meagre sum of Rs 1,25,000/- as
compensation and secondly the same was in the name of the

RS

complainant’s grandfathev aQ-%terefore causing legal hurdle
\Ir! ‘

in taking posse§§lon Moreover the project till date is

«aw’ A

incomplete and devoxd of any amenltles The complainant has

W&MM 2 ."..‘.’i,

come to know her personal v131t to the site that the
i

construction gp the snte is still undergolng It is further

submitted that_. the coTnplamant ‘made the followmg payments
to the respondeng_ a_s_-;end when ;d_‘eﬁlm_ahvded by the respondent
company; the complainant.till dete hes made payments of Rs.
42,04,567 /- to the respondent co_mpany &%

That the term was mtroduced antl explelned by the legislators,
in order to avold the explmtatlon of one party by the other, by
providing a level playing field where similar interests have to
be paid by the parties for any default on their part. That the
said section has been miserably defeated and contravened by

the unilateral clauses of the respondent’s agreement. Thus, the

authority is requested to take a note of the same and grant
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appropriate relief to the complainant herein as she has been
subjected to financial and emotional distress because of the
said unilateral and illegal clauses.

The complainant has submitted that the delay in the delivery
of the flat is solely due to the negligence of the respondent
company. The respondent company have never informed the

complainant any force ma]eure circumstances which has

evidently led to the halt %

enough information ln the'lpubllc clomam which suggest that

P

the respondent have dehberately not completed the present

LR %%

projectand haye hoodwinked the comﬁlalhant into making the

payments towards the sham pr01ect w1th no hopes of

- d
.“§‘§§‘s

completion. Due to the failure of the respondent in completing

- ..
I &

the project and dellvermg the possessmn of the apartment
which was due in Aug 2012 the orlgmal allottee no.1 (Mr. Shiva

%& il

Priya), also grandfather of: the complamant could not see her

a{&. &{ L asm oss@

granddaughter taklng the possessmn of the unit and residing
in the same happily. The delay in theJ present matter is
inordinate as it is clear from the averments of the present case.
The complainant has further submitted that this is a case when
the respondent company had misused its dominant position
resulting in the mental and financial harassment to the

complainant herein. The instances of misuse include: -
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» Not updating the complainant about the stage of
development in spite of receiving several requests of
the complainant.

» No possession of apartment granted despite of
receiving huge amount of money from the complainant
within the prescribed time period.

12. That the complainant needs to, be compensated least at the
prescribed rate of 1ntere5%§f§§r§§lgge delay since she has been

deprived of the posS"essmri for the'past 7 years while at the

same time the respondeet C(L)rnpany has enjoyed the luxury
and fruits of the payments made by theganrplamant
13. The illegal conduct of the respondent company does not end
here as she i.s%in receipt of the demand for maintenance
without even dehvery of completed apartment and its
possession. The respondenréwompany s conduct is within the
definition of ‘the unfair practices as \?vithout delivery of the
apartment demand fo; maintenance cannot be raised by the
respondent company. i
C. Relief sought by the complainants:
14. The complainants have sought following relief(s):
I. To direct the respondent to deliver immediate

possession of the apartment J-1304 in the project, The

Edge Tower located at Sector 37D, Gurgaon, Haryana
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15.

along with all the promised amenities and facilities and
to the satisfaction of the complainant;

I[I. To direct the respondent to make the payment of delay
penalty interest at the prescribed rate of interest on the
amount already paid by the complainant to the

respondent, from the promised date of delivery of the

The respondent hasgﬁ eci__'- an apphcatlon for rejection of
f‘@. : "i-_.
complaint on Ehe groun§ of Qudelbuon along with reply. The
e h

respondent has contested the‘ complalnt ‘on the following
! || =1

grounds. | :

I. The complamq filed | by the%cégmplainants is not

mamtamable agd the Haryfna Réal Estate Regulatory
Authority, Gurugram, Haryana has no jurisdiction
whatsoever to entergigzn tt}e p{esent complaint.
Accordfng & "the _;espond‘le;lt ‘the' jurisdiction to
entertain-; I §thle :\complamts ap\értammg to refund,
possession, compensation, and interest i.e,, prescribed
under sections 12, 14, 18 and section 19 of the Act lies
with the adjudicating officer under sections 31 and 71

read with rule 29 of the rules.

II. Inthe present case, the complaint pertains to the alleged

delay in delivery of possession for which the
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I1.

IV.

complainants have filed the present complaint and is
seeking the relief of possession, interest, and
compensation u/s 18 of the said Act. Therefore, even if
the project of the respondent had been covered under
the definition of “ongoing project and registered with
this authority, the complaint, if any, is still required to be
filed before the adjudicating officer under rule 29 of the
said rules and not before thls authority under rule 28 as

D
this authonty hfs?’ "_’:’f}.ll'lSdlCthﬂ whatsoever to

l"‘k @’:’ *\.
95@ ff 34 \ gm’ -{:'n
‘g@wy W 35}_. ‘i ]

] g &’ A ..H»-‘

/in terrﬁ?“' of ithe\ aryana Real Estate

(Regulatxo 1 and Degyelop’rﬁent) Amen rnent Rules, 2019

(herelnif’ter referred to aSrthe, "said%aénendment rules”),

i .

the comp"laman have flléd
the amenﬁ%@e 28 in.the anipded “form CRA”and is

-_nr*f'i,,; ”
seeking the “relief " of - ‘possession, interest and

compensaﬁon u/s 1§‘bf &hﬁe saidiAct.

. ;'f”.t'\
Y .r A n. X E. B

That statement of ob)ects and, reascins as well as the

%esent complaintunder

preamble-of the said Act clearly&state that the RERA is
enacted for effective consumer protection and to protect
the interest of consumers in the real estate sector. RERA
is not enacted to protect the interest of investors. As the
said Act has not defined the term consumer, therefore
the definition of “Consumer” as provided under the

Consumer Protection Act, 1986 has to be referred for
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adjudication of the present complaint. The complainants
are investors and not consumers as explained herein

below: -

a) That this authority has no jurisdiction to entertain
the present complaint as the complainant has not
come to this authority with clean hands and has
concealed the material fact that apart from the unit

no. J-1304, “EDGE" Ramprastha City, Sector-37D,

Gurgaon, for whl;th '”e complainant has filed the

NLEE N
o "‘ﬁ

present complalnt the complalnant through her
famlly (Father S brotheerr /Aryind Priya), has also
mvested in one more apartment i.e. E-1604 in the
same project-of the respondenj The complainant
has inyested in two re31dentlal ﬂmts in the same
project of the §respon'dent_ for'e'aming profits and
the trahsagtijqéi therefoteg is f_elatable to commercial
purpose ancf . Eﬁe 'édlniplainant not being a
consumer w;thm the meanlng of Section 2(1)(d) of
the Consumer Protectlon Act, 1986 the complaint
itself;is not mamt_amable under ‘the said Act. This
has been the consistent view of the Hon'ble
National Consumer Disputes Redressal
Commission in a number of cases wherein it has
been held that even when a consumer has booked

more than one unit of residential premises; it
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amounts to booking of such premises for

investment/commercial purpose.

b) The complainants are investors and not consumers
and nowhere in the present complaint have the
complainants pleaded as to how the complainants
are consumers as defined in the Consumer
Protection Act, 1986 qua the respondent. The
complamants Jhave' éehberately not pleaded the
purpose for w _;} the complamants entered into

e
an agrﬂ;néwt Iiﬁ ;he r‘espondent to purchase the

M ent in qﬁﬁﬂmThe go@plamants who are
al a%

e

Sector»ﬁ? Gurgag 1; ddress entloned in the
| ! ey
bookmg apphcatm | form and E-204, BPTP

apa

%the own "f' a :-‘.%E’"éi

098, Ansal Esencia,

Freedom arg( Llfe”apartent Sector-57, Near

b

% ".., S

e E;qvggpn 122003 (address
mentioned'in the pr E:ent complamt) are investors,
hang lnvested ,in two L?nu:s in the same project of
the*respondeé%t and who never h‘%d any intention to
buy“thé apartment for théz rwwn personal use and
have now filed the present complaint on false and

frivolous grounds.

V. Therespondent has submitted that this authority has no
jurisdiction to entertain the present complaint as the
complainants have not come to this authority with clean

hands and have concealed the material fact that: -
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e the respondent had already applied the
occupation certificate vide application dated
27.04.2016 and it was deemed to be granted on
26.06.2016 and actually granted on 13.02.2018. It
is also pertinent to mention here that after
obtaining the occupation certificate, the
respondent, has already issued the letter of offer
of possessionédated 03.03.2018, addressed to
both the allottees 1.e “the complainant and her
grandfather™ Mr 1Shwr:l Priya, for the said
apartmen’t along w1th the statement of account
vglth the detalls of all, the charges, etc. as
ﬁlentioned theréin?fas well'as in the notice of
possessmn However ‘even after receiving the
notice ofpossesswn dated 03.03.2018 and various
remigders, thereafter,"mcludmg reminder dated
20.06.2018, £20107:2018" and 20.08.2018, the
complainants neither made the payment nor came
forward for the'possession of the apartment. It is
also _pert:inent'to .me_htiofgs here that vide letter
dated 17.05.2018, the complainants were duly
informed that with effect from 05.06.2018, the
respondent will start levying holding and other
charges, in accordance with the apartment buyer
agreement. The complainant, vide letter dated

13.07.2018, were also informed that with effect
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from 04.09.2018, maintenance charges as

applicable will be levied.

e That the complainant thereafter informed the
respondent that the second allottee i.e. her
grandfather Mr. Shiva Priya has expired and
requested that his name be deleted from the
allotment/apartment buyer’s agreement and the
omplalnant be made the sole allottee and handed
over the P°§5?5§j§}1 ' The complainant was duly
mformed by thg Erespondent that in order to delete
the/name of hen grandfather and make the
co_mplamant ‘the sole allottee and handover the
possession to. her, she willthave to complete
cé-ff:teaigl legal :fzormalities, including but not limited
toy gétting an affidavit and NOC from all the other
legal heirs “in her Favgur and also make the
payment of dues Itis pertment to mention that
the complainant completed the said formalities on
01.03.2019, after Which the Tequisite changes
were made in the-apartment b,u.yer agreement on
01.03.2019 (page-64 of the complaint) and she
was made as the sole allottee and thereafter the
complainant made the payment of dues on
05.06.2019. However, despite that, the
complainant has not come forward till date to take

the possession of the said unit and has instead
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filed the present complaint on false and frivolous

grounds.

e That the complainant is defaulters, having
deliberately failed to make the payment of
installments within the time prescribed, which

resulted in delay payment charges/interest, as

reflected in the statement of account. The

™

complamantxls also hable to pay the maintenance

\)‘ “

- 05"%71/ and holding charges of
T addition to the
"Ij'ﬁléing charges, the
complamant 15 alsdwhable to pay the stamp duty,
reglstratlon and other mlscellaneous and ancillary

charges. | | it Wl
| | \ﬂ'\‘ by |

|
1‘- » 4 |.

Despite Qseveral adversmes, the /respondents have
completed the 'constrygj;lon Jof tHe said apartment and
have already obtalned tﬁé%og@cgpatmn certificate dated
13.02. 2018 for the sald ai:)a'rté;ent and vide notice of
possessmn dated 03 03. 2018 have already offered the
possession “.to' the.- complamants ’However as the
complainants were only short term and speculative
investors, therefore they were not interested in taking
over the possession of the said apartment. It is apparent
that the complainants had the motive and intention to

make quick profit from sale of the said apartment

through the process of allotment. Having failed to resell
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VIL

the said apartment due to general recession and because
of slump in the real estate market, the complainants
have developed an intention to raise false and frivolous
issues to engage the Respondents in unnecessary,
protracted, and frivolous litigation. The alleged
grievance of the complainants has origin and motive in

sluggish real estate market.

That this authorlty 15 depnved of the jurisdiction to go

into the 1nterpretat10n _Ufj;:or rights of the parties inter-
se in accordance w;tﬂ the a apartment buyer’s agreement
signed by the complalnants/allotment offered to him. It
isa matter of record and rather aconceded position that
no such agreement as referred to under the provisions
of sald%;:t er said Rules, has been executed between the
complau}ants. and the respondent. Rather, the
agreement thaf has been-referredto, for the purpose of
getting the adjudication .of the complaint, is the
apartmént buyer agreement dated 25 11.2010, executed
much priorto commg intoforce ofsald Act or said rules.

The adjudication 'of ‘the; complaint for interest and
compensation, as provided under sections 12, 14, 18 and
19 of said Act, has to be in reference to the agreement
for sale executed in terms of said Act and said Rules and
no other agreement. This submission of the respondents
inter alia, finds support from reading of the provisions

of the said Act and the said Rules. Thus, in view of the
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VIIL

[X.

submissions made above, no relief can be granted to the

complainants.

The respondent has submitted that the proposed
estimated time of handing over the possession of the
said apartmenti.e, 31.08.2012 + 120 days, which comes
to 31.12.2012, is applicable only subject to force
majeure and the complainants having complied with all

the terms and condltlons:_and not being in default of any

RRIR {.'.;
;-v '}

agreement, 1ncludmhg‘bp; not hmlted to the payment of
mstalments In case of any default/delay in payment, the
date of’ handmg over of ﬁossessnon shall be extended
accordmgly!solely atthe respgndgnt s dlSCI‘ethI‘l till the
paymenf of all outstandmg amounts and at the same
time in case of any default the complamants will not be
entitled to. any compensatlon whatsoever in terms of

clause 15 and“clause 17-0f the apartment buyer

agreementi AR FD ESED A
g i ws-_i” s ' <+ 4 Q‘.‘_
. v § L B !

That there was no mten‘tloinal deléy in the construction
on the' part_of the.respondent. The respondent had
started the construction of the above said project
immediately after the approval of the building plan i.e,
13.08.2009 with the intention to complete the project
within the stipulated time, but due to the following
situations beyond the control of the respondent, the

construction of the project could be not be completed
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upto 31.08.2012: - (a) Default on part of the contractor
i.e., Supreme Infrastructure India Ltd.; (b) That the
hon’ble Punjab and Haryana High Court on 31.07.2012
in CWP No. 20032 of 2008 titled as Sunil Singh vs.
MOEF & others had directed that ground water shall not
be used for the construction purposes and further

ordered to stop the construction immediately till the

time company - pi‘o"di;;_g_e_:_ a confirmation from
administrator, HUDA I hi‘gaon to the effect that
company is no smoré ugiog ground water; (c) due to the
heavy shortage of sﬁpoly ,pf conétructlon material i.e.,
river sand and bricks etc throughout Haryana, due to the
order ofhon ble Supreme Court of[ndla in the case titled
as Degeﬁ“ak Kumr;r $Vs State of Haryana dated
27.02. 2012 construction work was stopped at site for

considerable lgng time; (d) shortage of labour, etc.

X. The projects in 're_spehi”@of.wWBich the respondent has

obtained_the /occupation certificate are described as

e
-

hereunder: -

S.No |-ProjectName .. ' ['No. of | Status
Apartments

1. Atrium 336 OC received

2. View 280 OC received
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3. Edge
Tower,],K, L, M 400 0OC received
Tower H, N 160 0C received
Tower-0 80 OC received
(Nomenclature-P) 640 O0C to be
(TowerA,B,C,D,E,F, applied
G)
4, EWS 534 OC received
5. Skyz 684 OC to be
CPAREN O applied
6. | Rise S 322 OC to be
applied

Copies of all the-Televant documents, have been filed and

w

placed on the record. Th_éi_;;_-__i;émhénti'tity is not in dispute.

Hence, the complaint can be-decided on.the basis of these

undisputed documents and submission made by the parties.

o
G

Jurisdiction of the authority
The applicatior.l' of the respdnde_nf regarding rejection of
complaint on ground of jurisdiction stands rejected. The
authority obs_érved that it has territorial as well as subject
matter jurisdicfion to adjudicate the present complaint for the
reasons given below. |

El Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017

issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

Page 21 of 36




18.

P HARERA

GURUGRAM Complaint No. 6702 of 2019

situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.

EJl  Subject matter jurisdiction
The respondent has contended that the relief regarding refund

and compensation are within the jurisdiction of the
adjudicating officer and ]UI‘ISdlCthI‘l w.r.t the same does not lie
with the authorlty It seems that the reply given by the
respondent is w1thout gom% through the facts of the complaint
as the same is totally out of Context The complainant has
nowhere sought the relief of refund and regarding
compensatlon part the complalnant has stated that he is
reserving the rlght for compehsatlon and at present he is
seeking only delay possessm; charges. The authority has
complete jurisdiction to decnde the complamt regarding non-

compliance of oolléatlons by the promoter as held in Simmi
Sikka v/s M/s EMAAR MGF Land Ltd. (complaint no. 7 of
2018) leaving aside compensation which is to be decided by
the adjudicating officer if pursued by the complainants at a

later stage. The said decision of the authority has been upheld

by the Haryana Real Estate Appellate Tribunal in its judgement
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dated 03.11.2020, in appeal nos. 52 & 64 of 2018 titled as
Emaar MGF Land Ltd. V. Simmi Sikka and anr.
Findings on the objections raised by the respondent

F.I Objection regarding entitlement of DPC on ground of
complainant being investor
The respondent has taken a stand that the complainants are

the investors and not consumers, therefore, they are not
entitled to the protection’ of the Act and thereby not entitled to
file the complaint under sé;;;on §1 of the Act. The respondent
also submitted that the preamble of the Act states that the Act

%

is enacted to protect thg mterest of“ consumers of the real
estate sector. The authority gbserved that the respondent is
correctin sta;tir_lg that the Act is énacted to protect the interest
of consumers of the rgal estate sector.'ft i&s ;ettled principle of
interpretation that p;‘é‘é‘nénble is'an, introduction of a statute
and states main aims & obje:éis of enacting a statute but at the
same time preamble canndt %e used to.defeat the enacting
provisions oft‘he Act/Furthermore; itiis pertinent to note that
S
any aggrleveﬁ' person can file a complaint against the
promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made thereunder.
Upon careful perusal of all the terms and conditions of the

apartment buyer’s agreement, it is revealed that the

complainants are buyer and they have paid total price of
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Rs.49,09,775/- to the promoter towards purchase of an
apartment in the project of the promoter. At this stage, it is
important to stress upon the definition of term allottee under

the Act, the same is reproduced below for ready reference:

“2(d) "allottee” in relation to a real estate project means the
person to whom a plot, apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold} or othentéi;s'éf-tr.ﬁn_:sferred by the promoter, and
includes the persd“‘r\;':f@ﬁa@bsequendy acquires the said
allotmentthrough sale transfer or otherw;se but does not
include ,a~ person to whom such p!ot apartment or

building, as the case' may jt_:e,._ is g:ven an.rent;”
In view of abote-mentioned definition of "allottee” as well
as all the terms and conditions of the apartment buyer’s
agreement execﬁte:d | between ¢."promoter and
complainants, it is crystal c]ggr that'the complainants are
allottee(s) as the subject unit was alld%ttedﬁtg them by the
promoter. The concept, of investor .is_not defined or
referred in Eh;?Act. As per the definition given under
section 2 of the Act, there will be “promoter” and
“allottee” and there cannot be a party having a status of
"investor". The Maharashtra Real Estate Appellate

Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam
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Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And
anr. has also held that the concept of investor is not
defined or referred in the Act. Thus, the contention of
promoter that the allottee being an investor is not entitled
to protection of this Act also stands rejected.

F.II Objection regarding jurisdiction of authority w.r.t.
buyer’s agreement executed prior to coming into
force of the Act %2

Another contention of th %ee ondent is that authority is

a" %& . s e
deprived of the Jurlsdlcnor; ie 80 ‘into the interpretation of, or

E* &’
i %e
o ke,

rights of the parties 1nter-se in accor;da_nce with the apartment
} . '\_’ f L b T L

buyer’s agreement executed between the parties and no

§§~W$ R e

agreement for saje as referred to under the provisions of the

,1 & | % §

Act or the said rules has been executed inter se parties. The

\ " . |

authority is of the VlE!W that the Act nowhere provides, nor can
be so construed, th‘at.al_l p‘rev_lous agreements will be re-

written aftergcemmg into ‘force of the Act Therefore, the

s
-

provisions ofthe Act rules and agreement have to be read and
interpreted hannomously:' However, lf the Act has provided
for dealing with certain specific provisions/situation in a
specific/particular manner, then that situation will be dealt
with in accordance with the Act and the rules after the date of

coming into force of the Act and the rules. Numerous

provisions of the Act save the provisions of the agreements
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made between the buyers and sellers. The said contention has
been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt, Ltd. Vs. UOI and others. (W.P 2737 of 2017)

which provides as under:

“119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the.provisions of RERA, the promoter is
given a facility to re v\lﬁgg the date of completion of project
and declare the same under Section 4. The RERA does not
contemplate rewr.ftmg of ‘contract between the flat
purchaser and'the promoter

122. We have already d;scussed rhat above stated provisions of
the RERA arenot refrospechve ininature. They may to
somejextent’be hawng a retroactwe or quasi retroactive
effect but then-onvthat ground, the ‘validity of the
provisions of RERA cannot be-challenged. The Parliament
is competent enough to leglslatg law hawng retrospective
or retroactiveeffect. A law'can be even'framed to affect
subsisting'./ existing contractual’ rights between the
parties'inithe larger publiciinterest. We do not have any
doubt in our mind that the RERA has.been framed in the
larger publicy interest™after\\a thorough study and
discussion muade ‘at the“highest level by the Standing
Committee and S'e!e'c’t“(.‘o’mmfttee, which submitted its
detailed reports.”

21. Also, in appeal no. 173 0f 2019 tltled as Maglc Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in’ order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

“34, Thus, keeping in view our aforesaid discussion, we are of

the considered opinion that the provisions of the Act are
quasi retroactive to some extent in operation and will be

1i r red in
prior to coming into operation of the Act where the
transaction are still in the process of completion. Hence in

case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed
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possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair and
unreasonable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”

22. The agreements are sacrosanct save and except for the

provisions which have been abrogated by the Act itself.
Further, it is noted that the builder-buyer agreements have
been executed in the manner that there is no scope left to the

clauses contained therein.

allottee to negotiate any./of t
F 5 o, .&ﬂg‘

Therefore, the authority i ew that the charges payable

under various heads shall
v

s
and condition ffif the*’agreem))ﬁﬁb‘}ect to the condition that

45." i Ll

per the agreed terms

3

the same arez m accordance with tl'le,.%lans/permlssmns
1Y . 13]
rgespectlni'e P depart?ents/competent

approved %ﬁ th

|
authorities and: ar%ﬁ;o, in contray entlgn_ ef any other Act, rules,

R t‘

| l

statutes, mstrucnons, ﬁdlrecﬁgns 155@8 hereunder and are

1

not unreasonable or “é%(o%;talntm ﬁature

FR. V) 1? _’1.;
soug sht by co,, lainant
v gl . A Wi 5

Relief sought by the complainant; The, respondent company
\ ‘7[ )|li"! j:\ ";ix’,ﬁi\

to immediately deliver the possession of lmpugned unit no. J-

jin , .

- ] i " ‘:‘
Findings on Ql'lq;zre i

1304, “EDGE”, Ramprastha City Gurugram along with
prescribed rate of interest on the amount already paid by the
complainant to the respondent from the promised date of
delivery of the flat till the actual delivery of the flat to the

complainant.
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23. Inthe present complaint, the complainants intend to continue
with the project and is seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartmen; p{gt, or building, —

---------------------------

Provided that wﬁe ﬁq;ﬁah‘ottee does not intend to
withdraw from t@%pro_;e& he shall be paid, by the
promoter, interest, fP’*} ver;v't month of delay, till the
handing over of the possess:on, at ,such rate as may be
prescnbed A -','-".:* " ol

24. Clause 15(a) qf the apdrtment buyer S, agreement provides for

handing over of possez.slon andis reproguced below:

@

35 POSSESSION i | W A

(a) Tlmexof handlng over the Possesswn

S

Subject'to termsofth:s clause and: sub]ect to the Allottee having
complied with.all the-t rms\ and «condition of this Agreement
and the Apphc‘atwn,‘ an% ‘notbéing in default under any of the
provisions of this. Agggeg?ent and ,compliance with all
provisions, formalfttes documentanqn etc., as prescribed by
RAMPRASTHA.  RAMPRASTHA  proposed to hand over the
possession of the Apartment by 31/08/2012 the Allottee agrees
and understaqu that RAMPRAS I‘HA shaH be entitled to agrace
period-of hundred and twenty days ( 120) days, for applying and
obtaining the occupation certificate in respect of the Group
Housing Complex.”

25. The authority has gone through the possession clause of the
agreement and observed that this is a matter very rare in
nature where builder has specifically mentioned the date of

handing over possession rather than specifying period from
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some specific happening of an event such as signing of
apartment buyer's agreement, commencement of
construction, approval of building plan etc. This is a welcome
step, and the authority appreciates such firm commitment by
the promoter regarding handing over of possession but
subject to observations of the authority given below.

to comment on the preset

2! &':r‘

ment wherein the possession

26. At the outset it is rele\? n_-

has been sub]ected to all&}‘lds of tel Egrms and conditions of this

th 'coﬁq\flamants not being in
\ 2.\

onj of tP&ese agreements and

l I'

aény prowsi

‘ 9 ; & o l J
as prescribed| y' the promo

o

compllance gllprovm [FS, Trmahtlles"z’i d documentation

e dr n' of this clause and

incorporation of suc}m condmoh are ot only vague and

':‘_ "l’ )’ ﬂr
uncertain but so hea\nly loasa%ﬁum"favour of the promoter and

against the alle- e t even le de t by the allottee in
€ ) | Jgh AW h..@é A fii. E‘a‘-g‘l Y

fulfilling forrgalmes and document%tl gs eto] as prescribed by

U\ F

the promoter r'nay m'ake the possession clause irrelevant for

the purpose of allottee and the commitment date for handing
over possession loses its meaning. The incorporation of such
clause in the buyer agreement by the promoter is just to evade
the liability towards timely delivery of subject unit and to

deprive the allottee of his right accruing after delay in
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possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no option
but to sign on the doted lines.

Admissibility of grace period: The promoter has proposed

to hand over the possession of the apartment by 31.08.2012

and further provided in agreement that promoter shall be

obtaining occupation certlﬁcate 1n ‘respect of group housing

%9 35'38 @v

complex. As a matter of fact the promoter has not applied for

\ °:. ‘:9

occupation certlﬁcate w1th1r1 the time ]1m1t Prescnbed by the
promoter in the apartment buyeﬁn agreement. As per the
settled law ong carinot be allowed to take advantage of his own

wrong. Accordingly,this gra:cewpe}fioaj;of 120 days cannot be

gl

allowed to the promoter-at.this 8512ag’§ The same view has been
upheld by the hon ble Haryana Real Estate Appellate Tribunal
in appeal nos: 52 & 64 0f2018 casetitled.as Emaar MGF Land

Ltd. VS Simmi Sikka case and observed as under: -

68. As per the above provisions in the Buyer’s Agreement, the
possession of Retail Spaces was proposed to be handed over to the
allottees within 30 months of the execution of the agreement.
Clause 16{a)(ii) of the agreement further provides that there was
a grace period of 120 days over and above the aforesaid period for
applying and obtaining the necessary approvals in regard to the
commercial projects. The Buyer’s Agreement has been executed on
09.05.2014. The period of 30 months expired on 09.11.2016. But
there is no material on record that during this period, the
promoter had applied to any authority for obtaining the necessary
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approvals with respect to this project. The promoter had moved
the application for issuance of occupancy certificate only on
22.05.2017 when the period of 30 months had already expired. So,
the promoter cannot claim the benefit of grace period of 120 days.
Consequently, the learned Authority has rightly determined the
due date of possession.

Payment of delay possession charges at prescribed rate of
interest: Psroviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall

be paid, by the promoter;ixiwt"’ { st\:,‘for every month of delay, till

i T e
:: i ¥

the handing over of possessmn at such rate as may be

gg Tl E
oy L >§«\

prescribed and it hasol:;eepfgr_;escgibeg under rule 15 of the

rules. Rule 15 has beeh reproduced-asunder:
Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18and sub-sectwn “) and subsecﬂon {7) of section
19] -
(1)  Forthe purpose of proviso to section 12 sect:on 18; and
sub- -sections (4) and (7) of section’19, the “interest at the
rateprescribed” shall be the State Banic of India highest
marginal cost of Iendmg rate +2%.:
Proyided-that.in. case ‘the’State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to
time for lending to.the general public.
The legislature.in its-wisdom-in-the subordinate legislation
1a 13 -w;i# ;
under the provision of rule’15°6f tl$e rules, has determined the

prescribed rate of interest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed
to award the interest, it will ensure uniform practice in all the
cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs. Simmi Sikka (Supra) observed as under: -
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"64. Taking the case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promoter was entitled to interest @ 24% per annum
compounded at the time of every succeeding instalment for the
delayed payments. The functions of the Authority/Tribunal are
to safequard the interest of the aggrieved person, may be the
allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be
allowed to take undue advantage of his dominate position and
to exploit the needs of the homer buyers. This Tribunal is duty
bound to take into consideration the legislative intent ie., to
protect the interest of the consumers/allottees in the real estate
sector. The clauses of ‘the Buyer’s Agreement entered into
between the parties are one-sided, unfair and unreasonable
with respect to thegrant of interest, for delayed possession.

There are various other clduses in the Buyer’s Agreement which
give sweeping powers'to the promotero cancel the allotment
and forfeit the. amount pafd Thys, the'terms'and conditions of
the Buyer’s Agreement dated 09; 05:2014 ar‘é ex:facie one-sided,

unfair andunreasonable, and-the_same shall constitute the
unfair trade-practice.on the part of the promoter. These types
of discriminatory .terms and conditions of the Buyer’s
Agreement Will not be final and binding.'*

Consequently,,as per website of the/State Bank of India i.e.,
https: //sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.é.,wz;§‘.0&3.2021 is 7.30%. Accordingly, the
prescribed rate ofirif"c:ezres'%tff;illi&be;margiqal cost of lending rate
+2%1e,930%. | (1

The defi mtlonwof t.erm mfefest as deﬁned under section 2(za)
of the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay

the allottee, in case of default. The relevant section is

reproduced below:
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32.

33,

“(za) "interest" means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default;

(ii)  theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part thereof
and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the
date the allottee df{a"i?’!ts in ga iyment to the promoter till
the date it is pafd 2 -

Therefore, interest onL-

74 y,,*@

he""’}'elay payments from the

b

@3%5\ -
complainants shall be chg 5ge_ atsthe prescribed rate i.e,
s@?‘f@,g@s tﬂ;"‘ 4 \

§ e *?w.‘l h is the same as is

in \case of delayed

oy w |

. rcomplainant 1

- a
N = F

possession chzirges 'd b " |

mi [ i
On consider Lj?n of é1 §t:lc:ot: rnents a lzble on record and

submissions made

that the respondentsiar

Vg V!
the Act. By Vlr.rue| of claus? lS(a).Qf the: agreement executed
between the partfes on 25311 2’016 iac}§sessxon of the subject
apartment was to be delivered within stipulated time i.e. by
31.08.2012. As far as grace period is concerned, the same is
disallowed for the reasons quoted above. Therefore, the due

date of handing over possession is 31.08.2012. The

respondent has failed to handover possession of the subject
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apartment till date of this order. Accordingly, it is the failure of
the respondent/promoter to fulfil its obligations and
responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-
compliance of the mandate contained in section 11(4)(a) read
with proviso to section 18(1) of the Act on the part of the

respondent is establlshed As su_(_:_h the allottee shall be paid, by

the promoter, interest fqr %ve_ fr‘ienth of delay from due date
T 4 7’)‘
g ol

of possession i.e., 31 08. 2012 tul the actual offer of possession

4--_tr.

03.03.2018, atprescrlbed rate i eT‘g 30 % p a.as per proviso to
@@?f‘r —

section 18(1) of the Act read w1th rule 15 of the rules.

The allottee requested for fresh statement of account of the

'\ »” |
b | ||[
unit based on the above determ!natwns of the authority.

Directions of the aut,horlty

- i ) | .‘.1"J

Hence, the authority hereby passes th1s order and issues the
il YT A
following dlrect}ons under sectlon 37 of the Act to ensure

| W Py Ve

compliance of obligatlons cast upon the promoter as per the

i. The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e., 31.08.2012 till the

actual offer of possession i.e. 03.03.2018.
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il The promoter may credit delay possession charges in the
account ledger/statement of account of the unit of the
allottee, if the amount outstanding against the allottee is
more than the DPC this will be treated as sufficient
compliance of this order.

iii. If there is no amount outstanding against the allottee or

less amount outstandmg against the allottee then the

balance delay possessmn ‘Sharges shall be paid after
adjustment of the outstandm g agamst the allottee.

iv. The arrears of such mterest accrued from 31.08.2012 till
the date of order by the authorlty shall be paid by the
promoter to the allottee' within-a permd of 90 days from
date of thlS order and mte}"est&foi every month of delay
shall be paid by the promotér Eogt}:ej allottee before 10t of
the subsequent month as pgeﬁrvf;uﬁiﬁ; 16(2) of the rules.

V. The complamant is'directed to pay outstanding dues, if
any, after-adjustment of.interest forithedelayed period.

vi.  The rate of ii]terest chlargea-'b:les from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate i.e., 9.30% by the respondent/promoter
which is the same rate of interest which the promoter

shall be liable to pay the allottee, in case of defaulti.e,, the

delayed possession charges as per section 2(za) of the Act.
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vil, The respondent shall not charge anything from the
complainants which is not the part of the agreement,
however, holding charges shall not be charged by the
promoter at any point of time even after being part of
agreement as per law settled by hon’ble Supreme Courtin
civil appeal no. 3864-3899/2020.

viii.  The promoter is _directéd to furnish to the allottee

statement of account within one month of issue of this
order. If there“éi&s %er’ly} -obje"ction by the allottee on

statementg of account the same be flled with promoter

-vsmc@f & ©

after ﬁft;’eén cfays thereafter In caee‘ the grievance of the

iy
|

allottee. relatmg to btatement of account is not settled by
the promoterwithin 15 days thereafter then the allottee

may approach thE“ari‘thority by filing separate application.

36. Complaint stands disposed of.
37. File be consigned to registry.

(Samirh(/umar) (Vijay Kﬁgr Goyal)
Member Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 25.03.2021
Judgement uploaded on 01.06.2021

Page 36 of 36



Harera User
Typewritten Text
Judgement uploaded on 01.06.2021


