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BEFORE S.c. GOYAL, ADJUDICATING OFFICER,
HARYANA REAL ESTATE REGULATORY AUTHORITY
GURUGRAM

Complaint No, . 3349/2019
Date of Decision : 18.03.2021

Charu Yaday W/o Shri Rajpal Singh Yaday,
R/o A-14, Ground Floor, South City-II
Sohna Road, Gurugram Complainant

V/s

(i)M/s Supertech Limited
B-28-29, Supertech House Sector58,
NOIDA
(ii) PNB Housing Finance Ltd.
22, Kasturba Gandhi Marg,
New Delhi-110001 Respondents

Complaint under Section 31
of the Real Estate(Regulation

and Devglopmentl Act, 2016

Argued by:
For Complainant: Shri L S Yadav, Advocate
For Respondents: Shri Brighu Dhami, Advocate for R-1

Shri Pankaj Chandola, Adv for R-2

ORDER

This is a complaint under Section 31 of the Real Estate(Regulation and
Development) Act, 2016 (hereinafter referred to Act of 2016) read with rule

29 of the Haryana\Real Estate(Regulation and Development) Rules, 2017
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29 of the Haryana Real Estate(Regulation and Development) Rules, 2017
(hereinafter referred as the Rules of 2017) filed by Ms Chary Yadav seeking
refund of Rs.33,21,783/- deposited with the respondent-builder against
booking of unit bearing No. 2302, 23rd Floor, having a super area of 600 sq
ft.in Tower-T. for a total sale consideration of Rs.3 5,05,003 /- -besides taxes
etc on account of violation of obligations of the respondent/promoter
under section 11(4) of the Real Estate(Regulation & Development) Act,
2016. Before taking up the case of the complainant, the reproduction of the

following details is must and which are as under:

Project related details
mame of the project “Supertech Azalia” Sector 68,
Gurugram

Il. | Location of the project -do- 1
TII. Nature of the project Residential

Unit related details

IV. | Unit No. / Plot No. 2302

V. | Tower No. / Block No. T-0

VI | Size of the unit (super area) Measuring 600 sq ft 1 BHK

VII | Size of the unit (carpet area) l -DO- ;{
'T/III Ratio of carpet area and super area | -DO-

E( Category of the unit/ plot Residential

X Date of booking(original) 15.02.2017

XI | Date of Allotment(original) -do-
f?ll Date of execution of BBA (copy of | 28.02.2017

J BBA enm J
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Delay in handing over possession
till date

the [ Rs.5/- persq ft of super area of
respondent in case of delay of | the unit Per month asper
handing over Possession as per the | clayse E(23)
said BDA

XVI Rs.35,05,003 /-
Total amount paid by the Rs.33,31,783/-
XVII | complainant

. Brief facts of the case can be detailed as under.

A project known by the name of ‘Supertech Azalia’ situated in
Sector 68, Gurugram was to pe developed by the respondent-builder.So,
coming to know about the project of the respondent-builder in varioys
newspapers on 01.02.2017, the complainant booked the above mentioned
unit with the respondent on 15.02.2017 for a total sale consideration of
Rs.35,05,003/- and paid 10% of the total sale consideration to the tune of
Rs.3,50,500/- vide Annexure PB. A Buyer Development Agreement
Annexure C was executed between the parties on 28.02.2017 with regard to
unit in question fixing December, 2019 as due date. The booking of the unit
was made under the subvention scheme. So on 04.04.2017, the complainant
applied for loan of Rs.20,00,000/- with respondent No.2 and which led to
disbursement of sum of Rs. 15,00,000/-to the respondent-builder on the
same day. It is the case of the complainant that she started making payments
towards the allotted unit and paid a total sum of Rs.33,21,783/-. It was

gtlagreed upon en the parties that EMIs of the loan amount would be
f e
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paid in the account of the complainant by the respondent-builder. But it did
not Kkept its promise and committed default and cheat ed her. Even there
Was no progress of the project at the spot. So, in such a situation, the
complainant gave a notice to the respondent on 22.02.2019 for cancellation
of allotment of her unit. Though, it was 3 painful decision for the
complainant as she belongs to middle class family but she was ready to
sacrifice  15% of the amount deposited with the respondent. Despite
number of ora] pleas, the respondent neither offered possession of the
allotted unit to the complainant nor made refund of Rs.33,2 1,783 /- as per
terms and conditions of development agreement dated 28.02.2017. So, on
these broad averments, the complainant filed 3 complaint seeking refund of

the above mentioned amount from the respondent.

3. Butthe case of the respondent-builder as set up in the written reply is
otherwise and who took 3 plea that though the complainant booked a unit
in its project detailed above but it was denied that she made payments
against the allotted unit regularly. It was denied that there was no
construction activities at the Spot and which led the complainant to
withdraw from the project. In fact, the construction of the project is going
on at a fast speed. Due to certain circumstances beyond the control of the
respondent the pace of construction could not be pick up. There were
number of other factors as such shortage of labour, demonetisation and
various restraint orders passed by the competent authorities resulting in
slow down of the construction activities and delay in completion of the
project. Moreover, the project is registered with the Harera, Gurugram and
validity of its completion has been extended upto 31.12.2021.So, every
effort would be made to compete the project and hand over possession of

Lt&e allotted unft tothe complainant.
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4. Lastly, it was pleaded that the complaint filed against the respondent
is not maintainable and is premature ag the validity of rules framed by the

State of Haryana under the Real Estate(Regulation and Development) Act,
2016 is under challenge before the Hon’ble Apex Court of the land.

5. Respondent No.2 filed a separate written reply by taking a plea that on
the basis of Tripartite Agreement dated 08.02.2017, 2 sum of
Rs.20,00,000/- was sanctioned to the complainant against the allotted unit
. A sum of Rs.lS,O0,000/- was disbursed on 31.03.2017 and the same was

6. I have heard the learned counsel for both the parties and who

reiterated their position as stated above,

7. Some of the admitted facts of the case are that the complainant booked
a unit in the above mentioned project of the respondent-builder on
15.02.2027 for a tota] sale consideration 0f Rs.35,05,003/- and also paid a total
sum of Rs.33,31,783/-.The booking of that unit was made under the subvention
scheme and which led to execution of a Tripartite Agreement Annexure R 2/3
between the parties to the dispute. A sum of Rs.20,00,000/- was sanctioned as
loan in favour of the complainant and out of that, a sum of Rs.15,00,000/-
disbursed and paid to the respondent-builder on 3 request made by the
complainant. There was a BDA dated 28.02.2017 executed between the
allottee and the respondent-builder and as per that possession of the allottee
unit was to be offered to the complainant by December, 2019. It is the version
of the complainant that though she has deposited more than 90% of the cost

Qﬁf&hecallatt it with the respondent but she was astonished to see the pace
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and stage of construction. So, on 22.02.2019, she withdrew from the project by

writing a letter Annexure H. While doing so, she referred to builder buyer

complainant was cancelled nor the respondent-builder refunded the remaining
amount after deducting 15%. This letter followed by another letter dated
25.02.2019 as Annexure G. It has come on record that prior to that there was
exchange of communications between the parties to dispute mentioned at
Annexure H starting from December, 2018 to January 2019, But despite that
nothing materialised. Neither the allotment of the unit was cancelled nor the
respondent-builder  acted on those communications despite the
complainant withdrawing from the project and seeking refund of the
amount deposited with ijt. So,in such a situation, the complaint filed by the
complainant seeking refund of the amount deposited with the respondent-

builder is maintainable and she is entitled to the refund of tife deposited

amount.

8.  Buton the other hand, it is contended on behalf of the respondent no. 2
that a tripartite agreement was entered into between the parties to the
dispute for a sum of Rs. 20,00,000/-. Out of that amount, Rs. 15,00,000/-
were disbursed to the complainant on 31.03.2017 and the same was paid to
the respondent-builder on a reéquest made by the former. The unit allotted
to the complainant was also mortgaged with the answering respondent. So
unless, the complainant pays that amount, the compliant filed by her seeking

refund is not maintainable.

9. Itis pleaded on behalf of the respondent-builder that the complainant
booked the above-mentioned unit in jts project known as Supertech Azalia
but she was not a good pay master and committed default in the same.

C‘awugh she phi total sum of Rs, 33,31,783/- but is was denied that
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scheme, she was sanctioned a sum of Rs, 20,00,000/- by respondent no 2 and

regard may be made to clauses 23 and 32 of the above-mentioned document

which providés under: -
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32.  That in case the Buyer(s), at any time, desires for cancellation of the
allotment for any reason whatsoever, then in such case 159 of the total
cost/price of the unit shaqll be forfeited qs cancellation charges to partially

project re-schedulement, increase in cost of project etc. and the balance, if an Y,
shall be refunded without any interest in the following manner-

10. It is evident from a perusal of clause 32 of the above mentioned
document that an option was given to the allottee to withdraw from the
project before due date by forfeiting 15% of the total cost/price of the unit.
Keeping in view that clause and before dye date i.e. December, 2019, the
complainant exercised that option by writing a letter dated 22.02.2019

followed by email Annexure H which may be reproduced as under-

To,
The Manager
Supertech Ltd,
Supertech House
B-28-29 Sec-58 NOIDA
Uttar Pradesh
Pin-211307
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Sub- Request letter Jfor cancellation of Unit Booked in § upertech Azalia in the name of
Charu Yaday, Unit in T2 Flat #2302

Dear Concern,

We had booked one Bk fat in your Supertech Azaliq project at sec-68, Golf course Extn,
Road, Gurgaon-1221 01 in Gurgaon in February 2017, our flat is booked in the name of

charu Yaday and our unit i
Supertech Azalia,

As on 22.02.2019 we have paid You in total 33,21, 783/- (Thirty Three Lacs twenty one
thousand seven hundred eighty three rupees only.)

Thanks and Regards
Charu Yaday
11

To, 22.02.2019
The Manager

Supertech Ltd,

Supertech House

B-28-29

SEC-58

gtotfz?:’radesh C h( ¢ {Q_(? Q/f 7.,0).-«7
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Pin-201307

Sub- Request letter for cancellation of Unit Booked in S upertech Azalia in the name of Charu
Yadav, Unit in T2 Flat #2302.

Dear Concern,

We had booked one BHK flat in your Supertech Azalia project at Sec-68, Golf course Extn,
Road, Gurgaon-1221 01 in Gurgaon in February 2017, Our flat is booked in the name of

Charu Yadav and oyr unit is addressed as Flat No. 2302 in Tower T2 of Project named
Supertech Azalja,

As on 22.02.2019 we have paid you in total 33,21,783/- ( Thirty Three Lacs twenty one
thousand seven hundred eighty three rupees only.)

As per agreement dated 28, 02.2017 between us we can cancel the allotment Jfor any reason

by sacrificing 15% of the total cost/price of the unit. (Page no. 11 of 20, Section-F point no,
32)

So we request you to please cancel our allotment and deduct your 15% charge and pay us
the remaining.

[ think the letter explains everything and is in the capacity of getting a prompt reply.
We would like to further share that if we will not be getting a reply to our letter in 15 days
from the receipt of this letter than we will pe forced to take legal course against you.

Cc-PNB housing finance Limited (PNBHFL)

Thanks and Regards
Charu Yadav

12. The matter did not end there. When nothing materialised, then the

complainant forced to write another email dated 10.03.2019 for

1?2 | %] ror
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No response from the side of the respondent. The only plea taken on
behalf of the réspondent is that neijther the complaint is maintainable nor
the complainant was entitled to withdraw from the project and seek refund
of the deposited amount. But both these pleas advanced in this regard
are devoid of merit. There is an agreement Annexure C dated 28.02.2017

the project and giving an option to an allottee to withdraw from the project
and seek refund after sacrificing 15% of the cost of the unit. The
complainant/allottee exercised that option and withdrew from the project
on 22.02.2019 i.e. before the expiry of due date of completion of project
and sought refund of the amount deposited with the respondent-builder
after sacrificing 15% of the price/cost of the unit. The respondent-builder
did not bother to hear her and respond in any manner forcing her to
approach this forum by way of this compliant on 08.11.2019 seeking
refund of the amount deposited with it besides interest and compensation.
So when the complainant is proceeding against the respondentés per the
Provisions of agreement Annexure-C, then it cannot be sai;that the
compliant filed by her seeking refund is not legally maintainable. The
réspondent-builder also took g plea that the above-mentioned project is
registered with the Hon'ble Authority and its registration has been
extended up to 31.12.2021. So, the complaint filed by the complainant
seeking refund prior to that date is not maintainable. Byt again the plea

advanced in this regdard is devoid of merit. There may be extension in the
Y (B :
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registration of the project but that does not automatically extend the period

of due date as held in various judicial pronouncements.

13. Lastly, the respondent took a plea that the compliant filed by the
complainant is Pré-mature as the vires of rules framed by the State of
Haryana are under challenge before the Apex court of the land. But again
plea in this regard taken by the respondenb\is devoid of merit. No doubt,
the State of Haryana framed certain rules :nder the Act of 2016 but the
validity of the same was challenged before the Hon’ble High Court and
who upheld the same. That order is admittedly under challenge before the
Apex Court of the land and wherein the order passed by the Hon’ble High
Court has been stayed. So, in such a situation, it cannot be said that the
complaint filed against the respondents is not maintainable.

14.  Thus, in view of my discussion above, the complaint filed by the
complainant is hereby ordered to be accepted. Consequently, the
following directions are hereby ordered to be issued against the
respondent:

i) The respondent-builder is directed to refund a sum of
Rs.33,21,783/- minus 15% of the total sale consideration of
Rs.35,05,003/- besides interest @ 93% pa wef
22.03.2019 upto (after giving a reasonable period of 30 days
for acting on withdrawa| from the project) the date of actual
payment to the complainant.

i) The amount of Pre-EMIs paid by the respondent-builder in the
account of the complainant, if any, would be deducted while
calculating the total amount due towards her:

i) The loan amount received by the complainant against the

gkﬁ allotted upit akd paid to the respondent-builder would be 2
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Charge payable to réspondent No.2 and the same would be
paid prior to paying the deposited amount to her.

iv)  There would be charge on the allotted unit bearing
No.2302, Tower-T measuring 600 sq.ft. situated in the project
known as ‘Supetech Azalia’, Sector 68, Gurugram till the
whole amount  detaileq above is paid by the respondent-
builder to réspondent No.2 as well as to the complainant.

V) The réspondent-builder is further debarred from Creating 3
party rights with regard to unit in question without paying the
amount detailed above;

Vi)  The above mentioned directions be complied with by the
réspondent-builder within a period of 90 days and failing which

the legal consequences would follow.

15. Filebe consigned to the Registry.

QW "

(S.C. Goyal)
18.03.2021 Adjudicating Officer, | 9{ @[LOH
Haryana Real Estate Regulatory Authority
Gurugram
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