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PROCEEDINGS OF THE DAY

Day and Date

Complaint No.

'fuesday and 15.0 1.201,9
t

Complainant

I SOA/ZO1B Case titled as Mr. Pramod Kumar &

Developers Limited & Anr

Mr. Pramod Kumar & Anr

Represented through Shri Sushil Yadav Advocate
complainant.

or the

Respondent Represented
through

M/S Anjali Promoters
Limited & Anr

\nd Developers

Shri Shashank lJhushan Advccate for the
respondent.

I

Proceeding Recorded by Naresh Kumari & S,L.Chanarr

Proceedings

Proiect is not registered with the authority.

Since the project is not registered, as such notice urrder section 59 of

the Real Estate (llegulation & Development) Act, 201,6 for v olation of section

3[1) of the Act be issued to the respondent. Registration b:anch is directed

to do the needful.

Arguments heard.

The counsel for the respondents placed on record copy of the offer of

possession of the unit No.010-1015 on 1Oth admeasuring B0B square ft. in

project "centra one" at Sector 6L, Gurugram fhe co nplainant seems

ignorance about any such change. Such kind of mal pr rctices are being

,\";uah;.,ti aotrititiitia ""ir". "iiiio" un ir',. n"ii rt"tir" tn"gur.ti"" .,,a o.rE ["r""ti Aii ,016 
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HARYANA REAL ESTATE REGULATORT AUTHORITY
GURUGRAM

eRqrqT T-riq{r frf{qrqo srBqrur, Xurrq
New PWD Rest House, Civil Lines, Gurugram,Haryana a_qr fisea.* idsflfl.rpftr+a mts1duradftqrvrT
adopte y promoters to change uffirut-Takirf-th--eir
concurrence. Although the complainant kept on depositinl; the payment as

rlemanded by the promoters from time to time after an inti nation regarding

change of unit was supposedly sent to the complainant. Th I letter of offer of
possession as placed before the authority is also mischiev<)us as it absolves

promoter from the criminal delay that has occurred regard ng completion of
this project. Keeping in view the fact that there is abnormal delay in delivery

of possession of the unit fdue date of delivery of possessior 31.12.2011 date

of offer of possession 14.1.201,9), the authority hereby rlirects to make

adjustment of the interest at the prescribed rate of interesr for every month

of delay from the due date of possession31.12.2011 till the date of offer of
possession 14.1.2019. As area of unit has been reduced flom 1000 to B0B

square feet, the complainant shall be charged for redu:ed area by the

promoter. Necessary refund be made to the complainant within 90 days from

this order' The complainant shall submit calculation sheet :egarding refund

to the respondent and a copy to the authority. Based on abo,,e the calculation

sheet shall be exchanged by the complainant and responderrt within a week.

Compl

be consigned

I
Sam/r Kumar

IMember)

aint is disposed of accordingly. Detailed order. will follow. File

to the registry.
\l

Subhas r Chander Kush

fMemb :r)

IChairman)
15.01 .2019

W
Dr. K.K. Khandelwal

An Authority cor-'r"tit.,te,l ur'r.rE. 
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BEFORE THE HARYANA REAL ESTATE RT GULATORY

AUTHORITY, GURUGRAM

Complaint no. : 508 of 2018
First date of hearing: 06.09.2018
Date of decision : 15.01.2019

1. Dr, Pramod Kumar Garg.

2, Dr. Rita Garg
R/o D 1.- GAz, Exotica, sector 53,

Golf Course road, Gurugram'
Complainants

Versus

M/s Anjali Promoters and Developers Pvt.

Lrd,
M/s BPTP Pvt, Ltd.
U-f f , Middle circle, Connaught circle, Respondents

New Delhi - 110001.

Complaint No. 508 of 201"8

1,

2.

CORAM:
Dr, K,K, Khandelwal
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Shri Sushil Yadav
Shri Shashank Bhushan

Advocate for the comPlainants
Advocate for the resPondents

ORDER

Chairman
Member
Member

1", A complaint dated 09,07.2018 was filed untler section 31 of

the Real Estate [Regulation and Deve]opmen[) Act, 201.6 read

with rule 28 of the Haryana Real Estate [Regulation and

DevelopmentJ Rules, 2017 by the complainants Dr, Pramod

Kumar Garg and Dr. Rita Garg, against tht promoters M/sg4wl---\

Page 1 of 16
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Anjali Promoter and Developer Pvt. Ltd, and M/s BPTP Pvt

Ltd,, on account of violation of the clause 1'4, 1'5 of space

buyer's agreement executed on A8.12,2008 in respect of unit

described as below for not handing over po;session by the

due date which is an obligation of the promoter under section

11(41[a) of the Act ibid,

Since, the buyer's agreement has been executed on

08,1,2,2008 i.e. and due date of possession Mas 31'.1'2,2011

prior to the commencement of the Real Eslate [Regulation

and DevelopmentJ Act, 20L6, therefol'e, the penal

proceedings cannot be initiated retrospecti iely, hence, the

authority has decided to treat the present r:omPlaint as an

application for non compliance of contractual obligation on

the part of the promoters/respondents in terms of section

34t0 of the Real Estate [Regulation and DevelopmentJ Act,

2A16

The particuiars of the complaintare as under -

1. Name and location of the project Centr

Guru

2. Nature of project Com

3. DTCP license no. 277

+. Registered/U nregistered Not

5. Date of execution of space buYer's
agreement

08,1

rercial project

Complaint No, 508 of 201B

2.

J.

ra One, sector 70 A,

rlJram

f 2007

egistered

i.2008

Page 2 of, 16
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6. Unit no. 903,9

7. Unit measuring 1000

B. Payment plan Cons

9. Total consideration amount as

per agreement

Rs.67
staten
12.12,

10. Total amount paid bY the
complainant as Per statement of
account dated 2 +.1,0 .20 1'7

Rs.67
staten
12.1.2

11, Date of delivery of possession as

per clause 2.1, - to be delivered bY

31,.1,2.2011.

31..1.2

1.2. Delay in handing over Possession
till date

Apprr
montl

13. Penalty clause 6.L of floor buYer's

agreement

Rs. 1!
mont

1.4. O ccupation certificate 09.10
7)

! /- per sq, ft. per
t r of carpet area

2018 [ Annexure

The details provided above have been checked on the basis of

record available in the case file which have been provided by

the complainants and the respondents, /, space buyer's

agreement is available on record for the aloresaid apartment

according to which the possession of the iame was to be

delivered by 31.12,2AY,, Neither the re;pondents have

delivered the possession of the said unit a; on date to the

purchaser nor they have paid any compenlation @ Rs,15/-

per sq, ft per month of the carpet area of th,: said flat for the

period of such delay as per clause 2'2 of space buyer's

Complaint No. 508 of 2018

L floor

tr uction linked

12,167.1,2/-fas pe

rent of account on

2a16)

39151.39l-fas per
rent of account on

2arc)

4.

Page 3 ol L6
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agreement dated 08.1,2.2008, Therefore, the lrromoters have

not fulfilled their committed liability as on dat r,

Taking cognizance of the complaint, the a rthority issued

notice to the respondents for filing reply and z ppearance, The

respondent appeared on 06,09,2018. The case came up for

hearing on 06,09,2018, 16J.0,2A18 and 15.01,201,9. The reply

filed on behalf of the respondents have bee n perused, The

respondents have supplied the details ant[ status of the

project along with the rePlY,

BRIEF FACTS:

Briefly stated, the complainants booked a c( mmercial space

in the Faridabad and made initial payment c n 04,12.201,6 of

Rs. 11,55,000/-.

7, The complainants submitted that on 27.02,2007 the

respondents again asked to pay for second instalment of the

said commercial property in Faridabad and c omplainant paid

instalment of Rs, 8,66,25A /-

B. The complainants submitted that on 21.11"2007 they

received an allotment letter of commercial s )ace in project at

village Ghata District Gurugram from the r:spondent Anjali

Promoters and developer Pvt, Ltd that upoll inquiring about

that complainants asked that they hird booked the

Page 4 of, 16
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6.
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commercial space in Faridabad and with BPT ) but they have

received the allotment letter of commercial space in project.

The respondent stated that it was the soft launch and

complainants unit has been transferred to Gurugram and

upon being asked by complainants that they made the

payments to M/s BPTP limited but the letter has given by M/s

Anjali Promoters and Developer Ltd,, the res londent replied

that it is sister concern. The complainan[s felt cheated

because these all were done without th eir knowledge,

consent and permission, The complainant asl'ed for refund of

their money from the respondent but respondent flatly

refused to do so and stated that our money will be forfeited

as that was the soft launch, and finding rro way out the

complainants chose to remain silent and cotrtinued with the

further payments.

g. The complainants submitted that thereafte' on 10,06,2008

they received the allotment cum demand letler regarding the

allotment of commercial space in the ullcoming proiect

"Centra One" at sector 61, Gurgaon and 3ll6t1.ed unit no. 903

on 9th floor measuring 1000 sq. ft, and cor-rplainants made

various payments as and when demanded by the respondents

Complaint No. 508 oi 2018

d:e

on various dates,

Page 5 of 16
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The complainants submitted that on 08.12.1:008 the space

buyer's agreement was executed 6gfiMssn 1.he respondent

and complainants, As per space buyer's agreement the

respondent had allotted a unit bearing no, g 03 on 9th floor

having super area of 1000 sq. ft. to the complainant for a total

sale consideration of Rs. 57,75,000/- but later on, the total

sale consideration was increased to Rs, 67,Li,1"67 l- and the

complainants paid Rs. 67,39,1511- in total. It is further

submitted that as per para no, 2.1 of tlLe space buyer

agreement, the respondent had agreed to deliver the

possession of the space by 31',12,201,1, wi:h an extended

grace period till 30.06.201,2,

The complainants visited the construction r;ite and noticed

that the project for which construction linkerl demands were

raised was infact stuck up. Thus, no construction work is

going at the site and respondent is failec to deliver the

possession of the allotted commercial space r,'zithin time,

The complainants submitted that as per clause 2,2 of the

space buyer's agreement dated 08.12.2008 t was agreed by

the respondent that in case of delay, the respondent shall pay

to the complainant a compensation @ Rs, 15 per sq, ft. per of

the super area, The respondent has exploited the

complainants by not providing the shop e\ en after a delay

Page 6 olT6
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from the agreed possession plan, It could be seen here that

the respondent has incorporated the claus: in one sided

buyer agreement and offered to pay a sum of Rs, 15/- per sq,

ft. for every month of delay, if we calculatec the amount in

terms of financial charges it comes to approximately 1o/o per

annum rate of interest whereas the respondent charges L80/o

per annum interest on delayed payment,

13. It is submitted that on the ground of parity and equity the

respondent be subjected to pay the same rate of interest as

paid by the complainant @ 1"Bo/o per annum to be

compounded from the promised date of possession till the

shop is actually delivered to the complainant.

ISSUES RAISED BY THE COMPLAINANTS:

1,4, The following issues have been raised by the :omplainant:

i, whether the respondents are liable to refund the

amount of Rs. 67,39,151/-?

whether there has been unjustified del ly on the part of

respondents?

Whether the respondents are liable for charging

unjustified interest rate @180/o per annt m?

ii.

lll.

Complaint No. 508 of 2018

efur--{ RELIEF souGHT BY THE CoMPIAINANTS:

PageT of16
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15. The complainants are seeking the following reliefs:

i. The respondents be directed to refund a sum of Rs,

67,3g,1,51/- along with interest @1,80/o p.2,. from the date

when payments were made till realizatiotL of the amount

in full.

ii. Any other order this hon'ble authority d:em fit to meet

the ends of justice'

RESPONDENT,S REPLY:

16. The respondents submitted before this hon'b e authority that

Director, Town and country Planning Department [Haryana]

has issued occupation certificate dated 09 10.2018 to the

respondents for the project in question 'Centra )ne' located

in Sector-61, Gurugram . A copy of the occu[ ation certificate

dated 09.10.2018 is annexed herewith i,nd marked as

annexure- 7.

17. The respondents submitted that the present complaint has been

filed by one Dr. Pramod Kumar Garg and Dr' Rira Garg [being the

allottees of the unit in question. It is further s rbmitted that the

complainants have filed a joint affidavit @pg.1;; of the complaint

Complaint \o. 508 of 2018

#iTs'r7;,'" \'"'b'/ [noir*"" \-7
<f \u:'a.-' lI
P-\ *.i*., ,/aqtH"r,

Em/*--< paperbook, whereas, as per the due procerlure of law, the

complainants have to file separate affidavits n support of the

Page B of16
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complaint, Therefore, the present complaint is not properly

instituted and suffers from an incurable defect and as a result

thereol the complaint deserves dismissal with rut any further

adjudication.

18, The agreements that were executed prior to -he registration

of the project under RERA shall be binding on the parties and

cannot be reopened. As contemplated in section 13 of the Act'

subsequent to the commencement of the Rules, a promoter

has to enter into an agreement for sale with the allottees and

get the same registered prior to receipt ol more than 10

percent of the cost of the plot, or building'

tg. The parties had agreed under the space bu /er's agreement

[sBA) to attempt at amicably settling the n atter and if the

matter is not settled amicably, to refer the matter for

arbitration

That the complainants have alleged that .he respondents

have clelayed the project and even in te'ms of the sBA

whereby the respondent had agreed to hantlover possession

by 31,,L2.2011, there has been a huge delal'. It is submitted

that the respondent with a view to creale a world class

Commercial space, engaged renowned architects Cervera and

Proz of Spain and renowned contactor M/s Ahluwalia

Contracts [P) Ltd' for the said project'

24.

Complaint rlo. 508 of 2018

Page 9 of 16
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The respondent submitted that under space btryer agreement

to attempt at amicably settling the matter and if the matter is

not settled amicably, to refer the matter for ar:itration as per

clause 20 of space buyer agreement.

The respondent had conceived that the pr,lject would be

deliverable by 31j,2201.1based on the assu ned cash flows

from the allottees of the project. However, it was not in the

contemplation of the respondents that the alllttees including

the complainants herein would hugely delault in making

payments and hence, cause cash flow crunclr in the project'

The complainants also knew that as per the agreement,

timely payment of the instalments was the essence of the

contract who are well known for their timely commitment as

well,

The complainants, relied upon clause 2'1' of tlte agreement for

the timelines, it is submitted that the sa d timelines fbr

possession till 31.12,2011 were subject to t ompliance of all

terms and conditions of the agreement, ir cluding but not

limited to timely payment of all the dues, A further grace

period of 6 months was also agreed to bettveen the parties.

As detailed above, the complainants hug:ly defaulted in

making timely payments of the various instalments and

despite grant of numerous opportunities, fa:led to clear dues'

Complaint \o. 508 of 2018

21.

22.

L3,

Page 10 oi L6
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It is further submitted that the project'centra one'is a

Greenlield project, Iocated at sector 61, Gurgaon, All

customers including the complainant were we I informed and

conscious of the fact that timely payment of z ll the demands

WaS of essence to the contract. Hence, the timelines for

possession stood diluted because of the acts/ defaults of the

various allottees.

24. It is further submitted that in case the complainants want to

withdraw the booking of the unit in question, the same shall

be governed by the duly agreed clauses of the agreement

executed between both the Parties

DETERMINATION OF ISSUES:

25. ln respect to first issue raised by the con plainant as the

occupation certificate received on 09,10 2018 and the

structure of the project is almost complete So, the refund

cannot be granted at this belated stage, How rver, project has

already been delayed thus as such, the builder is liable for

payment of interest at the prescribed rate'

26. With respect to the second issue raised by t re complainants,

the authority came across that as per clattse 2.1' of space

buyer's agreement, the possession of the flat was to be

Complaint tlo, 508 of 2018

Page 11 ol 16
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handed over by 31.72,201.1.. The clause regarding the

possession of the said unit is reproduced belovr:

2.1 "The possession of the said premises shall be

endeavoured to be delivered to the intending

purchaser by 31'12'2011- however, :ubiect to

clause t herein and strict adherence to the terms

and conditions of this agreement by the intending
purchaser. The intending seller shall givz notice of
possesslon to the intending purchoser with regard

to the date of possession, and in the event the

intending purchaser with regard to tne date of
handing over of Possessron..., "

As the possession of the flat was to bo delivered by

31.L2.2011 as per the clause referred above, the authority is

of the view that the possession has been dela"ed by 7 years 9

days till date and the promoter has failcd to fulfil his

obligation under section 11[ ) [aJ of tt e Real Estate

[Regulation and Development) Act, 201'6.

27 , With respect to the third issue, the interest d emanded by the

respondent @1,8o/o on the overdue paymen[s is exorbitant'

The terms of the agreement have been drafte d mischievously

by the respondent and are completely one sided as also held

in para 181 of Neelkamal Realtors Suburtan Pvt. Ltd. vs.

uol and ors, [w.P 2737 of 2017J, deliverec by the Bombay

HC bench held that:

"...Agreements entered into witl individual
purchasers were invariably one side d, standard-

?age 12 of 16
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format agreements PrePared bY the

builders/develoPers qnd whiclt were

overwhelmingly in their favour with un"'ust clauses

on detayed delivery, time for conveyance to the

society, obligations to obtain

occupation/completion certificate etc, lndividual
purchasers had no scope or power to neqotiate and

had to accept these one-sided agreements,"

FINDINGS OF THE AUTHORITY:

The application filed by the respondents lor reiection of

complaint raising preliminary objection regarding

jurisdiction of the authority stands dismisserl. The authority

has complete jurisdiction to decide the compllint in regard to

non-compliance ol obligations by the plolxoters as held in

simmi sikka v/s M/s EMAAR MGF Land Ltd. leaving aside

compensation which is to be decided by rhe adjudicating

officer if pursued by the complainants at a later stage. As per

notification no. 1,192/2017-1TCP dated L4,1"".20!7 issued by

Town and Country Planning Department, th e jurisdiction of

Reai Estate Regulatory Authority, Gurugranr shall be entire

Gurugram district for all purpose with of ices situated in

Gurugram. In the present case, the project in question is

situated within the planning area of Gu rugram district,

therefore this authority has complete territorial jurisdiction

to deal with the present complaint.

Complaint \o. 508 ol2018

28,

w
Page 13 of 16
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29. The complainants made a submission befort the authority

under section 34 [0 to ensure compliancef cbligations cast

upon the promoter as mentioned above.

31.

30. The complainants requested that necessary directions be

issued to the promoter to comply with the provisions and

fulfil obligation under section 37 of the Act.

DECISION AND DIRECTIONS OF THE AUTHC RITY:

Keeping in view the facts and circumstances c f the complaint

and submissions made by the parties during arguments, the

authority is of the view that since the project is not

registered, as such notice under section 59 of the Real Estate

[Regulation and Development) Act, 2016 lor violation of

section 3[1) of the Act be issued to the respon lent,

The counsel for the respondents placed on re,;ord copy of the

offer of possession of the unit no. 010-1015 on 10th floor

admeasuring B0B sq. ft, in project "centra or e" at Sector 61,

Gurugram, The complainant seems ignorance about any such

change" Such kind of malpractices are be ng adopted by

promoters to change unit number witho,rt taking their

concurrence. Although the complainant kept on depositing

the payment as demanded by the promote:s from time to

time after an intimation regarding chanl;e of unit was

Page 14 of16
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supposedly sent to the complainant. The etter of offer of

possession as placed before the authority is also mischievous

as it absolves promoter form the criminat delay that has

occurred regarding completion of this prc ject. Keeping in

view the fact that there is abnormal delay in delivery of

possession of the unit fdue date of delive "y of possession

31,,1'2.2011 date of offer of possession 14.01. r019J,

33. After taking into consideration all the nraterial facts as

adduced and produced by both the parties, the authority

exercising powers vested in it under sectio "r 37 of the Real

Estate [Regulation and DevelopmentJ Ac:, 201,6 hereby

directs the respondent to make adjustmert rf the interest at

the prescribed rate of interest for every month of delay from

the due date of possession 31,1,2.2011 till thc date of offer of

possession 14,01..201,9, As area of unit has be :n reduced from

1000 to B0B sq, ft,, the complainant shall be charged for

reduced area by the promoter. Necessary ref und be made to

the complainant within 90 days from t ris order. The

complainant shall submit calculation sheet r,)garding refund

to the respondent and a copy to the authority,

34, The order is pronounced. The file be co rsigned to the

registry.

Complai rt No, 508 of 2018

ffit-c-

Page 15 of 16

p."^- A

{



ffi$-iAt?tR
ffi eunucttAM

i

(Sani'ir Kumar)
Member

35. The copy of this order consigned to registrat on branch,

t., t --t'

m*.Jl"'i:filXerKush)
(Dr. K.K. Khandelwal)

Chairman
Haryana Real Estate Reguratory Authority, Gurugram

Dated: 15,01.2019

Complai rt No. 508 of ZOLB
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