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PROCEEDINGS OF THE DAY

Day and Date Thursday and 20.1.2.20 IB

Complaint No.

Complainant

I
It
{

Shri Sukhbir Yadav Advocatr
complainant.

for the

l

l

I

I

Rerspondent Emaar MGF Land Limited

Re:spondent Represented Shri Ketan Luthra, authorize 1 representative
on behalf of respondent-company with Shri
Ishaan Dang, Advocate.

through

Las;t date of hearing

Proceeding Recordecl by Naresh Kumari

Proceedings
Proiect is registererl with the authority.

Argumelnts heard.

Project is rregistered with the authority. Occupation certificate has

beern received on 8.1 .201,8 but fire NOC not received.

As per clause 11 (aJ of the Builder BuyerAgreemer t dated 1.2.2010

for unit No.EPF-16-0202, 2nd floor, in project "Emerald Floors premier"

Emerald Estate, Sector-65, Urban Estate Gurugram, poss€ssion was to be

harrded over to the ,complainant within a period of 36 mo rths + 3 months

grace period which comes out to be 1.5.2013. It was a cor struction linked

pay'ment plan. Howe'ver, the respondent has not delivered the unit in time.

Cornplainant has already paid Rs.B0,16,528/- to the respo:rdent. As such,

An Auttrority constituted under section 20 the Real Estate (Regulaaro" 
"",1 

D"*l"f lnentA.rJgt6
Act No. 16 of 20 16 Passed bv the Parliament

a1-:dva (rdfi-rra 3nT i{6r-€) srfufr'qq, 2016ff rrrr 20+ 3rf,rrd rrfed crfu{;r!
*rra *t dqE r-am vrfta zotoor grfuftqry +i.tgqr6 to

Prakash Ahuja

Represented through

807 /2018 Case titled as VeC
V/S Emaar MGF Land LimiteC

Ved Prakash Ahuja
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HARYANA REAT ESTATE REGUTATOR T AUTHORIIY
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t*? *,ut, ,our.aivil Lirres, Gurugram, Harvana r+r fi.rda.*. frane alE-Rfr-d arto yrrra 6ftqTqT

complainantTs- ent-ifl rre5cribectrate of
interest i.e. 1-0.75o/o per annum w.e.f l.s.zo1.z as per the provisions of
ser:tion 1B [1) of the Real Estate fRegulation & Developme ntJ Act, ZO16 till
the handing over possession failing which the complainrnt is entitled to
relund the amount.

The arrears of interest accrued so far shall be paid to the

cornplainant within 90 days from the date of this order and thereafter
monthly payment of interest till handing over the possession shall be paid

bellore 1Oth of subsequent month,

Complaint ir; disposed of accordingly. Detailed orde r will follow. File

be consigned to the registry.

,,,#*,.u.
IMember)

..\.
j

'$i

Subhas r Chander Kush

fMemb :rJ
20.12.2)1,820.12.2018
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l. Sh. Ved Prakash Ahuja

2. Smt. Ved Ahuja

Botlr R/o. House no.D-ZZ,Streetno. 13,
Saket, New Delh i-1I00 17

Versus

M/s Ernaar lvlGF Land Ltd.
Regd. Office: 306-308, 3.,tfloor,
Square One, C-2, District Centre,
Sal<et, New Delh i-1.10017.

CORAM:
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Shri Sukhbir Yaclav
Shri Ishan Dang
Shri I(etan Luthra

BEFORE:THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : BO7 of 2018
First date of hearing : ZO.LZ.ZOIB
Date of decision : ZO.LZ.ZOI^B

Cornplainants

Respondent

Member
Member

Advocate for the con plainant
Advocate for the res[rsnclsnl
Atrthorised represen _ative on
behalf of the responc ent
company

ORDER

A cornpl;rint dated 04.09.2018 was filed under section 31 of

tlre Real lEstate fRegulation ancr Development) Ac t, 2016 read

with rLrle 28 of the Haryana Real Estate [Regulation ancl

DeveloprrentJ Rules, z0lT by the complainarrts sh. ved

Conrplaint N ;. 807 of 201.8
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Prakash Ahuja ad Smt. Ved Ahuja, against the tr romoter M/s

Emaar IvIGF Land Ltd., on account of violation of the clause

11[a) of buyer's agreement executecl on 01,.02.2( 10 in respect

of unit described as below for not handing over jrossession by

the due date which is an obligation of the prc moter under

section '17{4)[aJ of the Act ibid.

Since the buyer's agreement has been executed o r 0l.o2.zol0,

i.e. prior to the commencement of the Real Estat: [Regulation

and Devrelopment) Act,2016, therefore, the pena proceedings

cannot tle initiated retrospectively, hence, the i uthority has

decided to treat the present complaint as an atr plication for

non-compliance of contractual obligation on th r part of the

promoter/respondent in terms of section 34[f of the Real

Estate (lllegulation and Development) Act, 2016.

The particulars of the complaint are as under: -

1. Name and location of the project "Emerald
Pre m ie r",
Estate, Se

Estate, Gu

Ha ryana.

Z;+g uu,2. Proj ect a rea

J D]'CP license no. 06 dated

4. Registered/not registered Registe

I Floors
', Emerald
: :tor 65, Urban
u rugram,

Complaint N ). 807 of 20tB

2.

3.
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16. Totalamount paid by the
com plainant till date
statenrent of account
2,+.08.2018

104 of 2)L7 dated
24.08.1t0r7

23.08.2022

82768 sc. mtrs.

(20.45 a< resJ

08,01.20 tB

23.09.20 )9

01.02.20 t0

EPF-16-t 202,Znd floor

1975 sq, t.

Constru c :io n lin ke d
payment plan

Rs,71,08,)25/-

Rs.84,41,235 /-

Rs,B0,1 6,;28I -

01.05.2:013

5 years 7 months 1"9

days

Clause -t: [aJ of the

as per
dated

agreemerrt i.e. Rs.5/- pel
sq. ft. perr month of the

Complaint .807 of2018

RERA registration no,

Revise date as per RERA
registra tion certi fi cate

Registered area as per registratio
cr: rtifica te

Occupation certifica te received on

Date of booking

Date of execution of buyer's
a lgree men t

1.1.. Residential floor space/unit no.

Unit measuring

Payment plan

Basic sale price

Total consideration amount as
p er statement of account dated
2+.08.2018

Date of delivery of possession as
p,3r clause 11(a) of buyer's
agreement i.e. 36 months from
the execution of buyer's
agreement + grace period of 3
nr onths)

Delay in handing over possession
ti)ll20.12.2018

Pr:nalty clause as per buyer's
a greem en t

Page 3 of20
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15.
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The deta,ils provided abovc have been checked o r the basis of

record available in the case file which has been provided by

the complainants and the respondent. A buyer's agreement is

availabler on record for the aforesaid unit accorc ing to which

the possr:ssion of the same was to be delivered b;,01.05.2013.

Neither the respondent has delivered the poss*ssion of the

said unit as on date to the complainants nor they I ave paid any

compensiation @ Rs.5/- per sq. ft per month of tte super area

of tillthe notice of possession as per clause 13[a) <,f the buyer.'s

agreement. Therefore, the promoter has not fulfilled his

committed liability as on date,

'faking cognizance of the complaint, the authority issued

notice to the respondent for filing reply and for' lppearance..

The case canre up for hearing on 20.12.2018, The r epry firecl on

behalf of the respondent has been per.used.

Brief facts

Briefly stated, the facts of the complaint are that t re

4.

5.

6.

Complaint Nc 807 of2018

super are a till
of posses;ion
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complainants made a booking of a residentii I apartment

measuringl975 sq. ft. in the project'Emerald Irlr,ors premier'

in Ernerald Estate at Sector-65, Llrban Estate, Gur ugram, being

developerd by M/s Emaar MGF Land Ltd, by making an advance

payment of Rs.5,00,000/- vide cheque dated 23.09.2009.

The complainants submittecl that on 21,.10.2009, the

re.spondent made prorrisional allotment of flat no, EFP-16-

02A2locatecl at the 2nd floor.

'fhe conrplainants submitted that a buyer's agt eoment was

executed on 01,.02.'2010. As per clause 11(a) of the said

agreement, the possession was to be handed over rvithin 36

months from thc date of execution of the apreement i.e.

01.02.2013.

The complainants strbmitted that since Feb'uary 20L3,

complairrants arc regularlv visiting the of ice of the

respondent as well as the construction site and ntaking efforts

to get the possession of the allotted independent loors but all

in vain. The Conrplainants had uever been able to .rnderstand/

know ther actual status of constrLrction.

L
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The complainants submittecl that their main grie vance is that

inspite of the fact that the complainants have pa d more than

95oh of the total arnount as per the demands raised by the

respondr:nt, the respondent has failed to give tr ossession of

indepenrient floor within the promised time,

The complainants submitted that in June 2011, th I respondent

raised l.he demand for instalment no.B prryable after

cornpletion of final floor roof slab. After another B months in

Feb 20L2, the respondent raised the next demand for

instalment no. 9 payable after completion of piumbing and

wall conduiting and the demand for the instalnrent payable

after complction of the external plaster had also llready been

raised by June 201+. After that it took 3 y3ars for the

respondent to do the internal flooring and wall pirint since the

detnand for the instalment no, 11 payable after completion of

iuternal flooring and wall paint was raised thereafter raised in

July 201'7. Although this was the last step in the construction

process, the possession has not been offered er,en aftcr one

year of paynrent olinstalment no. 11, This leads cne to be lieve

Complaint 807 of 2018

10.

11.

Page fi o[20
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that the respondent kept raising payment dema rds for work

that has not yet been completed.

12. The cornplainants submitted that there is clear unfair trade

practice and breach of contract and deficiency ir the services

of the respondent and intent of fraud with the r omplainants

and others is prima facie is clear on the partof th: respondent

which makes them liable to answerable this hon't le authority.

13. Issues raised by the complainants are as follo,vs:

I. Whether the developer has violated the terms arrd conditions

of floor br.ryer agreement?

II. Whetherr there has been deliberate or otherwise,

misrepresentation by the developer for delay in giving

possess;ion?

lll.Whethelr the complainants are entitled for refund and

compensatory interest @ 24o/o per annum fronr due date of

possess;ion March 201,3 to till date of possession on account

of delalr in possession?

1+. Reliefsought

'fhe complainants are seeking the following reliet's:

PageT ofZo
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IL Resprondent party may kindly be directed to I and over the

possession of agreed floor to the allottee mmediately,

com plete in all respects and execute rll required

documents for transferring / conveying the ownership ol

the respective floors.

Resprondent party may kindly be directed tc provide for

thircl party audit to ascertain / measure accurate areas of

the floor and facilities, more particularly, as ro the "super

area"' and "built-up area".

Respondent party may kindly be directed to refrain from

giving effect to the unfair clauses unilaterally

incorporated in the floor buyer agreement.

Respondent's reply:

15, The preliminary objections and submissions have been raised

respondent

along with

1B [b) of Act

to date of

Complaint No.807 of 2018

Pass an appropriate award directing the

parties handover the possession of floor

compensatory interest @ 24o/o as per section

for delay in possession from March, Z\t'.i

possession.

III,

IV,

Page B of20
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by the respondent challenging the jurisdiction o: this hon'ble

authorit'y. The respondent submitted that the present

contplaint raises several issucs which cannot b: decided by

way of the present complaint in summary proileedings and

requires extensive evidence to be led by both the parties,

examination and cross-examination of witnessrs for proper

adjudication, Therefore, the dispute raised in the present

complalnt are beyond the purview of this hon'tle authority

and can rcnly be adjudicated by a civil court.

76. The respondent submitted that the complainants have no

locus standi to file the present complaint. Also, it is submitted

that as per applicable Act and Rules, a cornplaint may be filed

by a perrson only if the respondcnt has committ:d any act in

violation of the Act/Rules ibid. lt is submitled that the

complainants herein have failed to bring on record any

document, evidence etc. which may even allude le: alone prove

that the respondent has violated the provisions of the Act or

the Rr:les;.

17. The respondent submitted that section 19(3) of the said Act

provides that an allottee shall be entitled tc claim the

Complaint of 2018

>t M
d\

w
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possession of the apartnrent, plot or building, as the case may

be as pen the declaration given by the promoter rrnder section

4[2)(l)[c).'fhat it is apposite to mcntion herein :hat a part o"r

the projr:ct i,e. 33 towers of "Emerald Floors Pr )nlier" of the

respondent is neither covered under the Haryana Real Estate.

[Regulation & DevelopmentJ Rules, 2017 nor is the said

project of the Respondent registered with this hon'ble

regulatory authot'ity. I-lowever, the balance part (24 towers) is

already registered with this hon'ble regulatory a,tthority.

18, The respondent submitted that in the present case, the

respondent had applicd the occupation certificate for the said

project c,n 29.06.20i7 r,vhicir is prior to the date c lpublication

of thr. nrles i.e,28.A7.201"7 ancl hence thc said prr ject is not alt

ongoing project as per rule 2[t)[o) and the pr:sent case is

squarely covered under the first exception prcr,,ided under'

rr-rle 2(t)(ol and therefol'e this hon'ble regulatory authorit;rr

has no jurisdictior'r, whatsoever, to entertain the pres;e:nl

compl;lint and the prescnt contplaint is; liable to l,e rejected. It

is pertinent to mention here that even the actut I occupation

certificat.e has also been granted on 08.01,.2078. However, as

Pagc 10 oi20
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the Fire NOc was awaited for a few blocks finclr ding the unit

in quesltion), therefore the respondent, vide retter dated

08.0'2.'2018, informed the DG-TCP, Haryana thrt it has not

acted upon the oc and has not offered the units of those towers

for possession for which Fire N0C is awaitecl,

1,9. The resprondent submitted that the complainant has filecl the

complaint and is seeking the relief of "possessiolr of the floor,

cornpens;ation interes;t," amongst other reliefr . That it is

submitterd that as per the Act read with HA RERA rules,

complaint for possession and compensation in[erest etc. is

n-raintainable only before the adjudicating r fficer, It is

submitted that as per section 31 read with sectton 7l of the

Act, conrplaint pertaining to the relief of possr ssion of the

floor, contpensation, interest under section 12 i4, 1B and

section 19 of thc Real Estate [Regulation & Deveioprrrent Act,

2016) is required to be filed before the adjudicating officer.

2a. The respondent submitted that the clainr of the cornplainants

for interest @24o/o is barred by law in terrns of r ection -/4 of

ttre Indian contract Act. The complainants are not entitlecl to

any interest on the amounts deposited by thetr:. Rather the

Pagc 11 of20
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respondrent company is entitled to forfeit the m:ney paid by

the complainants as per the settled terms and ronditions, in

case ther complainants seek to wriggle out of the L inding terms

of the buyer's agreement.

21. The respondent submitted that the complainrLnts are not

consumers in terms of the definition of consum:r under the

Consumer Protection Act, 1986. The Act does nol provicle any

clefinition for the consumer so the same has to be lerived from

the conslrr-ner Protection Act, 1986. The stateme nt of objects

and reasons as well as the preamble of the sai I Act clearly

states that the RERA is enacted for effective consumer

protection and to protect the interest of consumor in the real

estate ser:tor. it is further submitted that the comlllainants are

mere speculative investors having invested with a view to earn

quick profit. But due to slowclo'uvn jn the marke t conditions

and having failed to resell the said unit, comp ainants hacr

apparently developed an intention to raise false e nd frivolous

issues to engage the respondent in unnecessa.'y ancl farse

litigation,

Complaint Nc. 807 ol201B
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Floors' at Sector-65, Gurugram, Haryana.

Unit No. EFS-B-1-SF-169 - in the project, E nerald Floor

Selerct,

22. The respondent submitted that the complainant ,s an investor

is further established by the fact that the complainant has also

sought and has been provisionally allotted the following units

in the various projects developed by the respondents: -

(i) Unir[ no. EFP-lll-39-0301 in the project, Etnerald Floor

Premier.

Unir[ no. TDP-F-F01-101 - in the project, Palrn Drive.Ii i]

[iii) Uni't No, TDP-L-F07 -706 * in the project, Pal l Drive,

[iv) EH[]-350-C-SF-005 in the project namely 'E nerald Hills-

(r)

The same clearly shows that the complainants rre investors

having invested with a view to earn quick profil. But, due to

sluggishness in the market conditions, they miglrt have failed

to resell the said units, and have now raised f; lse issues to

engage the respondent in unnecessary litigation.

23. The respondent submitted that many allottees of the project

defaulte,C/delayed in rnaking payment of the anrounts which

Complaint Nc, 807 of 2018

6i
i(
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resulted in slowdown in pace of the develcpment, lt is

submitteld that the development of the project w rs dependent

upon thre availability of funds from the allotte,:s who werL,

under a contractual obligation to make payments as per the

scheduler of payment opted by the them. Delay:d payments

such as towards the r.rnit in question, have an adyerse impact

on the project deliverables. That it is specificalll, pointed out

that delay payment charges were levied on the unit in

question.

2+. The respondent submitted that it was only after going through

the terms and conditions of allotment that the complainant

had voluntarily submitted application fcr provisional

allotrnent of the unit in question. After having 1;athered and

runderstood the detailed inforrnation about the said project

and completely satisfying about all aspect.s and after careful

consideration of the terms and conditions, the complainant

had applied for the provisional allotment of the unit. In fact,

the complainants are already aware of all the c auses of the

buyers agreement and have sought provisiotral allotrnent of a

t-
I Complaint Nc . 807 of 20 1B
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number of other units in different projects. I etairs of .such

projects have already been given in the preceditrg paragraph,

Determination of issues

After considering the facts submitted by the complainants,

reply b'y the respondent and perusal of record orr file, the issue

wise findings of the authority are as under:

25. With respect to the first issue raised by the co nplainants, as

per clause 11(a) of buyer's agreement, the possession of the

unit was to be handed over within 36 months ph- s grace period

of 3 months from the date of execution of the s; id agreement,

The bu;fer's agreement was executed on 01.02.2 010.

26. Accordlngly, the due date of possession was 0 l'.05.2013 and

the pos;session has been delayed. The delay compensation

payabler by the respondent @ Rs, 5/- per sq. ft, per month of

the super area till the date of notice of possessio, r as per cla use

13[a) of buyer's agreement is held to be very nominal and

unjust. The terms of the agreement have been drafted

mischievously by the respondent and are complr tely one sided

and unilateral. It has also been observed in para 181 of

lio m d a i n t Ir :_1'llllllll

Pzrgc 15 ol20
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Neelkamal Realtors Suburban Pvt Ltd Vs, UOI qnd ors, (W,P

2737 o.f 2077),wherein the Bombay HC bench reld that:

"...Agreements entered into with individual purchasers were
invariably one sided, standard-format agree,nents prepared
b"y the builders/developers and which were ov rwhelmingly in
d\eir favour with unjust clauses on delayed dzlivery, time for
conveyance to the society, obligatior s to obtain
occupation/completion certificate etc, Indivirlual purchasers

had no scope or power to negotiate and had to accept these

o n e -sided ag ree m en ts, "

Thus, tlhe developer has failed in handing over .he possession

as per the due date of 01.05.2013 and has violrted the terms

and conditions of the buyer's agreement.

27. With respect to second issue raised by the conrplainants, the

complainants have failed to furnish any concrele document in

order to establish misrepresentation on part of the.

respondent.

28. With rerspect to the third isstte raised by the cor rplainants, the

occupation certificate of the project in ques -ior-r has been

received on 08.01.2018 and the possession has not been

offered as fire N0C is arvaited by the responden .. Thus, ir.r vic,w

of the status of the project and the interest of ot rer allottees, it

will not be just and proper to grant refund at this.stase.

Page 1 6 of20
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Howevrer, as the respondent has failed to fulfil his obligation

under s;ection 1l(4)[a), therefore the promoter is li;rble under

section 18[1) proviso read with rule 15 of rlre Ru les ibid, to pay

interes[ at the prescribed rate of 70.75o/( p.a, to the

complainants for every month of delay till the handing over of

possession. However, compensatory interest @ 24o/o p.a,

cannot be allowed and the complainants reserv: their right to

seek compensatiotr from the promoter for wl ich they shali

make separate application to the adjudicating officet', if

required.

Findings of the authority

29. The application filed by the respondent fo' t'ejectiorr of

complaint raising preliminary objection regardi n g j urisd ictiorl

of the authority.stands dismissed. The authorit'r has complete

jurisdir:tion to decide the complaint in regard to non-

conrplilnce of obligations by the promoter as hcld in Simmi

Sikka V/s ItI/s EIIIAAR IvIGF Land Ltd. leaving aside

compensation wtrich is to bc decided by thc adjudicatiltg

officer if pursued by the complainants at a late r stagc', As per'

notification no. I/921201'/-I'ICP dated 14.12.',i018 issued by

Complaint N o, 807 of 2018
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Town and Country Planning Department, the urisdiction of

F.eal Estate Regulatory Authority, Gurugram shall be entire

Gurugram District for all purpose r,vith officr s situated in

Gurugram, In the present case, the project in question is

situated within the planning area of Gurullram clistrict,

[herefore this authority has complete territorial urisdiction to

deal wilth the present complaint.

30. As per clause 11[a) of the buyer's agt'eement dated

0l:02.2AL0, the due date of handing over posl ession comes

out to be 01.05.2073. The complainant has alleady paid an

amount. of Rs.BO,16,5ZBl-. The occupation c:rtificate was

receive,C on 08,01.2018 but fire NOC has not I een receirzec-I.

I-lowe,ver, the project is registered vide registralion no. 104 of

201,7 wherein the revise date of completion s r ndertal<en by

the resJronde;rt is 23,08.2022. thus, keeping in 'u,iernr the status

of the project, interest of other allottees and oth tr intervening

circums;tances, relirnd cai:not be allo'uved r t this stage,

I-lowevr:r, the conrplainanls are cntitled to dela.ved possession

charges at prescribed rate of interest, i.e. 1,0.7 570 per annurl

w.e.f. the due date of possession, i.e. 01.05.2013 as per the
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provisions of section 1B[1J of the Act ibid rill the actual

handing over of possession, failingwhich the corrplainants are

entitled to refund o{'the amount paid by thenr.

Decision and directions of the authority

31. The authority, exercising powers vested in it un ler section 37

of the lleal Estate (Regulation and Developme nt) Act, 2016

hereby issues the following directions to the respondents:

ii) The respondent is directed to pay the in.erest at the

prescribed rate i.e, 10.75o/o per annum for er,ery month of

delay on the amount paid by the complainant.

(ii) The rerspondent is directed to pay interest lccrued frout

01.05,2013 [due date of possession) to20.12.20 lB[date of this

order) on account of delay in handing over of polrsession to the

complainant amounting to Rs.4B,6 1,366 I -urithirr 90 clays lrom

the date oforder.

(iii) Thereafter, the monthly payrnent of interest @ ' A.75o/o on the

paid-up amount of ttre complainant, a nounting to

Rs.71,B 14.73/- till har.ciirlg over ol'the possession so accrued

shall be paid before 10th of every subsequent rnonth,
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(ivj The respondent is directed to handover

complainants by the committecl date of

vvhich the cornplainant is entitled to seek

amount along with interest,

32. The orcler is pronounced.

33. Case file be consigned to the registry.

poss ession to the

23.}ti.2022, failing

refu rd of the paid

.i-
I

(Subhash (ihander Kush)
Mcmber

[sarfiir KumalJ
Member

Haryana Real Estate Regulatory Authority, Gurrlgrant

Date: 20,1.2.2018
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