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BEFORE THE HARYANA REAL ESTATE REGUTATORY
AUTHORITY, GURUGRAM

Complaint no. : 4263 of 2019
First date of hearing : ZO.1-L.Z}1-9
Date of decision : L4.[Z.Z\ZO

Mr. Ravi Kumar Bhadani
R/o Flat no. 703, Tower A,
Oberoi Exquisite, Goregaon East,
Mumbai-400063. Complainant

M/s Emaar MGF Land
Address: Emaar Bus
Sikandarpur Chowk,

Also at: 306-308, 3.d floor, Square One,
C-2, District Centre, Saket, New Delhi-11.0017. Respondent

CORAM:
Dr. K.K. Khandelwal Chairman
Shri Samir Kumar Member

APPEARANCE:

ORDER

1. The present complaint dated 13.09.2019 has been filed by rhe

complainant/allottee in Form cRA under section 3 L of the Real

Estate (Regulation and DevelopmentJ Act, 2016 [in short, the

Act) read with rule 2B of the Haryana Real Estate [Regulation

and Development) Rules, 20t7 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions to the allottees as

per the agreement for sale executed inter se them.

2. The particulars of the project, the details of sale consideration,

the amount paid by the complainant, date of proposed handing

over the possession, delay period, if any, have been detailed in

the following tabular
.;t

S. No. Information
1. Project name Emerald Floors Premier at

.Emerald Estate, Sector 65,

uurugram.

2. Project area 25.499 acres

3. Nature of the project Group housing colony

4. r. and val iditl 06 of 2008 dated 1,7 .01.2008
Valid/renewed up to
16.0L.2025

5. Name of licensee Active Promoters Pvt. Ltd. and
2 others Cf o Emaar MGF Lancl

Ltd.

6. HREM registered/ not
registered

'Emerald Estate' registered
vide no. 1-O4 of 2017 dated
24.08.2AL7 for 827 68 sq.
mtrs.

7. HRERA registration valid up to 23.08.2A22

B. Occupation certificate granted
on

05.03.2019

[Page 29 of reply]

9. Provisional allotment letter 28.07.2012

[Page 15 of complaint]

10. Unit no. EFP-25-0301., 3'd floor,
building no.25

Page? of 13
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3. As per clause 11(aJ of the agreement, the possession of the unit

in question was to be handed over within a period of 36

months from the date of execution of buyer's; agreement i.e.

03.02.2012 plus grace period of 3 months for applying and

obtaining the cc/oc in respect of the unit andr/or the projecr

[Page 19 of complaint]

It. Unit measuring 1,975 sq. ft.

t2. Date of execution of buyer's
agreement

03.02.201,2

[Page L7 of complaint]
13. Payment plan Construction linked payment

plan

[Page 16 of complaint]
t4. Total consideration as per

statement of account dated
17.08.2019 [Page 50 of
complaintl and 1-B1!L.Z0Z0

[Page 63 of reply]

Rs.1,43,14,032/-

15. Rs.1,43,94 ,313 /-

76. Due of delivery of
s per clause 11[a)
agreement i.e. 36
m the date of

/er's agreement
rlus 3 months

17. Date of offer of possession to
the complainant

20.1.1..20"19

[Page L4{] of replyl

18. Delay in handing over
possession till date of offer of
possession i.e. 20.1 1.2019

4 years 6 months 1,7 days

Page 3 of 13

Total amount paid by the
complainant as per statement
of account dated 1,8.01.2020

[Page 64 of reply]

03.05.2015
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which comes out to be 03.05 .ZOIS. Clause

agreement is reproduced below:
,r77,

(a)

Complaint No. 4263 of 2019

L1 of the buyer's

Time of over the Possessfon

4.

subject to terms of this clause and subject t:o the Allottee(s)
having with all the terms and conditions of this
Buyer's Agreemenl and not being in default under any of the
provisions of this Buyer's Agreement and compliance with
all provisions, formalities, documentation etc. as prescribed
by the Company, the Company proposes to hand over the
possession of the Unit within 36 months from the date of
execution of Buy.er'sAgre:ement. The Allotiee(s) agrees and
understands that the Compgny shall be entiiea io o grorc
period_ o.f 3 mo .tths, foi apptying and obtaining the
completion certiftcoteloccupation certiftcate in resfect of
the Unit and/or the Project."

The complainant submitted that initially, he had booked a unir

in the project'Err Floors Select', Sector 65i, Gurugram and

was allotted unit bearing no. EFS-l -16T Aand made an advance

payment of Rs.15 Lacs against the said unit on 26.04.20LI.

was allotted unit

However, later it came to light that the respondent was not

having the necessary approvals for the said project.

Thereafter, on 19.1,1,.201,1-, the complainant requested the

respondent for transfer of the unit. On 28.01,.2012, the unit

bearing no. EFP-25-0301 admeasuring lgTs sq. ft. was allotted

to the complainant. The total cost of the floor was

Rs.1,43,14,032/- and since it was constructir:n linked plan,

hence the payment was to be made on the basis of schedule of

payment provided by the respondent. llhereafter, on

03.02.201,2 the complainant entered into a buy,er's agreement
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headway

customers

Complaint ltlo, 4263 of 2019

with the respondent. In the said agreement, the respondent

had categorically stated that the possession of the said

apartmentwould be handed over to the complainant within 36

months from the date of signing of buyer's agreement with a

further grace period of another 3 months. The respondent has

breached the fundamental term of the contract by inordinately

delaying in delivery of by 48 months. The project

201,5 with grace period ofwas to be completed b

three months. Th

website of th

nd not

completion.

provision of

timely possession o

has committed gross violation of

handing over the

and not giving the

interest and compensation to buyer. Hence, this complaint

to handover the possession of the

property f apartment to the complainant in a time bound

manner.

ii. Direct the respondent to pay interest @19o/o p.a. as

payment towards delay in handing over the property in

question as per the provisions of the Act and the Rules.

he project updated on the

has been misleading the

em concrete schedule of
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The occu

rity does not have jurisdiction

to entertain and decide the present complaint.

ii. The respondent submitted that the complainant has filed

the present complaint seeking penalty and interest for

alleged delay in delivering possession of the unit booked

by the complainant. The complaints pertaining to penalty,

Complaint ltlo. 4263 of 20L9

iii. Direct the respondent to immediately adcl his wife's name

as co-applicant.

On the date of hearing, the Authority e>lplained to the

respondent/promoter about the contraventirtn as alleged to

have been committed in relation to section 11(4)(a) of the Act

to plead guilty or not to plead guilty.

The respondent contested the complaint on the following

grounds:

5.

i. The respondent submitted that the provisions of the Act

are not applicable to the project in question. 'l'he

been thereafter issued on

05.03.2019. Thus, the project in question is not an

ongoing project under rule 2(1)(o) of the Rules. 'l'he

project has not been registered

the Act. This hon'ble authoriW d

under the provisions of
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payment of i

in

complainant, having defaulted in payment of instalment,

is thus not entitled to any compensation or penalty or any

amount towards interest under the buyer's agreement.

v. The respondent submitted that the project has got

delayed on account of the following reasons which

were/are beyond the power and control of the

respondent. Firstly, the National Builcling Code was

Complaint No. 4263 of 20L9

compensation and interest are to be decided by the

adjudicating officer under section zr of the Act read with

rule 29 of the Rules and not by this hon'ble authority.

The respondent submitted that the complainant was

irregular regarding the remittance of instarments on time.

Respondent was compelled to issue demand notices,

iv.

agreement provides that compensation flor any delay in

as per the payment plan

PageT ofL3
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contractor.

vi. The respond

tly and earnestly

pursued the development of the project in question and

tower in which the unit in question is situate is complete

and the respondent has already received the occupation

certificate for ground plus three storeys. Thereafter, the

respondent has offered possession of the unit on

21.1L.2019. Therefore, there is no default or lapse on the

part of the respondent and there is no eq uity in favour of

the complainant.

vii. Hence, the complaint is liable to be dismis;sed.

7. The respondent has filed written argumentsr on 24.Il.ZOZO

wherein it has been stated that the respondent had submitted

Complaint No. 4263 of 2019

revised in the year 2076 and in terms of the same, all high-

rise buildings (i.e. buildings having area of less than 500

sq. mtrs. and above), irrespective of area of each floor, are

now required to have two staircases. The construction of

the second staircase is almost complete and the

respondent shall soon submit a report to the competent

authorities. .Secon dly,,'.*ie, defaults on the part of the

l ne responoen

allottees, the I

that despite default of several

Page 8 of 13



ffi
ffi
lwtE qq{ GURUGI?AM

HARERA
complaint No. 4263 of 201,9

an application dated 29.06.2077 for grant of occupation

certificate before the concerned statutory authority. The

occupation certificate has been granted by the concerned

department on 05.03.2019. It is respectfully submitted that

once an application for grant of occupation certificate is

submitted to the concerned statutory authority the

respondent ceases to tre any control Over the same.

Therefore, it is iibrnittea that the time period

implementation of the project.

B. The respon complainant and the

various citations which are as follows 2000(1) Apex Court

Journol 3BB, AIR 7996 SC 2508, AIR 799t0 SC 699. 't'he

respondent submitted that this hon'ble aut)hority does not

have jurisdiction and authority to legally direct levying of

interest and in this regard, the respondent has; put reliance on

order dated 02.05.2079 passed by Justice Darshan Singh

(Retd.) Chairman, Haryana Real estate Appellate Tribunal,

Chandigarh.

period u

utilised by the concerned statutory authority for granting the

occupation certificate is liable to be excluded from the time
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9. The respondent further submitted that the Iiability to pay

interest imposed on the deveroper is in the nature of
compensation. It has further been held that any determination

of dispute pertaining to payment of interest under sections Lz,

L4, 1.8 and 19 is to be adjudicated by the adjudicating officer

as per section 71, of the Act. while supporting this contention,

the respondent has Rl1c9..1dliance on Neelkamal Real,

10.

'ealtors

Union of India and ors.

[2018(1) RcR (Ct

Copies of all the been filed and

placed on the record. Their authenticiry is not in dispute.

Hence, the complain decided on the basis of these

undisputed documecuments.

The Authority, oh the basis of information and other

^,,L'-:^-:^---- r r.r

11.

submissions made an ments filed by both the parties,

is of considered vi

in the complaint.

12. Arguments heard.

13. The Authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the

promoter as held in simmi sikka v/s M/s EMAAR MGF Land

Ltd.leaving aside compensation which is to be ,cecided by the

Page L0 of 13
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Adjudicating officer if pursued by the complainant at a later

stage.

1,4. on consideration of the documents available on record and

submissions made by the parties, the Authority is satisfied that

the respondent is in contravention of the provisions of section

11(a)(a) of the Act. By virtue of clause 11(a) of the buyer's

agreement executed betwgen the parties on 03.02.201,2,

possession of the nit was to be delivered within a

period of 36 months plus 3 months grace perirrd from the date

of execution of buvr rnt (i.e. 03.02.21012). 'fhe grace

obligations and responsibilities as per the bu'yzer's agreement

dated 03.02.2012 to hand over the posses:;ion within the

stipulated period. Accordingly, the non-conlpliance of the

mandate contained in section 11(aJ[a) read with secrion 1B(1)

of the Act on the part of the respondent is est,ablished. In this

case, the respondent has offered the possession of the unit to

the complainant on 20.1.1.201,9 after receipt of occupation

certificate dated 05.03.2019. Copies of the rele'irant documents

15.
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have been placed on record. subsequently an application was

filed by the complainant for adding the name of his wife as co-

applicant. The ndent has claimed that vide various

letters the concerned statutory authority has time and again

advised the nt not to add co-applicant in allotment

and BBA after iss ance of occupation certificate. The Authority

by the parties observed

that normally after issu
:'

upation certificate addition

of co-applicant a r, since the parties

the complainant behave agreed

added as

respondent

HARERA

16. As such

charges at p

date of handing over

over of po

Complaint l\o. 4263 of 2019

entitled to de,lay possession

tterest i.e. 9.3 09/o p.a. w.e.f. due

complainant immed iately.

03.05.2015 till handing

n 1B(1) of the Act

read with rule 15 of the Rules.

17. Hence, the Authority hereby pass the following order and issue

directions under section 34(f) of the Act:

i. The respondent is directed to pay the interest at the

prescribed rate i.e. 9.30 0/o per annum for every month of

delay on the amount paid by the complainant from due

date of possession i.e. 03.0s.2015 till the handing over of

,

Page 12 of 13



Complaint No. 4263 of ZOtg

HARE|]$'
GURUGI?AM t

possession. The arrears of inte,

paid to the complainant withir

this order.

ii. The name of wife of the com

applicant.

iii. The respondent shall not ch

complainant which is not part c

iv. Interest on the due payments fr

be charged at the prescribec

promoter which is the same a

ffi
ds
rrqrla qqii

rest accruerd so far shall be

t 90 days fiom the date of

plainant be added as co-

Lzrge anything from the

rf the buyer's agreement.

'om the complainant shall

I rate @ 9.30o/o by the

s is being granted to the

t in case of delayed possession charges.comp

Complaint

File be consi

18.

19.

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 1,4.12.2020
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