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588l2}1tl Casc 'l'itlcd As Gp Capt. Gurmcet

Singh & Anr. V/S M/S Athc ra Infrastructure
t,td.

GP Capt. Gurmcct Singh & Attr

Shri Vaibhav Suri, Adi'ocate for the

corrtlllaitratrt.

M/S Athcna lrtfrastructurc I td.

Shri Rahul Yadav Adr ocatc for thc

rcspondcnt.

20.9.201t)

Narcslt Kurnat"i

Proceedings

Argutnctrts hcard.

As pcr clausc 21 o[ thc []uildcr l3uycr rrgrecmcnt datcd

26.1,2.2012, for r,rnit No. 1071,, 13lock-J, in Indiabulls Irn,gma, Scctor-110,

Gurugrarr) posscssion was to bc handcci ovcr to thc con plainant within a

pcriod of 3 ycap5 + (i months rvhich conrcs out to \tc26.6.2116. Cornplainant

has alrcady dcpositcd Ils.3,02,22,861 /- agairrst total salc consideration

amourrt of Its.3,1 4,il.Z,2OOf-. IIowcvcr, tltc rcspondcr-rt has not dclivercd thc

unit in timc, as such, conrplainant is cnlitlcd lor dclaycd posscssion charges

at thc prcscritlcd ratc of intcrest i.c. 10.750/o pcr arlnum vr.c.[ 26'6'2016,as

pct- the provisions of scction 1B t1l of thc Rcal Iistztc (Rcgulation &

AnAr"rthoritr,constitutc(l trnck'r,scction 20 thr'1tcal l'lstat('(RcUtllatiort anrl I)cvtloptnent) Act,2016
r\c1 No. l(r ol .2O l6 I)ltsst'tl llv thc l)at liatrt'ttt

aFrva liifi<ra rilr G+rs1 vftrfiqq' 2016.41 irl{r 20}'- 3r*rr(l rrfaa qrfontur
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HARYANA REAL ESTATE REGULATORY AUTHORITY

GURUGRAM

gRqr"n T e.ro ftB-qmd,-qrk'rrq, XF.trrq
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@20]-6Tilrm c 1r a ffi ilf o v c r th-c oli-e r'oi- p I rs e s s o n faTI t n g

whrch thc complainant is cntitlcd to seck rcfund of the amol nt wlth intcrcst.

'fhc rcsponclcnt has submittcd a copy of occupation ccrtificate datcd

17.9.201,8 which is placcd on rccord.

'fhc arrcars of intcrcst accrucd so lar shall bc paid to the

complainant within 90 days from thc datc of this ordc| and thcrcaftcr

monthly paymcnt ol'intcrcst till hancling ovcr thc posscss on shall be paid

bcforc 1Oth of subscqucnt nlonth'

is disposcd of accorclingly. I)ctailed orc cr will follow.

thc rcgtstrY. ,l ,\

Subhash Chander Kush

IMenrbcr)
11.12.i018

An Atrthorit\.corlstitt-l1c(i trn<ler scr:tion 2o thc Rca] I-lst:1tc (Rcgulation an<l I)evc oprllcnt) Act, 2ol6
Act No. l(r ol .2016 l)asscri irv tht' I)at-liarncrlt

alrrvil {fdhuea rilr ia+ru1 3{ft}f}qq, z0t6s} ql{r 20+- 3{it,rd'rrf5a crfu.,TUr

ama 8I wna a<ro qrftd 2016+r vfrFlqr +itqr+ to

ComPlaint

Irilc pe consigned to

i;

Samir Kumar
(Mernbcr)
11.1,2.2018



i*;,r , 1&roFD\Sr&*' rl \{\Ll\
1,,'

f*fTl. 11 i-1 , ,/1!-! n I I:*1 '':Ui(U',":i{,qr\l'

BEFORE THE

b:g:rYe'"3lil
HARYANA REAL ESTATE R[ GULATORY
AUTHORITY, GURUGRAM

Complaint no. : 5BB of 2018
First date of hearing: 20.O9.2O\B
Date of decision : 17.12.2018

1,Mr. Gurmeet Singh Randhawa
2,Mrs. Kavneet Randhawa
H.no, 323A, ground f'loor, sector 23,1-lUDA,

Gurugram

Versus

M/s Athena Infrastructr,rre Ltd.

Regd, Offlce: M-62 & 63, first floor,
Connaught Place, New Delhi-110001

CORAM:
Shri Sarnir Kumar
Shri Subhash Chander Kuslr

APPEARANCE:
Shri Vaibhav Suri

Shri Rahul Yadav

Advocate for the :omplainant

Advocate for the respondent

ORDER

Complainants

llespondent

Member
Member

1,, A complaint dated 24.07,2018 was filed und:r section 31 of

the Real Estate IRcgulation and Devclopment) Act, 2016 read

with rule 28 of the Haryana Real Estate Regulation and

Development) Rules, 20t7 by the complainent Mr. Gurmeet

Singh Randhawa and Mrs, Kavneet Randhawa, against the

promoter M/s Athena Infrastt'uctrtre Ltd, in respect of unit

described belo,,v in the project 'lndiabu ls Enigma', on
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account ol violation clattse 2L of the flat br-yer agreement

dated 26,t2,2012 in respect of flat no, l071,4round f-loor in

tower H75, with respcct to super area of 3880 sq, ft. for not

handing over possession on due date i,e. 26.AC,2A15 which is

an obligation under sectiott 11(4)[a) of act ibir[.

Since, the f'lat buyer's agreement has bee n executed on

26,12.2A1,2 i,e, prior to the commencement ol the Real Estate

fRegulat.ion and Developnlent) Act,2016, therefore, t]re penal

proceedings cannoI initiated retrospective ly, hence, the

authority has decided to treat thc present c omplaint as art

application lor non-corlpliance of contracturtl obligation on

the part of the promoter"/respondent in terms of section 34[0

olthe Rr:al Estate fRegulation and Development] Act, 201,6

3. The particulars oltltc cornplaint case are as under: -

Name and location of the Project I ndial rulls Enigma, sectot'
110, ( LtrLlgram

Nature of the pro ject Resid rntial complex

3. RERA registercd/ not registered. Registered (351of

4. lT-",,".a aii. or.ii i.,pr.iion
2017 )

31.0[.2OIB (expired
but rrlspondent has
appli:d for extension
whereas the revised
date lf delivery of
posscssion is
mentioned as March,

t 2Ol9
' 107 r, block J

Complaint No, 5BB ol2018

2.

fi",."__ft
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u.t,',-,.rt/rrit no-
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Apartment measuring

Payment plan

3BB0 sq, ft.

Constr uction linked
nt plan ,,]

4,

m€

26.1,2. )-01,2

Total consideration Rs.3,1,1,22,200 f -

l
1,22,861 / -

1,1, Date of delivery of'possession 26.06.)-01,6

Clauser 21, -:l years plus 6-month
grace period from the execution of
flat buyer agreement.

Derlay in handing over the 2years 6 months
pOSSessiolr

L Rs. 5/ per sq, ft. per
I

Penall,y clause [clause 22)
rnontl of the super area

The details provided above have been checkerl on the basis ol

record available in the case file which have br:en provided by

the complainant and the respondent, A f-lat buyer's agreement

is available on record for the aforesaid aparlment according

to whicll thre possession ol the same was to be delivered by

26.06.2016, Neither the respondent has delivered the

possession of the said r.tnit as on date to th,) purchaser nor

they ha''re praid any compensation @ 5 o/o per sq, ft per month

of the carpet area of the said f'lat for the peri rd of such delay

as per clause 22 of the buyer's agreement de ted 26"12,2012,

Complaint No. 5BB ol201B

Date of execution of buyer's
agreernent

Page 3 of 19

10. I Total amount paid by the Rs.3,0
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13.

6.
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therefore., the promotor has not fulfilled his comm itted

liability till date,

5, Taking cognizance ol the complaint, the arrthority issued

notice to the respondent fbr filing reply atrd appearance.

Accordingly, the respondent appeared on 1"L.1"2.2018. The

case conle up for hearing on 1,1.1,2,2018. the reply has been

filed by the respondent has been perused.

Facts of the case

6. The complainant submitted that he has book:d a residential

f'lat in the project of the respondent nan: ely "lndiabulls

Enigma" at Sector 110, Gurgaon in Pawala Khrrsrupur Village,

Gurgaon Tehsil, Gurgaon.

7. The cornplainant submitted that he was inc uced to sign a

pre-printed f'lat buyer agreernent dated 26.1,2.2012 and vide

aforesai<l FBA the respondent allotted flat bearing

block H, admeasuring super area of 3BB0 sq,

complainants,

no,

ft,

001 on

to the

B" The complainants submitted that they change I lheir flat from

H001 to J071 in year" 2015, The respondent had executed a

Complaint No. 5BB of 2018
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fresh flat buyer agreement

23,10.2015. The new f'laI i,e.

for flat bearinl no, J071, on

1071, is identical in design, area

and sale consideration. It is clearly mentioned by

ofrespondents through emails that for the pLlrpose

calculating delay penalty on the account of d:lay in delivery

of possession and time period for offering possession shall be

calculated by taking into the consideration :he date of the

initial flat buyer

26,1.2.ZCt1,2.

agreement which was executed on

9. The complainants submrtted that they have l aid a total sum

ol Rs, towards the aforesaid re sidential flat

the pro)ect. It

collected more

2013, w'hich is

payment plan,

is pertinent to state that '.he respondent

than 95% ol the sale considtration by year

also in terms with the con: truction linked

10, The complainants submitted that respondenl had promised

6 months fronrto complete the project within a period of

the date of executiott ol tlte flat buyer agleement with a

months, Tl e f-lat buyer's

Complaint of 2018

in3,02,22,867 / -

#lis

further grace period of six
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agreement was executed on 26,12,201,2 an I till date the

construction is not complete,

11, The complainants submitted that respondent has failed

complete: the project in time, resulting in e <treme kind

mental distress, pain and agony to the complainants,

1,2. The complainants submitted that the prcject Indiabulls

Enigrna contprises ol towers A to i, The to'tzer D is to be

develope:d by another subsidiary of Indiabull:; namely Varali

Properties Ltd, The other towers i.e, A to C and E to J are

being developed by respondent herein, It wits presented to

the complainants that towers A to D will tave 17 floors,

However, during the construction the responlent and Varali

changed the original plan and revised th,r same to the

detriment of the complainants and unilaterelly increased 4

f'loors in towers A to D, The increase in floors/increase in FAR

changed the entire theme of the project; which shall

ultimately disturb the density of the colon z and its basic

design attraction; and will create an extra burden on the

common amenities and facilities,

Complaint No. 5BB ol2018
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13. The complainants submitted that respondenl increased the

saleable area much more than was originally 'epresented by

them, which will lead to a strain on the comm( n facilities like

open areas, car parl<ing space, club facilities, : wimming pool

usage, as with an increase in population density, the ease of

the use of common facilities is seriously comprcmised against

the interr:st of the complainant, Moreover, the strength of the

structure of towers A to D has been con promised, the

foundation designed and built fbr 17 floc rs would not

withstanrl the additional load of 4 f.loors.

14. The comlllainants submitted that respondent d id not seek the

consent of the complainants for increasing _he floors and

increased the f'loors in a secretive manner, It is stated that the

enhancernent of FAR is in total violation of r:presentations

made in the respondent advertisement materirl displayed at

site as werll as on the internet.

15, The complainants submitted that the un awfrl act of

increasinlg the FAR, the respondent ref'erred to an obscure

notice released by tlie respondent in non-descript

newspaper(s) advertising the said change in plan. This

Complaint \o. 5BB of 2018

PageT of19



...i.,,., i&mfn-f,ffi,f lt At ld l-- i1\w;jtr :J \i \t-t\
(*S r:,, ) r:Ei',/l.,,,, \JUr\u\_/i'.,' \'v'

unconscionable act is clear violation of the legal mandate

whereby the developer is required to invite objections from

allottees before seeking any revision in the original building

plans, In this regard, it is pertinent to note that the

respondent has the complete contact details including phone

numbers and email ID of tlte complainant wt ere it has been

doing regular communication, yet the respondent never

communicated any intention or actions to revise the

sanctioned building plans, It is worthwhile lo mention that

the resprondent has been sending various communications

and dentands, vide emails, but the responde nt conveniently

avoided to take approval ol the complainanls for the major

changes in sanction plans, which has changed the

fundamental nature of tlte project,

1,6. The complainants submitted that they havt made visits at

the site and observed that ther"e are seriou; quality issues

with respect to the cons[ruction carried oul by respondent

till now, The flats were sold by representin 4 that the same

will bre luxuriotts apartment however, all such

representations seem [o have been made in order to lure

Complaint 5BB ol 2018

.*ier
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complainants to pLlrchase the f'lats

The respondent has compromised

and are guilty of mis-selling.

at extrem,rly high prices.

with the Lrvels of quality

The complainants submitted that respondenr has also over

charged EDC and IDC and has misrepresetted regarding

claim of VAT, The complainants after gaini rg information

about illegal collection of EDC/lDC on num€rous occasions

approached the respondent at its premises an 1 requested for

the refurrd of excess amount,

The corrrplainants submitted that responden: has breached

the fundiamental term of the contract by inordinately delaying

in delivery of the possession. The agreement v,as executed on

26,12,2012 and the project was to be compl :ted in 3 years

with gr;ace period of six months. The r:spondent has

committed various acts of omission and r:ornmission by

making incorrect and false statement in the advertisement

material as well as by committing other t erious acts as

mentioned in preceding paragraph. The prrject has been

inordinately delayed,

1.7.

18,

Complaint \o, 5BB of 2018
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1,9. The complainants submitted that they are elig ble for seeking

delay penalty interest@ 18% on the amount d:posited by the

complainants from the original date of possession till the time

possession is finally handed over to the complainants

completer in all aspects, The original date oi pc ssession ought

to be counted on expiry of three years frotn date of first

payment.

Issues to be decided:

1. Whethe,r the respondent has unjustifiabl z

construction and development of the project n

2, Whethe'r the resprondent/ promoter has over

IDC?

3, Whether the respondent has wrongfull'z

increas,: in floors/increase in FAR therebl'

entire theme of the project?

4. Whethe'r the respondent has artificially infla.ed measurable

super area and has also wrongfully charged s:rvice tax?

Relief sought:

In viernr of the facts rrientioned above, tht complainants

prays for the h;llowing relief[s)

a) Direct t.he resllondent to award delay intercst @ LB)/o p.a,

for evely month ol delay, till the handing ov€r of possession

of the apartment r:omplete in all respect, to tl'e complainant;

delayed the

question?

charged EDC,

resorted to

changing the

Complaint No. 5BB o12018
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b) Direct the respondent to provide the schedule

construction and also [o rectify the breaches with regard

extra EDC llDC charges, VAT, service tax as well as

wrongfully inflating the super area.

Reply

20. The respondent submitted the fact that the inr;tant complaint

is not maintainable, on facts or law, and is as such liable to be

dismissed at the threshold being filed in wror g provisions of

the law. The present contplaint is devoid of lny merits and

of

to

for

has been pref-erred with sole motive lo harass the

respondr:nt, In fact, the present complaint is liable to be

dismissed on the ground that the complainants had chosen to

file the instant complaint for adjudication o' its grievances

before the adjudicating officer, Thus, this hc n'ble authority

does have any jurisdiction to entertain the same and the

complaint is liable to be disrnissed,

21, The respondent submitted that the allegatio rs made in the

instant r:omplaint are wrong, incorrect and baseless in the

fact and law" The respondent denies them ir toto. Nothing

stated irr the said complaint shall be deemed to be admitted

Complaint No. 5BB of 2018

62
;(
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by the respondent merely on account of tton-transverse,

unless the same is specifically adrnitted herein

22. The respondent submitted that instant complirint filed by the

complainant is outside the preview of this hc n'ble allthority

as the complarinants thetnselves approached the respondent

and showed t.heir interest to book unit in the project to be

developed by the respondent. Thereafter th: complainants

post unrlerstanding the terms and conditiolt of agreement

had voluntarily execttted f'lat buyer agree nent with the

respondent on 26.1,2.20L2, it was specificalli agreed that in

the eventuality of any dispttte, il any, with respect to the

provisional unit booked by the complainants the same shall

be adjuclicated through arbitration mechanistn as detailed in

the agreement,

23, The respondt:nt submitted that the FBA da .ed 26.12'201.2,

was executecl prior to coming into force of the Real Estate

IRegulal-ion and Developtnent) Act, 201,6. TL e complainants

are falslifying their clatm from the very fact that there has

been alleged delay in delivery of possessior of the booked

unit holvever, the complainants with nullifie<l intention have

ar-tl"* -"Jtt of 201"8

Page LZ ol 19
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not disclosed, in fact concealed the material facts from this

hon'ble authority. The complainants havt, been willful

defaulters from the beginning and not paying the

installments as per the payment plan,

The respondent submitted that the complainants having

given consent to the incorporation of claust' 22 of the FBA

filed them along with their complaint, are now evading from

the trutll-r of its existences and does not seems to be satisfied

with th3 olnount offered in lieu of delay, 'lhe respondent

carves Ieave of this hon'ble authority to refer which is

reproduced hereunder for ready reFerence:

"Clouse 22 in the eventuality of developer f'riling to offer the

possession of the unit tct bttyer within the time as stipulated

herein, except lor the delay (lttributable to the buyer/force

ma.ieure/vis-mo jeure conditions, the develop zr shall pay to the

bu1,er penalty of Rs.5/- per sq"ft.per montl for the period of
deloy"

The respondent submitted that they have alr eady completed

the construction of tower J and have also obtained OC for the

concerned tower and have already initiatetI the process of

handing over of possession of tower J tc the respective

buyers.

Complaint No. 5BB of 201B

24.

25,

ffi
;t ,
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26. The respondent submitted that, the adjudication of the

instant complaint for the purpose of grantir g interest and

compensation as provided under the Act has to be in

reference to the agreernent for sale executed in terms of the

RERA Act and nrles and no other agreemen:, whereas, the

FBA beirrg referred to or looked into in this p:oceeding is an

agreement executed much before the comme'rcement oi the

said Act,

The responden[ submitted that the complaine nts have made

baseless allegations with a rnischievoLrs intelrtion to retract

from the agreed terms and conditions duly agreed in the FBA.

In view of the same, it is submitted that there is no cause of

action in favor of the complainants to institrrte the present

complaint.

Determination of issue

28, With respect to first issue raised by the cornplainants, the

respondent is liable to pay interest or the delayed

possession, This is fortilied from the fact that z s per clause 21

of the agreement dated 26,1,2.2012, the consl.ruction was to

27.

Complaint No. 5BB of 201B
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be completed within a period of 3 years with a grace period

of six mclnths. The due date of possession cc mes out to be

26,A6,2016 which has already lapsed, Thus, th : complainants

are entitled for interest on the delayed possession at the

prescribed rate r,tnder the RERA Act, Dela', charges will

accrue from the dLre date ol possession i,e. 26.t)6.2016 till the

offer of possession.

29, With respect to the second issue, as per clause 6[vii) of the

flat buyerr'S ?Breement, the respondent c2I] r:hange revised

EDC/IDC charges with retrospective eff'ect as mposed by the

central or state government or any other authority, So,

EDC/IDC are charged as per the terms of the a1;reement

30, With respect to third and fourth issue thesc issues cannot

be determined on account of lack of documentary proof on

the part cf complainant, The complainant has only dealt these

issues in the facts of the complaint and no drcuments have

been annexed in respect of the same, thus issues cannot be

determined,

Page 1-5 of 19
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Findings of the authority

The authority has complete subject matter jurisdiction to

decide the complaint regarding non-c tmpliance ol

obligations by the promoter as held in Simmi Sikka v/s M/s

EMAAR MGF Land Ltd,leaving aside compenr;ation which is

to be decided by the adjudicating officer if lrursued by the

complainants at a later stage, As per notificatiotl no,

1,/9212017 -1TCP dated 1,4,12.201.7 issued by Town &

Country Planning Depar"tmen[, t]re jurisdictiorr of Real Estate

Regulatory Authority, Gurugranl shall be er [ire Gr:rugram

District 1or all purpose with offices situated ir Gurugram, In

the present case, the project in question is situated within the

planning; area of Gurugranr District, therefore this authority

has complete territorial jurisdiction to deal rn ith the present

complaint,

The authority is of the considered opinion t-rat it has been

held in a catena ol judgnients of the Hon'ble ittpreme Court,

particularly in National Seeds Corporation Limited v, M.

Madhusudhan Reddy & Anr, (201-2) 2 SCC i06, wherein it

has been held that the remedies provic ed under the

Consumer Protection Act are in addition to and not in

derogation of the other laws in force, consequently the

authority would not be bound to refer partie s to arbitration

32.
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even if the agreement between the parties had an arbitration

clause.

33. Further, ln Afiab singh and ors, v. Emaar MAt Land Ltd and

ors,, Consumer case no. 701 of 20L5, it war; held that the

arbitratictn clattse in agreetnents between thr: complainants

and builders cclulcl not circumscribe jur sdiction of a

consumer, This view has been upheld by the S,rpreme Court -

in civil appeal no.235lz-23513 of 2017 ani as provided in

Article 1,4t of the Constitution of India, the litw declared by

the Supreme Court shall be binding on all courts within the

territory of India and accordingly, the authority is bound by

the aforersaid view

Decision and direction of the authority

34, Keeping in view the facts and circumstances c f the complaint

and subrnissions made by the parties during lrguments , lhe

authority is of the view that as per claus e 21' tlf the flat buyer

agreement dated 26.12.201,2, for unit no. 1071., block-J, in

Indiabulls Enigma, sector-110, Gurugram po;session was to

be handed over to tlle corllplainant within a pertod of 3 years

+ 6 months which comes ottt to be 26.06,201,tr. Complainants

have alr-eady deposited Rs,3,02,22,861. l- against total sale

Complaint 1,1o. 5BB of 201B
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consideration amottnt ol Rs, 3,14,22,2001-, However, the

respondent has not dclivered the said ttnit in [ime, as such,

complainants are entitled lor delayed possesr;ion charges at

the prescribed rate of interest i.e, 10.75o/o prrr annum w,e.f

26,6.2016, amottnting to Rs. 79,93,325.50,'- as per the

provisions of section 18 [1) of the Real Esft te fRegulation

and Devt:lopment) Act, 201,6 till the handinS; over the offer

of possession failing which the complainants are entitled to

seek refund ol the amottnt with interest, The 'espondent has

submitted a copy of occupation certiflcate dated 1,7,9.201,8

which is placed on record,

35. The ar,rtl:Lority u/s 37 issues the following diret tions:

a, The respondent is directed to act in accordance with

tlhe provisiotts ol section 18 (1) ol thtr Act ibid i,e, to

adjust the amount @ 7A.75% per annum i'e, delayed

prossession charges.

b. 'l'hereafter the respondent shall pay nronthly interest

amounting Rs.270746.4U- to be paid by 1Oth of every

subsequent montli on paid ?riount of the

complaittant,
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c, After adjustment of already adjusterl amount, the

b;llance interest amollnt accrued so fa' at the rate of

1A.7StYo shall be paid amounting Rs, 7\',93,325,501-to

the complainants within 90 days from :he date of this

order"

36. The complaint is disposed of accordingly,

37. The File be cr:nsigned to

I
I

I

fSamir Kumar)
Member

Dated: 1,1,.1,2.20t8

'r

(subhash ( hander Kush)
Mcmber

the registry.
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